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2  Benjamin  Uosc  and  Loai,^  Vitagliano 

At  a  stated  term,  to-wit:  The  February  Temi, 
A.  D.  1943,  of  the  District  Court  of  tlie  Tnited 
States  of  Ameriea,  within  and  foi*  the  Central 
Divisiou  of  the  Southern  District  of  Califoruia, 
held  at  the  Court  Room  thereof,  in  the  City  of 
Los  Ang-eU's  ou  Moiuhiy  tlie  Stli  (hiy  of  February 
in  tlie  year  of  our  I^ord  one  tliousand  nine  hundred 
and  forty-tliree. 

Present:     The  Honorabh'  Leon  R.   \'ank\vi('h.  Dis- 
trict Judge. 

[Title  of  Clause.] 

No.  15,81 1—Crini. 

This  cause  coininii^  on  for  arraiunnient  and  plea 
of  the  defendants  herein:  R.  F.  Duni,  p]sq..  As- 
sistant IT.  S.  Attorney,  a])])earini^'  for  tlie  (lovern- 
nient;  Tames  Marcjuardt,  Court  Re])ortei-,  l)eint^ 
])res(^nt  and  re})oi'tin<2:  tlie  proceedin.us:  defendants 
Mac  R.  Bi'own,  l?hil  Taj)lin,  Louis  Vitairliauo.  and 
Sam  Weinstein,  beiui]^  present  in  Couit  witli  tlieir 
attorney,  Renjamin  Weinstein;  defVndant  Joseph 
Lieh  bein^'  present  in  Coui't  with  his  attin-ney, 
Robert  F.  Shippee;  defendant  I^enjaniin  Rose  being 
p]*(\sent  in  ("ourt  with  liis  attorney,  Renjamin  (ioo(L 
man;  defendant  Phil  RezniclK^  being  present  in 
Court  without  counsel,  waives  an  attoi-ney :  said  de- 
fendants fierein  all  state  their  true  names  to  be  as 
charged  in  the  hidictmcMit,  and  waive  the  reading 
of  the  Indictment. 

It  is  oi-dered  that  this  cause  be.  and  is  hereby 
is,  continued  to   February  22,  194)>,  for  plea  of  said 
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defendants,  demurrer  to  be  filed  by   February  15, 
1943. 

31/972      [10] 


In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

No.  15811 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MAC  R.  BROWN,  JOSEPH  LIEB,  BENJAMIN 
ROSE,  PHIL  REZNICHE,  PHIL  TAPLIN, 
LOUIS  VITAGLIANO  and  SAM  WEIN- 
STEIN, 

Defendants. 

DEMURRER  TO  INDICTMENTS 

The  defendant,  Benjamin  Rose,  for  himself  alone, 
and  for  no  other  defendants,  demurs  to  the  Indict- 
ment  herein,   uy3on   the   following   grounds: 

I. 

That  the  Indictment  charges  conspiracy  to  ** un- 
lawfully, willfully,  corruptly  and  feloniously  en- 
gage in  a  conspiracy  to  commit  offenses  against  the 
United  States,  that  is  to  say,  to  sell,  trade,  lease, 
shij)  and  transfer  new  tires,  casings  and  tubes  to 
consumers  and  other  persons  in  violation  of  the 
statutes"  *  *  *  but  fails  to  make  any  allegation  as 
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to  whether  or  not  tlie  deiViidaiit,  Benjamin  Rose 
was  a  retailer,  distributor,  wliolesaler  or  manu- 
facturer, within  the  meaning  and  purview  of  Sup- 
plementary Order  No.  M-15c,  [11]  subdivision  4 
thereof,  which  permits  the  selling,  leasing',  trading, 
lending,  delivering,  shi})ping  and  tiansferring  of 
new  tires,  casings  and  tuh{\s  by  any  retailed'  to  an- 
other retailer  or  to  any  distributoi',  wliolesaler  or 
manufacturer. 

II. 
That  th(*  overt  acts  alleged  in  Article'  14,  sub- 
divisions (b),  (c),  (d),  (e),  (g),  (h\  (i)  and  (j) 
of  Count  One  of  the  Indictment,  fail  to  state  facts 
sufficient  to  constitute  a  ciinie  against  tlie  United 
States  by  the  defendant,  Benjamin  Rose,  and  said 
overt  acts  do  not  negative  the  exce])tions  of  pio- 
visos  in  the  regulations  set  forth  of  the  Office  of 
Price  Administration. 

III. 
That  the  setting  up  of  more  than  one  offense  in  a 
single  Count  does  not  enable^  the  court  or  jury  to 
deal  intelligently  with  tlie  charge,  and  seriously 
handicaps  the  defendant  in  making  his  defense, 
and  may  prevent  him  from  pleading  foi-mer  ac- 
(piittal  or  conviction  by  I'easo?!  of  the  fact  thai  lie 
does  not  know  whether  he  is  being  cliai'u'cd  with 
the  crime  of  selling  tires  to  consumers  oi-  deliver- 
ing tires  in  violation  of  the  huv,  of  whctliei*  or  not 
the  persons  with  whom  it  is  aMcgcMl  I>enjanii]i  Hose 
had  transactions  I'chitive  to  tires  and  tubes  were 
retailers,  disti'ibutors,  whoU'salei's  or  manufac- 
turers. 
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IV. 

That  there  is  no  such  offense  as  a  Conspiracy  to 
Commit  Offenses  against  the  United  States;  that 
if  there  is  more  than  one  offense,  each  offense 
should  be  set  forth  in  a  separate  Count. 

V. 

That  the  said  Indictment  and  each  Count  thereof 
does  not  [12]  state  facts  sufficient  to  constitute  a 
crime  against  the  United  States. 

VI. 

That  the  two  conspiracies  alleged  in  Count  One 
and  Count  Two  of  the  Indictment  are  co-existent, 
and  involve  the  same  transaction  and  are  simultane- 
ous in  beginning  and  co-terminus  in  ending. 

VII. 

That  Count  One  of  the  Indictment  fails  to  allege 
the  specific  statutes,  the  violations  of  whicli  are  the 
object  of  the  conspiracy. 

VIII. 

That  Count  One  of  the  Indictment  fails  to  allege 
the  si)ecific  regulations  which  are  the  objects  of  the 
conspiracy,  and  fails  to  allege  the  statute  or  statutes 
fixing  a  penalty  for  the  violation  of  the  regulations. 

IX. 

I'hat  Count  Two  of  the  Indictment  fails  to  allege 
the  specific  statutes,  the  violation  of  which  are  the 
object  of  the  cons7)iracy. 
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X. 

That  Count  Two  of  the  Indictment  fails  to  allege 
the  specific  regulations  whicli  are  the  objects  of  the 
conspiracy,  and  fails  to  aUege  the  statute  or  statutes 
fixing  a  penalty  for  th<'  violation  of  tlie  regulations. 

XI. 

That  Count  Two  does  not  state  facts  sufficient  to 
constitute  a  crime  against  the  United  States,  as  it 
does  not  plead  how^  or  [13]  in  what  manner  the 
United  States  was,  could  or  would  hav(^  been  de- 
frauded, nor  does  it  i)lead  the  means  that  is,  the 
trickery,  device  or  chicane,  bribery  or  deception)  by 
which  a  department  of  the  government  would  have 
had  its  functions  subverted,  or  an  auent  deceived 
or  corrupted. 

XII. 

That  there  is  no  statute  existing  fixini;  a  ])enalty 
for  the  consummation  of  tlu^  objects  of  tlu^  con- 
spiracy alleged  in  Count  One*  and  Cou!it  Two  of  the 
Indictment. 

Wherefore,  the  defendant,  J>enjamin  Rose  prays 
and  demands  that  the  Denun'T'ei"  to  the  Indictment 
be  sustained,  and  that  judgment  be  entered  dismiss- 
ing th(^  Indictment  and  dischari^ing  liim  fiom 
custody. 
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Dated:   February  12,  1943. 
Yours,  etc., 

BENJAMIN  J.  GOODMAN 

Attorney  for  Defendant,  Ben- 
jamin Rose, 
Office  &  P.  O.  Address, 
810  William  Fox  Building, 
808  S.  Hill  Street, 
Los  Angeles,  California 

To :  Leo  V.  Silverstein,  Esq., 

United  States  Attorney  [14] 

Received  copy  of  the  within  this  15th  day  of  Feb- 
ruary, 1943. 

LEO  V.  SILVERSTEIN 
U.  S.  Atty. 
Attorney  for  Plaintiff 

[Endorsed] :     Filed  Feb.  15,  1943.  [15] 


[Title  of  District  Court  and  Cause.] 

DEMURRER  TO  INDICTMENT 

Come  now  the  defendants,  Mac  R.  Brown,  Phil 
Taplin,  Louis  Vitagliano  and  Sam  Weinsfein,  for 
themselves  alone  and  for  no  other  defendants,  de- 
mur to  the  Indictment  herein,  upon  the  following 
grounds : 

L 

That  Count  One  of  the  Indictment  fails,  to  state 
facts  sufficient  to  constitute  a  crime  against  tlie 
United  States  by  these  defendants. 
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II. 
That  Count  Two  of  tlie  Indictment  fails  to  state 
facts   sufficient    to   constitute  a    r-rimc   against    tlie 
United  States  by  these  defcMidants. 

III. 

That  Count  One  of  the  Indictment  is  insufficient 
in  that  tlie  [16]  statutes,  executive  orders,  regula- 
tions and/or  directives  contains  luinierous  excep- 
tions which  are  so  incor])orated  with  the  language 
defining  the  offense,  that  the  in<2:redients  of  the 
offense  cannot  be  accurately  described  because  the 
exceptions  are  omitted. 

IV. 

That  Count  IVo  of  the  Indictment  is  insufficient 
in  that  the  statutes,  executive  orders,  reguhitions 
and/or  directive  contains  numerous  exceptions 
Avliich  are  so  incorporated  with  tlie  language  de- 
fining!: the  offense,  that  the  ingredients  of  the  offense 
cannot  be  accurately  described  because  the  excep- 
tions are  omitted. 

v. 

That  Count  One  fails  to  alleije  whether  these 
defendants  or  any  of  them  wc^re  retailers,  distribu- 
tors, wholesalers  or  manufacturers  as  defiTHM]  by 
Supplementary  Order  numlxM*  \r-ir)-(!. 

VI. 

That  Count  Two  fails  to  alh^-v  wlu^her  these  de- 
fendants (»r  any  of  them  wvvv  retailers,  distiihutors, 
wholesalers  or  manufactui-ers  as  detiinMJ  by  Supple- 
mi^ntarv   Order  number   M-lo-C. 
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Wherefore,  these  defendants  pray  for  judgment 
dismissing  the  indictment,  discharging  them  and 
each  of  them  from  custody,  and  exonerating  their 
bonds. 

Dated:  February  15,  1943. 

BENJ.  T.  WEINSTEIN 

Attorney  for  Defendants  Mac 
R.  Brown,  Phil  Taplin,  Louis 
Vitagliano  and  Sam  Wein- 
stein  [17] 

Received  copy  of  the  within  this  17th  day  of  Feb- 
ruary, 1943. 

LEO  V.  SILVERSTEIN 
U.  S.  Atty. 
Attorney  for  Plaintiff  HKM 

[Endorsed]:    Filed  Feb.  17,  1943.  [18] 


At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central 
Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles,  on  Monday  the  29th  day  of  March  in  the 
year  of  our  Lord  one  thousand  nine  Inmdred  and 
forty-three. 

Present:     The  Honorable  Leon  R.  Yankwich,  Dis- 
trict Judge. 


10  B(  ujmnin  Rose  ayul  Louis  Vitagliano 

[Title  of  Cause.] 

No.  15,811— Criiii. 

This  cause  eoining  on  foi-  plea  of  all  defendants 
except  defendant  Phil  Ilezniche,  who  heretofore 
plead  not  guilty;  Howai'd  V.  Calverley,  Esq.,  As- 
sistant U.  S.  Attorney,  appearing  for  the  Govern- 
ment; BenJ.  T.  Weinstein,  Ksq.,  a])pearini^  for  de- 
fendants Mae  R.  Brown,  Phil  Taj)lin,  Louis  \'ita- 
gliano,  and  Sam  Weinstein;  Robert  P.  Shippee, 
Esq.,  apy)earing  for  defendant :  Joseph  Lieb;  Benj. 
Goodman,  Esq.,  ap])earing  for  defendant  Benjamin 
Rose;  one  motion  of  Attorney  Weinstein,  Paul  An- 
g(»liHo,  Esq.,  who  is  present,  is  substituted  as  attor- 
ney for  defendant  Louis  Vitagliano.  The  defend- 
ants waive  the  reading  of  the  Indictment  and  each 
defc^ndant  enters  plea  of  not  guilty  to  the  charges 
contained  in  the  Indictment,  and  it  is  ordered  that 
this  cause  be,  and  it  hereby  is,  continued  to  May  4, 
194l>,  for  trial.  Sanuu'l  Goldstein,  Court  Reporter, 
is  present  and  reports  the  ])roceedings. 

32/761  [26] 
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At  a  stated  term,  to-wit :  'Phe  February  Term, 
A.  I).  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central 
Division  of  the  Southern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Friday  the  7th  day  of  May  in  tlie  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
three. 

Present:     The  Honorable  Ben  Harrison,  District 
Judge. 

[Title  of  Cause.] 

No.  15,811— Crim. 

This  cause  coming  on  for  further  Jury,  trial  of 
the  defendants  Mac  R.  Brown,  Benjamin  Rose, 
Phil  Taplin,  Louis  Vitagliano,  and  Sam  Weinstein; 
Maurice  R.  Norcop,  Esq.,  Assistant  U.  S.  Attorney, 
a])pearing  for  the  Government;  Benj.  J.  Goodman, 
Esq.,  appearing  as  counsel  for  the  defendant  Rose; 
Robert  J.  Sullivan,  Esq.,  appearing  as  counsel  for 
defendants  Brown,  Taplin  and  Weinstein;  Paul 
Angelillo,  Esq.,  appearing  as  counsel  for  defendant 
Vitagliano;  A.  H.  Bargion,  and  H.  A.  Dewing, 
Court  R(7)orters,  being  j)resent  and  reporting  the 
|)roceedings;  the  five  defendants  on  trial,  Ji.try:  and 
alternate  juror  are  j)resent;  and  so  stipulated  by 

coimsel;  it  is  ordered  that  trial  proceed.    : 

*  *  *  *  *  ^  ^ 

Tlie  Government  rests. 

At  11:55  A.M.  the  Court  reminds  the  jurors  of 
the  admonition  heretofore  given,  and  excuses  the 
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jurors  until  2  P.M.  today,  and  the  jurors  retire 
from  the  Courtroom.  In  the  absence  of  the  Jury 
and  alternate  juror,  counsel  present  ])roposed  in- 
structions to  the  Court. 

The  Court  makes  a  statement  and  oi'ders  that 
the  Goverimient  elect  between  the  two  counts  of 
the  indictment,  which  it  will  proceed  on,  and  states 
that  the  Coui-t  is  now  of  the  o])inion  that  this  case 
should  proce(»d  and  be  given  to  the  Jury  as  to  all 
of  the  fiv(^  defendants  now  on  trial. 

Attorney  Norcop  states  that  the  Government 
elects  to  stand  on  count  oiw  of  the  indictment  and 
that  the  trial  ])roceed  on  that  count  only.  [27] 

The  Court  orders  that  the  trial  will  proceed  as 
to  count  one  as  to  the  remainint]:  five  defendants, 
and  that  it  is  hereby  ordered  that  count  two  of  the 
indictment  as  to  the  I'eniaininc:  i\vv  defendants  is 
dismiss(Hl. 

33/389-391  [2S] 

At  a  stated  term,  to-wit:  The  February  Term, 
A.  I).  1943,  of  the  District  Coui-t  of  the  United 
States  of  America,  within  and  for  the  Central 
Division  of  the  Southern  District  of*  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Monday  the  lOth  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-three. 

Present:      The    HonoT'abh'    lien    Jiai'rison,    Disti'ict 
Judge. 
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[Title  of  Cause.] 

No.  15,811— BH  CrinL 

This  cause  coming  on  for  further  jury  trial  of 
the  defendants  Mac  R.  Brown,  Benjamin  Rose,  Phil 
Taplin,  Louis  Vitagliano,  and  Sam  Weinstein; 
Maurice  Norcop,  Esq.,  Asst.  United  States  Attor- 
ney, appearing  as  counsel  for  the  Government; 
Benj.  J.  Goodman,  Esq.,  appearing  as  counsel  for 
the  defendant  Rose;  Robert  J.  Sullivan,  Esq.,  a])- 
X:)earing  as  counsel  for  defendants  Brown,  Taplin, 
and  Weinstein;  Paul  Angelillo,  Esq.,  appearing  as 
counsel  for  the  defendant  Vitagliano;  A.  H.  Bar- 
gion.  Court  Reporter,  being  present  and  reporting 
the  proceedings;  the  said  named  defendants  being 
present  in  Court  on  bond;  the  Jury  and  alternate 
juror  are  present,  and  counsel  so  stipulate;  the 
Court  makes  a  statement  to  the  Jury  as  to  its  order 
requiring  th(»  Government  to  elect  and  that  the 
Government  has  elected  to  stand  on  count  1 ;  it  is 
ordered  that  counsel   for  the  Government  proceed 

with  his  agument  to  the  Jury. 
******* 

At  5:03  P.M.  the  Jury  returns  into  Court:  all 
present  as  before;  the  five  defendants  are  present 
with  their  respective  counsel;  the  Jury  is  present, 
and  counsel  so  stipulate.  The  Court  inquires  of  the 
Jury  if  it  has  agreed  upon  a  verdict,  and  the  Jury 
through  their  foreman  states  that  it  has,  and  \mv- 
suant  to  the  Court's  order  the  verdict  is  presented 
and  read  by  the  Clerk,  and  u])oii  motion  of  defend- 
ants' counsel  the  Jury  is  ])()lled,  each  juror  being 
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asked  if  the  verdict  as  ])resented  and  read  by  the 

Clerk  is  his  verdict,  and  each  juror  answei^  **yes''; 

and  thereupon,  the  Court   orders  the  verdict  filed 

and   entered   herein,   being  as  follows: 
******* 

33/450-452  [29] 


pritle  of  District  (\mri  and  Cause.] 

MOTION   IN  ARREST  OF  JUDGMENT 

Comes  Now  the  defendant,  Benjamin  Rose  and 
moves  in  ariest  of  judgment  as  follows: 

I. 

The  indictment  fails  to  state  a  public  offense. 

II. 

Count  One  of  the  Indictment  is  too  vague,  indefi- 
nite and  uncertain  as  to  the  nature  and  cause  of  the 
accusation  and  fails  to  allege  the  necessary  particu- 
lars as  to  the  alleged  conspiracy. 

III. 

Evidence  illegally  seized  was  used  in  evidence,  in 
violation  of  the  Fourth  and  Fifth  Amendments  to 
the  United  States  [31]  Constitution. 

TV. 

There  aT(^  ci'ioi's  on  tlie  face  of  the  record  in 
respect  to  faihn-e  to  establish  any  offense. 
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V. 

The  evidence  does  not  snpport  a  conviction  of  a 
conspiracy  to  commit  offenses  against  the  United 
States  Government. 

Dated:  May  24,  1943. 

BENJAMIN  ROSE 

Defendant. 
BENJAMIN  J.  GOODMAN, 

Attorney  for  Defendant. 

Points  and  Authorities 

I. 

A  Retailer  May  Without  Certificate  Transfer  Any 
New  Tire  or  Tube  to   Any   Retailer,   Distributor, 
Wholesaler  or  Manufacturer. 
O.P.A.  Sec.  801  (e). 

II. 

Other  Transfers.  (1)  By  a  Retailer  or  Distrib- 
utor Without  Changing  Ownership  or  Control.  Any 
Retailer  or  Distributor  May  Deliver,  Ship,  or  1'rans- 
fer  New  Tires  or  Tubes  to  Any  Warehouse  or  Prem- 
ise Owner,  Operated,  or  Controlled  by  Such  Person, 
Provided  There  Is  No  Change  in  [32]  Ownership  or 
Control  Involved  in  This  Delivery,  Shipment,  or 
Transfer.  Records  of  Such  Delivery,  Shipment,  or 
Transfer  Shall  Be  Kept  and  Reports  in  Connection 
Therewith  Shall  Be  Made  as  May  Be  Required  by 
the  Office  of  Price  Administration. 
O.P.A.  Sec.  801  (f). 
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III. 

As  to  AVlu'tlu'i-  ()]•  Not  There  Has  Been  Sufficient 
Proof  of  the  Defendant's  Connection  Witli  the 
Crime  of  Conspiracy  or  a  Substantive  Crime  to  Be 
Put  Upon  His  Defense,  Is  a  Matter  of  Law  to  Be 
First  Determined  l)y  the  Court. 

Heddeily  vs.  United  States, 
193  Fed.  r)()l. 

IV. 

Even  Though  One  Who  Commits  an  Overt  Act 
Witli  Knowledge  of  the  Conspiracy  Is  Guilty  Al- 
though Absent  When  th(^  Crime  Which  Is  the  Ob- 
ject of  the  Conspiracy  Is  Committed,  Nevertheless 
He  Must  Know  the  Purpose  of  the  Conspiracy  iu 
Order  to  Be  Guilty  Thereof  and  Must  Have  Joined 
in  the  Agreement  to  Be  Guilty  of  a  Violation  of 
Law. 

Bannon,  et  al.  vs.  United  States; 

ir)6U.  S.  464,  468; 
Jo])lin  Mercantile  Co.  vs.  United  States, 

236  U.  S.  531,  535; 
'Tcnry  vs.  United  States; 

7  Fed.  (2d)  28,  29; 
Craig  vs.  United  States,  (C.C.A.), 
81  Fed.  (2d)  816,  822.  [33] 

V. 

Although  Ov(M't  Acts  May  Be  Accomplished  by 
One  Charged  V^ith  Crime,  the  Statute  on  Conspiincy 
Is  Not  Violated  Unless  the  Overt  Act  Was  Done  in 
Pursuance  of  the  Common  Illegal  Understanding. 


us.  United  States  of  America  17 

United  States  vs.  Hirsch, 

100  U.  S.  33,  34; 
AVeniger  vs.  United  States, 

47  Fed  (2d)  692,  693. 

[Endorsed]  :     Filed  May  24,  1943.  [34] 


At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Monday  the  24th  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-three. 

Present:  The  Honorable:  Ben  Harrison,  District 
Judge. 

[Title  of  Cause.] 

Xo.  ir),811-BH— Crnn. 

This  cause  coming  on  for  hearing  on  pre-sentence 
reports  of  the  Probation  Officer  and  sentence  of  each 
of  above-named  defendants  on  count  one  of  the 
Indictment;  Maurice  R.  Norcop,  Esq.,  Assistant 
U.  S.  Attorney,  appearing  for  the  Govermnent ; 
Benj.  J.  Goodman,  Esq.,  appearing  as  counsel  for 
the  defendant  Benjamin  Rose;  Robert  J.  SuUivaTu 
Esq.,  a])pearim^  as  counsel  for  defendants  Mac  R. 
Brown,  Phil  Taplin,  and  Sam  Weinstein;  Paul 
Angelillo,  Esq.,  ai)pearing  as  counsel  for  defendant 
Louis  Vitagliano;  C.  W.  McClain,  Court  Reporter, 
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being  jjiesent  and  reporting  the  proceedings;  the 
defendants  Mac  R.  Brown,  Pliil  Taplin,  Louis  Vita- 
gliano,  and  Sam  Weinstein,  being  pres(»nt ;  defend- 
ant Benjamin  Kose  being  absent. 

Attorney  Goodman  makes  a  statement  re  absence 
of  defendant  Rose ;  Attorney  Norcop  makes  a  state- 
ment; the  Court  suggests  that  Government  counsel 
get  in  touch  witli  the  Coast  Guard  and  see  if  tlie 
defendant  will  be  produced,  and  orders  a  i-ecess 
until  10:30  A.  M. 

Court  reconvenes  at  10:34  A.  M. ;  all  i)resent  as 
before;  the  defendant  Rose  is  still  absent. 

Attorney  Norcop  states  that  he  expects  the  de- 
fendant Rose  to  be  present  at  11  A.  M.;  and  Court 
7*ecesses. 

At  10:55  A.  M.  Court  reconvenes  herein;  all  pi*es- 
ent  as  before;  the  defendant  Rose  is  still  absent; 
the  other  defendants  being  present;  the  Court  makes 
a  statement  and  orders  time  of  sentence  of  defend- 
ants continu(^d  to  3  P.  M.  today,  and  Court  adjouriis 
until  that  time.  [35] 

(yourt  reconvenes  at  3:14  P.  M.;  all  present  as 
before;  the  five  defendants  are  now  present,  and 
C  H.  Meado]',  ])r()bation  officer,  is  present. 

The  Court  makes  a  statement  and  orders  the  writ- 
ten motion  ill  ari'est  of  judgment  by  defendant  Rose 
denicnl,  and  an  exce])tion  is  allowed  and  noted.  At- 
torney Goodman  makes  a  statement;  tlic  Court 
makes  statement  that  defendants  or  their  counsel 
innv  make  statements,  if  thev  so  desire,  and  states 


vs.  United  States  of  America  19 

that  the  Coui't  has  read  the  reports  of  the  Probation 
Officer. 


Tlie  Court  makes  a  statement  and  sentences  the 
tive  defendants,  as  follows: 

Attorney  Goodman  moves  that  the  Court  indicate 
the  amount  of  bail  for  the  defendant  Rose  on  ax)peal. 
The  Court  states  that  it  will  not  fix  bail  on  appeal,  as 
there  is  no  substantial  question  involved.  Attorney 
Goodman  argues  in  support  of  his  motion  to  fix 
bail  for  defendant  Rose,  and  moves  that  the  Court 
stay  execution  and  judgment  pending  application 
to  the  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit.  The  Court  states  that  the  order  denying 
the  motion  will  stand  and  the  motion  to  stay  execu- 
tion is  denied. 

Attorney  Angelillo  moves  that  the  Court  stay 
execution  of  judgment  as  to  the  defendant  Vitagli- 
ano.  The  Court  makes  a  statement  and  orders  the 
said  motion  on  behalf  of  defendant  Vitagliano 
denied. 

Attorney  Goodman  states  that  he  now  gives  oral 
notice  of  appeal. 

Attorney  Angelillo  states  that  he  also  gives  oral 
notice  of  appeal.  [36] 
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District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Central  Division 

No.  15811-BH.     Criminal  Indictment  in  Two  counts 
for  viohition  of  U.S.C.,  Title  18,  Sec.  88. 

unitp:d  states 

V. 

BENJAMIN  ROSE 

JUDGMENT  AND  COMMITMENT 

On  this  24th  day  of  May,  1943,  came  the  United 
States  Attorney,  and  the  defendant  Benjamin  Rose 
appearing  in  proper  person,  and  by  his  counsel, 
Benj.  J.  Goodman,  Esq.  and. 

The  defendant  having  been  convicted  on  verdict 
of  guilty  of  the  offense  charged  in  the  Indictment  in 
the  above-entitled  cause,  to  wit:  count  one;  did 
unlawfully,  wilfully,  knowingly,  corruptly,  fraudu- 
lently and  feloniously  engage  in  a  conspiracy  to 
commit  offenses  against  the  United  States,  that 
is  to  say,  to  sell,  trade,  lease,  ship  and  transfer  new 
rubber  tires,  casings,  and  tubes  to  consumers  and 
other  persons  in  violation  of  the  statutes,  executive 
orders,  regulations  and  directives  referred  to  in  the 
Indictment;  and  the  defendant  having  been  now 
asked  whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced  against  him,  and  n(^  suf- 
ficient cause  to  the  contrary  being  shown  or  appt^ai- 
ing  to  the  Court,  It  Is  by  the  Court 

Ordered  and  Adjudged  that  the  defendant,  having 
been   found  ^uiltv  of  said  offenses,  is  hcT-ebv  com- 
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mitted  to  the  custody  of  the  Attorney  General  or 
Jiis  authorized  representative  for  ini])risonment  for 
the  period  of  One  (1)  year  and  one  (1)  day  in  a 
])enitentiary  type  institution,  and  pay  a  fine  unto  the 
United  States  of  America  in  the  sum  of  two 
thousand  ($2,000.)  dollars. 

It  Is  Further  Ordered  that  defendant  is  remanded 
to  the  custody  of  the  U.  S.  Marshal. 

It  Is  Furtlier  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)  BEX  HARRISON 

United  States  District  Judge. 

A  True  Copy.  Certified  this  24th  day  of  May, 
A.D.,  1943. 

(Signed)  EDMUND  L.  SMITH 
Clerk. 
By  'MURRAY  E.  WIRE, 
Deputy  Clerk. 

[Endorsed] :     Filed  May  24,  1943.  [37] 
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District  Court  of  the  United  States,  Southern  Dis- 
trict of  California,  Central  Division 

No.  15811-HH  Criminal  Indictment  in  two  counts 
for  violation  of  U.S.C.,  Title  18,  Sees.  88; 

UNITED  STATES 


LOUIS  YITAGLIANO 

JUDGMENT  AND  COMMITMENT 

On  this  24th  day  of  May,  1943,  came  the  United 
States  Attorney,  and  the  defendant  Louis  Yita- 
gliano appearinjj^  in  proy)er  person,  and  by  his  coun- 
sel, Paul  Angelillo,  Esq.  and. 

The  defendant  having  been  convicted  on  verdict 
of  guilty  of  the  offense  charged  in  the  Louis  Yita- 
gliano in  the  above-entitled  cause,  to  wit :  Count 
one;  did  unlawfully,  wilfully,  knowingly,  corruptly, 
fraudulently  and  feloniously  engage  in  a  conspiracy 
to  commit  offenses  against  tlie  United  States,  that 
is  to  say,  to  sell,  trade,  lease,  shi])  and  transfer  new 
ruhhei-  tires,  casings,  and  tubes  to  consumers  and 
othei*  |>ersons  in  violation  of  the  statutes,  executive 
orders,  regulations  and  directives  referred  to  in  the 
Iiidiclmcnt;  and  the  defendant  having  been  now 
asked  wlictlici-  he  lias  anything  to  say  wliy  judgment 
should  not  Ik'  pronounced  against  him,  and  no  suffi- 
cient cause  t()  the  conli-ary  being  sliown  oi*  appear- 
ing to  the  (\)urt.   It   Is  by  the  Court 

Ordered  and  Adiud^-ed  that  the  defendant,  hav- 
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ing  been  found  guilty  of  said  offenses,  is  hereby 
eoniniitted  to  the  custody  of  the  AttoiTiey  General 
or  his  authorized  re])resentative  for  imi)risonment 
for  tlie  ])erio(l  of  six  (())  months  in  a  jail  type  insti- 
tution, and  pay  a  line  unto  the  United  States  of 
America  in  the  sum  of  one  thousand  ($1,000.)  dol- 
lars. 

It  Is  Further  Ordered  that  defendant  is  re- 
manded to  the  custody  of  the  U.  S.  Marshal. 

It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  copy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)  BEN  HARRISON, 

United  States  District  Judge. 

A  True  Copy.  Certified  this  24th  day  of  May, 
A.  I).,  1943. 

(Signed)   EDMUND  L.  SMITH, 
Clerk. 
(By)  MURRAY  E.  WIRE, 
Deputy  Clerk. 

[Endorsed] :     Piled  May  24,  1943.  [38] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  Said  Court: 

Sir: 

Please   issue   for   defendants   Benjamin    Rose   & 
Louis    Vitagliano     Indictment,    arraignment,    plea, 
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(leniUTTor,  demand  for  hill  of  ])artioulars,  ruling  on 
denniri'cr,  ruling;-  on  bill  of  particulars,  motion  for 
arrest  ol'  judgment,  verdict,  judgment,  stipulation 
dated  May  25,  1943,  j)ermitting  filing  one  bill  of  ex- 
ceptions and  one  aj)peal  for  two  defendants  notice 
of  appeal. 

BENJAMIN   J.   GOODMAN, 

Attorney   for   ap])ellant   Ben- 
jamin Rose. 
PAUL  ANGELILLO, 
Atty.  for  Vitagliano. 

[Endorsed]:     Piled  May  25,  1943.  [4cS] 


["Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  h.  Smith,  Clerk  of  the  District  Court 
of  tlie  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  tlie  foregoing 
pages  numbered  from  1  to  48  inclusive  contain  lull, 
true  and  correct  copies  of  Indictment;  Minute  Or- 
der entered  February  (S,  1943;  Demurrer  to  Indict- 
ment (Defendant  Rose)  :  Demurrer  to  Indictment 
(Defendant  Vitagliano  (et  al));  Demand  for  Hill 
of  Particulai's  by  defendant  Benjamin  Rose;  De- 
mand for  Bill  of  Particulars  by  defendants  Mac 
1?.  l>]()\vn,  Phil  Taplin,  Louis  Vitagliano  and  Sam 
Weinstein;  Mimite  Ordci'  <'nte]-(Hl  Mai'ch  15,  1943; 
Minute  Oi'dcr  entei-ed  March  29,  lf)43;  Portion  of 
Minute    Ordci"    entei'ed    Mav    7,    1943:    Portion    of 
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Minute  Order  entered  May  10,  1943;  Verdicts; 
Motion  in  Arrest  of  Judgment;  Portion  of  Minute 
Order  entered  May  24,  1943;  Judgment  and  Com- 
mitment (Defendant  Rose)  ;  Judgment  and  Com- 
mitment (Defendant  Vitagliano) ;  Notice  of  Ap- 
j)eal  (Defendant  Rose) ;  Notice  of  Appeal  (Defend- 
ant Vitagliano) ;  Stipulation  and  Order  re  one  Bill 
of  Exceptions  and  Praecipe  which,  with  the  excep- 
tion of  Assignment  of  Errors  and  Bill  of  Excep- 
tions which  have  not  as  yet  been  filed  or  settled, 
constitute  the  record  on  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

I  do  further  certify  that  my  fees  for  preparing, 
comparing,  correcting  and  certifying  the  foregoing 
i-ecord  amount  to  $17.30  which  sum  has  been  paid 
to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  27th  day  of  May,  A.  D.  1943. 
[Seal]  EDMUND  L.  SMITH, 

Clerk. 
By   THEODORE  HOCKE, 
Deputy  Clerk.  [49] 


At  a  stated  term,  to-\vit:  The  February  Term, 
A.  D.  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  nnd  for  the  Central 
Division  of  the  Soutliern  District  of  California, 
held  at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on   Tuesday  the  4th   day   of   May   in    tlie 
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year  of  our  Tjoi'd  one  thoiLsand  nine  hundred  and 
forty-three. 

Present:  The  Honoi-able:  Ben  Haiiison  Distriet 
Judge. 

[Title  of  (.^ause.] 

No.  15,81 1-JJH  Crini. 

This  cause  eoniing  on  U)v  jury  trial;  Maui'iee 
K.  Norcop,  Esq.,  Assistant  U.  S.  Attorney,  ajipear- 
ing  for  the  Government;  Robert  S.  Shippee,  Esq., 
appearing  as  counsel  for  defendant  Joseph  Lieb; 
Benj.  J.  Goodman,  Esq.,  appearing  as  counsel  for 
def andant  Benjamin  Rose ;  Robert  J.  vSullivan,  Esq., 
a|)pearing  as  counsel  for  defendants  Mac  R.  Brown, 
Phil  Taplin,  and  Sam  Weinstein;  Paul  Angelillo, 
Esq.,  appearing  as  couns(»l  foi*  defendant  ^'ita^•- 
liano ;  the  said  defendants  being  ])resent  in  Court  on 
bond,  and  defendant  Phil  Rezniche  being  ])resent  in 
propria  persona,  having  heretofoie  waived  counsel; 
H.  A.  Dewing  and  A.  H.  J3argion,  Court  Reporters, 
being  present  and  reporting  the  proceedings. 

The  case  is  called,  and  })oth  sides  answering 
leady,  it  is  ordered  that  trial  proceed. 

On  motion  of  Attorney  Norcop,  it  is  oi'dcMvd  that 
the  iiKiictment  as  to  the  (h^t'cndaiit  Phil  Kf^/iiiclic 
be,  and  it  liereby  is,  dismissed,  and  his  bond  exon- 
erated, and  furthei'  ordered  that  trial  proceed  as 
to  the  other  six  defendants,  and  that  a  jury  he  im- 
])anele(l ;  whereupon,  the  ( 'lerk  draws  the  naines 
of  the  ToMowim;'  juroi's,  who  take  theii-  seats  in  the 
jury  box. 

I.     Harrison  R.  Ward 
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2.  B.  A.  Jacobs 

3.  Thomas  M.  Reid 

4.  Wm.  MiiTphy 

5.  Guy  W.  Rice 

6.  Ray  M.  McMahan 

7.  A.  C.  Getty 

8.  H.  H.  Pogwell 

9.  Paul  O.  Davis 

10.  Herbert  H.  Culling 

11.  Kenneth  L.  Smith 

12.  Frank  L.  Henaman 

The  Court  reads  portions  of  the  indictment  to 
the  prospective  jurors,  and  examines  the  jurors 
for  cause.  [54] 

B.  A.  Jacobs  is  excused  for  cause,  and  it  is 
ordei'ed  that  one  more  name  be  drawn,  and  the 
name  of  Charles  H.  Hahn  is  drawn.  The  Court 
examines  the  jurors  further  for  cause,  and  the 
jurors  in  the  box  are  passed  for  cause. 

Harrison  R.  Ward  is  excused  by  j)laintiff  on 
peremptory  challenge;  it  is  ordered  that  one  more 
name  be  drawn,  and  the  name  of  Thos.  R.  Knudsen 
is  drawn;  said  juror  is  examined  by  the  Court  for 
cause,  and  is  passed  for  cause. 

Wm.  Murphy  is  excused  by  defendants  on  per- 
emj)tory  challenge;  it  is  ordered  that  one  more 
name  be  drawn,  and  the  name  of  M.  E.  Barnhill  is 
drawn;  said  juroi*  is  examined  and  excused  for 
cause;  it  is  oi'dered  that  one  more  name  be  drawn, 
a]i(l  flic  name  of  James  T^oudon  is  drawn;  said 
Juroi-  is  (examined  by  the  Court  for  cause  and 
])assed  for  cause. 
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Roy  M.  McMahan  is  excused  by  plaintiff  on 
])ert'ni|)tory  clialleii^v:  it  is  orderod  tliat  one  more 
name  be  dr:nvii,  and  tlie  name  of  R.  Allen  Gree]- 
is  di'awn;  said  jiiroi*  is  exc-n:iined  l)\'  t-ie  Couit 
for  cause  and  excused  for  cause;  it  is  ordei'ed 
that  one  more  name  be  diawn,  and  the  name  of 
Thomas  A.  (lould  is  drawn;  said  jiii-oi'  is  examined 
by  the  Court  for  cause  and  ])assed  for  cause. 

Guy  \V.  Rice  is  excused  by  defendants  on  pei- 
<3m])tojy  chaileuj^e;  it  is  ordered  that  one  more  name 
be  drawn,  iind  the  name  of  llai'ry  B.  McI)ow(dl  is 
drawn;  said  juror  is  examined  by  the  Court  foi- 
cause,  and  passed  for  cause. 

Thomas  R.  Knudsen  is  excused  by  the  j)laintifr 
on  [)ei'emptory  challenge;  it  is  ordered  that  one 
more  name  be  drawn,  and  tlu^  name  of  Nels  P. 
Johnson  is  draw^n;  said  juroi*  is  examined  by  tlie 
Coui't  for  cause,  and  passed  for  cause. 

Frank  L.  Ilenaman  is  excused  ))y  didVndants  on 
])eremf>tory  challenge;  it  is  ordei-ed  that  one  nioiH' 
name  be  drawn,  and  tlie  name  of  G.  H.  Lathrop 
is  drawn;  said  juroi*  is  examined  by  the  Couit 
foi'  cause  and  jjassed  for  cause. 

The  (JovernnuMit  ex(M'cist»s  no  p(M-en!|)tory  clial- 
l(^ng(^,  and  the  (iefendants  excuse^  (J.  II.  Lalhi'op  on 
])ei'empto]'y  challenge;  it  is  ordered  ih.nt  (tnc  nmi'c 
name  be  drawn,  and  th(^  name  of  Krnest  G.  Caitei- 
is  drawn;  said  juroi*  is  (wamiiuMl  by  tlie  Court  foi- 
cause  and  passed   foi*  cause.  [5;")] 

Krnest  G.  Carter  is  excused  by  phiintifC  on  i)er- 
(MU[)tory  challenge^  it  is  oi'dered  thai  one  moi-e 
name  be  drawn,  and  the  name  of  Albert   F.   Bolz 
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is  (h'awn;  said  juror  is  examined  by  the  Court 
for  cause  and  passed  for  cause. 

Albert  F.  Bolz  is  excused  by  defendants  on  per- 
emptory challenge;  it  is  ordered  that  one  more  name 
be  drawn,  and  the  name  of  Harry  Wine  is  drawn; 
said  juror  is  examined  by  the  Court  for  cause  and 
])assed  for  cause. 

Charles  H.  Hahn  is  excused  by  defendants  on 
peremptory  challenge;  it  is  ordered  that  one  more 
name  be  drawn,  and  the  name  of  David  Harrison 
is  drawn;  said  juror  is  examined  by  the  Couii;  for 
cause  and  I3assed  for  cause. 

Harry  Wine  is  excused  by  plaintiff  on  peremptory 
challenge;  it  is  ordered  that  one  more  name  be 
drawn,  and  the  name  of  Eugene  Lyon  is  drawn; 
said  juror  is  examined  by  the  Court  for  cause  and 
passed  for  cause. 

A.  C.  Getty  is  excused  by  defendants  on  peremp- 
tory challenge;  it  is  ordered  that  one  more  name 
be  drawn,  and  the  name  of  Geo.  T.  Atchley  is 
drawn;  said  juror  is  examined  by  the  Court  for 
cause  and  excused  for  cause.  It  is  oi*dered  that 
one  more  name  be  drawn,  and  the  name  of  Glenn 
Helms  is  drawn;  said  juror  is  examined  by  the 
Court  for  cause,  and  passed  for  cause. 

Thomas  M.  Reid  is  excused  by  defendants  on 
peremptory  challenge;  it  is  ordered  that  one  more 
name  be  drawn,  and  the  name  of  Clarence  B.  Hoad- 
ley  is  drawn;  said  juror  is  examined  by  tlie  Court 
for  cause  and  passed  for  cause. 

David  Harrison  is  excused  by  plaintiff  on  f)ei- 
emj)toiy    challenge;    it    is    ordered    that    one    more 
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name  be  drawn,  and  the  name  ol'  I>.  C  Wright 
is  drawn;  said  jnior  is  (examined  by  the  Court  for 
cause  and  excused  for  cause;  it  is  ()]'(hMed  tliat 
on(^  moi'e  name  be  drawn,  and  the  name  of  dames 
J.  Walsh,  Jr.  is  di-awn;  said  Juroi-  is  examined 
hy  the  Ooui't   for  cause*  and  passed   ioi-  cause. 

James  J.  Walsh  is  excused  by  defendants  on 
])eremj)tory  challenge;  it  is  ordered  tliat  one  more 
name  be  drawn,  and  the  name  of  Raymond  Zens 
is  drawn;  said  jui'or  is  examined  by  the  Court 
for  cause  and  passed  for  cause,  and  there  being 
no  further  {)eremptory  challenges,  the  jurors  now  in 
the  box  are  accepted  and  sworn  as  the  Jury  for  the 
trial  of  this  cause,  viz.:  [56] 

THE   JURY 

1.  Nels  P.  Johnson 

2.  Raymond  Zens 

;].     Clarence  B.  Hoadley 

4.  James  Tjoudon 

5.  Harry  B.  McDowell 

6.  I^hos.  A.  Gould 

7.  Cleim    Helms 

8.  H.   H.   Kogwell 

9.  Paul   ().   Davis 

10.  Herbert   H.  (^ulling 

11.  Kenneth   L.  Smith 

12.  Kug(Mie  Lyon 

On  motion  of  (lovei'ument  counst^l,  it  is  oi'dei'ed 
that  one  alternate  juror  be  impaneled.  The  name 
of   Vvvd  Deal   is  drnwn;  said  juroi*  is  examined  l)y 
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the  Court  for  cause  and  passed  for  cause,  and  there 
being  no  challenge,  Fred  Deal  is  sworn  as  alter- 
]iate  juror  for  this  case. 

The  remaining  jurors  not  impaneled  are  excused 
to  Thursday,  May  6,  1943,  at  9:45  A.M.,  to  report 
in  Courtroom  No.  3. 

At  11:20  A.M.  the  Court  admonishes  the  jurors, 
including  the  alternate  juror,  that  during  the  prog- 
ress of  this  trial  and  the  recesses  therein,  they 
are  not  to  s])eak  to  anyone  or  permit  anyone  to 
s])eak  to  them  about  this  cause,  or  any  .raatte^' 
or  thing  therewith  connected;  that  until  said  cause 
is  finally  submitted  to  them  for  their  deliberation 
under  the  instructions  of  the  Court  they  are  not  to 
speak  to  each  other  about  this  cause,  or  any  matter 
or  thing  therewith  connected,  or  form  or  express 
any  opinion  concerning  the  merits  of  the  trial  until 
it  is  finally  submitted  to  them,  and  the  jurors  are 
excused  and  retire  from  the  Courtroom. 

In  the  absence  of  the  jurors,  counsel  and  Couii 
discuss  certain  matters,  and  Attorney  Goodman, 
in  behalf  of  defendants,  moves  that  the  Court  re- 
quire the  Government  to  elect  which  counts  the 
Government  will  proceed  to  trial  on,  and'  argues 
in  support  of  motion  to  elect. 

Attorney  Norcop  argues  in  opposition  to  said 
motion  to  elect  made  on  behalf  of  defendants. 

The  Court  orders  motion  to  elect  denied  as  to 
all  defendants. 

At  11:30  A.M.  court  recesses  to  11:40  A.M.; 
court  reconvenes;  all  present  as  befoi*e;  the  six 
defendants  on  trial  and  the  jury  and  alternate 
juror  are  present;  it  is  ordered  that  trial  proceed. 
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Attorney  Noreoj)  makes  opening;  statement  to 
the  jury  of  vvliat  the  Government  expects  to  be  aljk' 
to  prove  by  the  evidence  to  l)e  ott'ered  by  the  Govern- 
ment. 

All  defendants'  counsel  reserve  opening  state- 
ment at  this  time. 

At  12  o'clock  noon  counsel  stipulate  that  the 
admonition  heretofore  given  may  be  deemed  made 
at  time  of  each  recess  during  this  trial  with-  [57] 
out  necessity  of  repeating  same.  The  Gourt  further 
admonishes  the  jury  and  recesses  to  1 145  P.M. 
today. 

Court  reconvenes  at  1 :45  P.M. ;  all  present  as  be- 
fore; the  six  defendants  on  trial  and  the  jury  and 
alternate  juror  are  present.  It  is  ordered  that  trial 
proceed. 

On  motion  of  defendants'  counsel,  the  jury  and 
alternate  juror  are  excused  by  the  Court  and  retire 
from  the  Courtroom,  and  in  the  absence  of  the  jury 
and  alternate  juror,  all  others  ap])earing  as  before, 
Attorney  Sullivan  moves  to  dismiss  (*ach  of  the  two 
counts  of  the  indictment,  or  that  the  Court  instruct 
the  jury  to  return  a  verdict  of  not  guilty  as  to  each 
defendant  on  each  count. 

The  Court  makes  a  statement  and  states  that  it 
will  })ermit  the  Government's  counsel  to  make  a 
further  opening  statement  to  the  jury,  and  orders 
said  motions  of  defendants  denied,  and  an  (^xce])- 
tion  allowed  (uich  defendant. 

The  Court  and  counsel  discuss  the  all(\u:ati()ns  in 
tlie  indictment,  and  at  12:10   P.M.,   pursuant   to  the 
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Court's  order,  the  jury  and  alternate  juror  return 
into  court;  all  present  as  before,  and  defendants 
being  present,  it  is  ordered  that  trial  proceed. 

Attorney  Norcop  makes  a  further  statement  to 
the  jury  on  behalf  of  the  Government,  supplement- 
ing opening  statement  made  this  morning  of  what 
the  Grovernment  expects  to  be  able  to  prove. 

The  defendants  waive  the  reading  of  the  indict- 
ment. 

Henry  Novisoff  is  called,  sworn,  and  testifies  for 
the  Government. 

U.  S.  Exhibits  Nos.  1,  2,  3,  4,  and  5  are  admitted 
into  evidence. 

Said  witness  Novisoff  testifies  further. 
Lewis  C.  Kilgore  is  called,  sworn,  and  testifies 
for  the  Government. 

William  S.  Fitzer  is  called,  sworn,  and  testifies 
for  the  Government. 

Court  recesses  at  3:05  P.M.  and  reconvenes  at 
3 :16  P.M. ;  all  present  as  before ;  the  six  defendants 
on  trial  and  the  jury  and  alternate  juror  are  pres- 
ent, and  counsel  so  stipulate;  it  is  ordered  that  trial 
proceed. 

William  S.  Fitzer,  heretofore  sworn,  resumes  the 
stand  and  testifies  further. 

IJ.  S.  Exhibit  No.  6  is  admitted  into  evidence. 
Said  witness  Fitzer  testifies  further.  [58] 
Robeit  James  Campau  is  called,  sworn,  and  testi- 
fies for  the  Government.    George  M.  Hood  is  called, 
sworn,  and  testifies  for  the  Government. 

IT.  S.  Exhibit  No.  7  is  admitted  into  evidence. 
Claude  Garn  is  called,  sworn,  and  testifies  for  the 
Government. 
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U.  S.  Exhibit  No.  8  is  adinittcMl  into  evick'iiee. 

Jack  Foster  is  called,  sworn,  and  testifies  for  the 
Government. 

IT.  S.  Exhibit  No.  9  is  admitted  into  evidence. 

Ral])li  R.  Walker  is  called,  sworn,  and  testifies 
for  the  (lovernment. 

Mike  Krelin^  is  called,  sworn,  and  testifies  foi- 
the  Government. 

U.  S.  Exhibit  No.   10  is  admitted  into  evidence. 

Said  witness  Krelini^  testifies  fnrthci*. 

Ralph  C.  Earnest  is  called,  sworn,  and  testifies 
for  the  Government. 

John  Diindas  is  called,  sworn,  and  testifies  lor  the 
Governm(^nt. 

At  4:32  IMVI.  the  Court  reminds  the  jui'ors  of  thi^ 
admonition  heretofore  given,  and  orders  the 
further  trial  of  this  cause  continued  to  May  5,  194^, 
at  10  A.M.  and  court  adjourns  until  that  time.  [r)9] 


At  a  stated  term,  to-wit :  The  Februaiy  Tei'ni, 
A.  I).  1948,  of  the  District  Court  of  the  Tnited 
States  of  America,  within  and  for  th(»  (\'ntral 
Division  of  the  Southern  District  of  Calif oinia, 
held  at  th(^  (\)Ui't  Room  thereof,  in  tlu^  City  of  Los 
Ang(^l(\s  on  Wednesday  the  M\\  day  of  May  in  the 
year  of  our  Lord  oiu*  thousand  nine  InnulT-cd  and 
forty-tln'e(\ 

Present:      The    Ffonorable    Wvw    ILniison.    Distiict 
Judirc. 
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[Title  of  Cause.] 

No.  15,811— BH  Crim. 

This  cause  coming  on  for  further  jury  trial ; 
Maurice  R.  Norcop,  Esq.,  Assistant  U.  S.  Attorney, 
appearing  for  the  Government;  Robert  S.  Shippee, 
Esq.,  appearing  as  counsel  for  defendant  Joseph 
Lieb;  Benj.  J.  Goodman,  Esq.,  appearing  as  counsel 
for  defendant  Benjamin  Rose;  Robert  J.  Sullivan, 
Esq.,  appearing  as  counsel  for  defendants  Mac  R. 
Brown,  Phil  Taplin,  and  Sam  Weinstein ;  Paul  An- 
gelillo,  Esq.,  appearing  as  counsel  for  defendant 
Louis  Vitagliano;  A.  H.  Bargion,  Court  Reporter, 
and  H.  A.  Dewing,  Court  Reporter,  being  present 
and  reporting  the  proceedings;  the  said  defendants 
being  present  in  Court  on  bond;  the  Jury  and  al- 
ternate juror  are  present,  and  counsel  so  jstipulate; 
it  is  ordered  that  trial  proceed. 

Douglass  F.  Scott  is  called,  sworn,  and  testifies 
for  the  Government. 

Horace  B.  Randall  is  called,  sworn,  and  testifies 
for  the  Government.  ..•:...;,  i^     \ 

IT.  S.  Exhibit  No.  11  is  admitted  into  evidence. 

Said  witness  Randall  testifies  fui'ther  on  cross- 
examination  by  Attorney  Goodman.  .  ;  :  .. 

Ted  W.  Mendenhall  is  called,  sworn^  ^nd  testifies 
for  the  Government,  and  on  voir  dire  examination 
by  Attorney  Goodman. 

U.  S.  Exhibits  Nos.  12  and  i:^  are  admitted  ijito 
evidence.  ,,.  ,^    .    .  . 

Don  Bagley  is  called,  sworn,  and  testifies  for  tlic 
(lovenimont. 
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Sam  Kelbor  is  called,  sworn,  :\nf]  Icstiiirs  for  the 
Government. 

IT.  S.  Exhibit  No.  14  is  admitted  into  evidence. 

Said  witness  Kelber  testifies  further  on  cross- 
examination  by  Attorney  Goodman  and  l)y  Attorney 
Anp^elillo,  and  Attorney  Sullivan,  respectively. 

Stelhi  Kelber  is  called,  sworn,  and  testifies  for  the 
Gov(^rrunent. 

Sam  Kelber,  lieretofoi'c^  sworn,  is  reralled,  re- 
sume's the  stand  and  [60]  testifies  furth(»r  on 
further  cross-examination  by  Attorney  Sullivan. 

At  10:55  A.  M.  Court  recesses  to  11:04  A.  M.; 
Court  reconvenes ;  all  present  as  before ;  the  six  de- 
fendants on  trial,  jury  and  alternate  juror  are  pres- 
ent, and  counsel  so  stipuate;  it  is  ordered  that  trial 
])T'oceed. 

r^ill  Soukesian  is  called,  sworn,  and  testifies  for 
the  GoverTunent. 

IT.  S.  Exhibit  No.  15  is  admitted  into  evidence. 

Witness  Saukesian  testifies  on  cross-examination 
by  Attorney  Goodman. 

C.  A.  Humbert  is  called,  sworn,  and  testifies  for 
the  Government. 

IT.  S.  Exhibits  Nos.  16,  17,  18  and  19  are  adniittcvl 
into  evidence. 

Said  witness  Humbert  testifies  further. 

At  12  oVlock  noon  the  Court  reminds  tlu*  jurois 
of  the  admonition  heretofore  given,  and  recesses  to 
1  :30  P.  M. 

Court  reconvenes  at  1 :30  P.  M. ;  all  present  as 
before;  flu*  six  defendants  on  trial  and  the  jui'v  and 
alternate  juror  are  present,  and  counsel  so  stipu- 
late; it  is  ordered  that  trial  proceed. 
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C.  A.  Huiiibert,  heretofore  sworn,  resumes  the 
stand  and  testifies  further. 

Josephine  Humbert  is  called,  sworn,  and  testifies 
for  the  Government. 

Louis  Phillips  is  called,  sworn,  and  testifies  for 
the  Government;  the  witness  is  withdrawn,  and 

Rubin  Slavett  is  called,  sworn,  and  testifies  for 
the  Government. 

U.  S.  Exhibit  No.  20  is  admitted  into  evidence. 

Said  witness  Slavett  testifies  on  cross-examina- 
tion by  Attorneys  Goodman  and  Angelillo. 

J.  C.  Cooley  is  called,  sworn,  and  testifies  for  the 
Government. 

U.  S.  Exhibits  Nos.  21  and  21-A  are  admitted  into 
evidence. 

Witness  Cooley  testifies  on  cross-examination  by 
Attorney  Goodman. 

Sam  Parsner  is  called,  sworn,  and  testifies  for  the 
Government. 

U.  S.  Exhibit  No.  22  is  admitted  into  evidence. 

Said  witness  Parsner  testifies  on  cross-examina- 
tion by  Attorneys  Goodman  and  Angelillo. 

Frank  Montgomery  is  called,  sworn,  and  is  with- 
drawn, and 

Jack  Foster,  heretofore  sworn,  is  recalled,  re- 
sumes tlie  stand  and  testifies  further  for  the  Gov- 
ernment on  further  direct  examination  by  Attorney 
Norcop. 

IT.  S.  Exhibit  No.  23  is  admitted  into  evidence. 

[61] 

Said  witness  Foster  testifies  further  on  cross- 
examination  by  Attorney  Sullivan. 
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Frank  M()iit<,M)inery,  heretofore  sworn,  is  recalled, 
i-esumes  the  stand  and  testifies  for  the  Govennnent 
on  direct  examination  hy  Attorney  Norcop  and  on 
eross-exaniination  by  Attorney  Sullivan. 

At  :):()'■)  p.  M.  Court  recesses  and  reconvenes  at 
3:18  P.  M.;  all  present  as  before;  the  six  defend- 
ants on  ti'ial,  jury  and  alternate  juror  are  present; 
it  is  ordered  that  trial  proceed. 

Henry  Inunernian  is  called,  sworn,  and  testifies 
for  the  Government. 

James  B.  (U-aham  is  called,  sworn,  and  testifies 
for  the  Government  on  direct  examination  by  At- 
torney Norco})  and  on  cross-examination  by  Attor- 
ney Angelillo. 

Paul  I).  Parmelee  is  called,  sworn,  and  testifies 
for  the  Government. 

U.  S.  Exhibit  No.  24  is  marked  for  Identification. 

Said  witness  Parmel-ee  testifies  on  cross-examina- 
tion hy  Attorneys  Goodman  and  Angelillo. 

Sam  Rappan  is  called,  sworn,  and  testifies  for 
the  Govenunent. 

U.  S.  Exhibit  No.  25  is  marked  for  identification. 

Fred  IT.  Doane  is  called,  sworn,  and  testifies  for 
th(^  (lovernment  on  direct  examination  by  Attorney 
Norcoj)  and  on  cross-examination  by  Attoi-ney 
Goodi!ian. 

At  4  P.  M.  Mari(»  (I.  Zellner  is  now  present  as 
Coui-t    Hej)o]*ter  and  i*e])o7'tinp;  the  proceedings. 

1).  J.  Hamilton  is  called,  sworn,  and  testifies  for 
the  (Jovei'iunent. 

r.  S.  Kxhil)it  No.  2()  is  admitted  into  evidence. 

Said  witness  Hamilton  testifies  on  <Toss-exaniiiia- 
tion  by  Attorney  Goodman. 
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Defendants'  P]xhibit  A  is  marked  for  identitiea- 
tion. 

At  4:30  P.  M.  the  Court  reminds  the  jurors  of  the 
admonition  heretofore  given  and  orders  the  further 
trial  of  this  cause  continued  to  May  6,  1943,  at  10 
A.  M.  and  Court  adjourns  until  that  time.  [62] 


At  a  stated  term,  to-wit:  The  February  Term, 
A.  I).  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Thursday  the  6th  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-three. 

[I^itle  of  Cause.] 

No.  15,811-Crim. 

This  cause  coming  on  for  further  Jury  trial  of 
defendants  Mac  R.  Brown,  Joseph  Lieb,  Benjamin 
Rose,  Phil  Taplin,  Louis  Vitagliano  and  Sam  Wein- 
stein;  Maurice  R  Norcop,  Esq.,  Assistant  U.  S. 
Attorney,  appearing  for  the  Government;  Robert 
S.  Shipj)ee,  Esq.,  appearing  as  counsel  for  defend- 
ant Joseph  Lieb;  Benj.  J.  Goodman,  Esq.,  a])pear- 
iiiU*  as  counsel  for  defendant  Benjamin  Rose;  Rob- 
ert .).  Sullivan,  Esq.,  a])])earing  as  counsel  for  de- 
fendants Mac  R.  Brown,  Phil  Tay)lin,  and  Sam 
Weinstein  ;  I^aul  Angelillo,  Esq.,  appeai'inu'  as  coun- 
sel for  defendant  Vitagliano;  A.  H.  Bar^ion  and 
H.  A.  Dewing,  Court  Reporters,  being  present  and 
reporting  the  proceedings;  the   six   defendants   on 
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trial  and  jury  and  alternate  juror  being  present, 
and  counsel  so  stipulate;  it  is  ordered  that  trial 
proceed. 

Heniy  L.  Doyle  is  called,  sworn,  and  testifies  for 
the  Government  on  direct  examination  by  Attorney 
Norcop. 

U.  S.  Exhibit  No.  27  is  admitted  into  evidence. 

Said  witness  Doyle  testifies  on  cross-examination 
by  Attorney  Goodman. 

Donald  D.  Harwood  is  called,  sworn,  and  testifies 
f(^r  the  Government  on  direct  examination  by  At- 
torney Norcop,  and  on  cross-examination  by  Attor- 
ney Goodman. 

Norman  Irwin  is  called,  sworn,  and  testifies  for 
the  Government  on  direct  examination  by  Attorney 
Norcop,  and  on  cross-examination  by  Attorney 
Goodman. 

U.  S.  Exhibit  No.  28  is  admitted  into  evidence. 

Robert  Brown  is  called,  sworn,  and  testifies  for 
the  Government  on  [63]  direct  examination  by  At- 
torney Norcop,  and  on  cross-examination  by  Attor- 
neys Shippee  and  Goodman. 

At  1 1  :06  A.  M.  Court  recesses  and  reconvenes  at 
11:15  A.  M. ;  all  present  as  before;  the  six  defend- 
ants on  ti'ial  nnd  Jury  and  alternate  juror  are  pres- 
ent, and  counsel  so  stipulate;  it  is  ordered  that  trial 
proceed. 

Herman  Steinberg  is  called,  sworn,  and  testifies 
for  the  Govermnent  on  direct  examination  by  At- 
toriiey  Noicop.     There  is  no  cross-examination. 

Mrs.  l.oi'ane  l]rown  is  called,  swoi'ii,  and  testifies 


vs.  United  States  of  America  41 

for  the  Government  on  direct  examination  by  At- 
torney Norcop  and  on  cross-examination. 

Ray  H.  Paddock  is  called,  sworn,  and  testifies 
for  the  Government  on  direct  examination  by  At- 
torney Norcop  and  on  cross-examination  by  Attor- 
neys Goodman  and  Sullivan. 

At  11 :50  A.  M.  Court  recesses  to  1 :15  P.  M.  to- 
day. 

Court  reconvenes  at  1:28  P.  M. ;  all  present  as 
before;  the  six  defendants  on  trial,  and  the  Jury 
and  alternate  juror  are  present,  and  counsel  so 
stipulate ;  it  is  ordered  that  trial  proceed. 

Nathan  Levy  is  called,  sworn,  and  testifies  for  the 
Government  on  direct  examination  by  Attorney 
Norcop. 

On  motion  of  defendants'  attorney,  it  is  ordered 
that  the  testimony  of  the  witness  Levy  re  purchase 
of  six  tires  be  stricken,  and  the  Court  instructs  the 
Jury  respecting  said  testimony  stricken. 

Witness  Le\y  is  cross-examined  by  Attorneys 
Goodman  and  Angelillo. 

Norman  Irwin,  heretofore  sworn,  is  recalled,  re- 
sumes the  stand  and  testifies  further  on  examination 
by  Attorney  Norcop,  and  on  cross-examination  by 
Attorney  Goodman. 

U.  S.  Exhibit  No.  29  is  marked  for  identification. 

William  J.  Davis  is  called,  sworn,  and  testifies  for 
the  Govei'nment  on  direct  examination  by  AttorTH\v 
Norcop. 

U.  S.  Exhibit  No.  30  is  marked  for  identification. 

Said  witness  Davis  testifies  on  cross-examination 
by  Attorney  Goodman. 
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Leo  Isenhower  is  called,  ^woni,  and  testifies  for 
the  Government  on  direct  examination  by  Attorney 
Noreop,  and  on  cross-exammation  by  Attorney 
Goodman.  The  Court  grants  permission  to  defend-  I 
ants  to  make  offer  of  proof  in  tlu'  absence  of  the 
jury  later.  [64] 

David  M.  Hoffman  is  called,  sworn,  and  testifies 
for  the  Government  on  direct  examination  by  At- 
torney Noreop  and  on  cross-examination  by  Attor- 
ney Goodman. 

At  2:48  P.  M.  court  recesses  and  reconvenes  at 
3  P.  M. ;  all  present  as  before;  the  six  defendants 
on  trial  and  the  jury  and  alternate  juror  being 
present,  and  counsel  so  stipulate;  it  is  ordered  that 
trial  proceed;  whereupon, 

Jack  Foster,  heretofore  sworn,  is  again  recalled, 
resumes  the  stand  and  testifies  further  on  direct 
examination  ])y  Attorney  Noreop. 

U.  S.  Exhibit  No.  30,  heretofore  marked  for 
identification,  is  admitted  into  evidence. 

Said  witness  Foster  testifies  on  cross-examination 
by  Attorney  Goodman. 

On  motion  of  Attorney  Noreop,  it  is  ordered  that 
the  indictment  on  both  counts  as  to  the  defendant, 
Joseph  Lieb,  be,  and  it  hereby  is,  dismissed,  and 
his  bcmd  exonerated. 

At  4:35  P.  M.  the  Court  reminds  the  jurors  of  the 
admonition  heretofore  given,  and  orders  the  further 
trial  of  (leleiidants  Brown,  Rose,  Taplin,  Vitagliano 
and  Weinstein  continued  to  10  A.  M.  May  7,  1943, 
and  (/ourt  adjourns  until  that  time.  [65] 
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At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  194;],  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  tlie  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Fi-iday  the  7th  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-three. 

Present:  The  Honorable:  Ben  Harrison,  District 
Judge. 

[Title  of  Cause.] 

No.  15,811— Crim. 

This  cause  coming  on  for  further  jury  trial  of  the 
defendants  Mac  R.  Brown,  Benjamin  Rose,  Phil 
Taplin,  Louis  Vitagliano,  and  Sam  Weinstein ;  Mau- 
rice R.  Norcop,  Esq.,  Assistant  U.  S.  Attorney,  ap- 
pealing for  the  Government;  Benj.  J.  Goodman, 
Esq.,  appearing  as  counsel  for  the  defendant  Rose; 
Robert  J.  Sullivan,  Esq.,  appearing  as  counsel  foi- 
defendants  Brown,  Ta})lin  and  Weinstein;  Paul 
Angelillo,  Esq.,  appearing  as  counsel  for  defendant 
Vitagliano;  A.  H.  Bargion,  and  H.  A.  Dewing,  Court 
Re])orters,  being  present  and  reporting  the  ])ro- 
ceedings;  the  five  defendants  on  trial,  jury  and 
alternate  jui-or  are  present;  and  so  stipulated  by 
counsel ;  it  is  ordered  that  trial  proceed. 

On  motion  of  Attorney  (loodman.  the  Court  orders 
the  testimony  of  Mi*,  and  M]\s.  Uiowii  striclce!!,  aiid 
instructs  the  jniy  relative  to  same,  and  also  orders 
\\w  testimony  of  the  witness  Foster  relative  to  de- 
fendant Lieb  be  stricken,  and  the  jury  is  instructed 
relative  thereto. 
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Jack  Foster,  lioretofoi-e  sworn,  resumes  the  stand 
and  t(\stifies  furthei'  on  fnitlier  cross-examination  by 
Attorney  Goodman. 

Defendants'  Exhibits  1),  (\  D,  E  and  E  are 
marked  for  identification. 

AVitness  Foster  testifies  on  cross-examination  by 
Attorney  Angelillo. 

Defendants'  Exhibit  (i  is  marked  foi*  identifica- 
tion. 

At  11  A.M.  court  recesses  and  reconvenes  at  11  :12 
A.M.;  all  present  as  before;  the  five  defendants  on 
trial  and  jury  and  alternate  juror  are  present;  and 
counsel  so  stipulate ;  it  is  ordered  that  trial  proceed. 

Jack  Foster  resumes  the  stand  and  testifies  fur- 
ther on  further  cross-examination  bv  Attornev  An- 

»/  » 

gelillo  and  on  redirect  examination  by  Attorney 
Norcop. 

Samuel  K.  Dowden  is  called,  sworn,  and  testifies 
for  the  Goveinment  [^iy^"]  on  direct  examination  by 
Attorney  Norcop  and  on  cross-examination  by  At- 
torneys Goodman  and  Angelillo. 

Wallis  S.  Storms  is  called,  sworn,  and  testifies  for 
the  Government  on  direct  examination  by  Attorney 
Norcop. 

U.  S.  Exhibit  No.  31  is  marked  for  identification; 
U.  S.  Exhibit  No.  32  is  admitted  into  evidence. 

Said  witness  Storms  testifies  on  cross-examination 
by  Altoiney  Goodman.     The  Government  rests. 

At  11:55  A.M.  the  (\)urt  reminds  the  jurcn's  of 
tlie  admonition  heretofore  given,  and  excus(\<  the 
jurors  until  2  P.M.  today,  and  the  jui'ors  i-etire 
from  the  couitroom.     In  the  absence  of  the  Juiy  and 
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altenuite  juror,  couiLsel  in'eseiit  proposed  instnic- 
tious  to  the  Court. 

The  Court  makes  a  statement  and  orders  that  the 
Government  ek^et  between  the  two  counts  of  the  in- 
dietment,.  wliieh  it  will  proceed  on,  and  states  that 
the  Court  is  now  of  the  opinion  that  this  case  should 
l)roceed  and  be  given  to  the  jury  as  to  all  of  the  five 
defendants  now  on  trial. 

Attorney  Norcop  states  that  the  Government  elects 
to  stand  on  count  one  of  the  indictment  and  that  the 
trial  proceed  on  that  count  only. 

The  Court  orders  that  the  trial  will  proceed  as  to 
count  one  as  to  the  remaining  five  defendants,  and 
that  it  is  hereby  ordered  that  count  two  of  the 
indictment  as  to  the  remaining  five  defendants  is 
dismissed. 

Attorney  Goodman  separately  moves  to  strike 
certain  testimony  and  evidence,  on  behalf  of  all  d(^- 
fendants,  and  separately  moves  to  strike  certain 
testimony  and  evidence,  on  behalf  of  the  defendant 
Rose  only,  and  states  the  grounds  of  each  of  said 
motions ;  and  the  Court  orders  each  separate  motion 
denied  and  an  exception  is  noted  for  each  defendant, 
and  I'eflieeted  by  the  court  reporter's  shorthand  notes. 

Attorney  Goodman  makes  a  further  statement, 
and  requests  a  recess  at  this  time  until  1 :30  P.M. 
today. 

The  Court  makes  a  statement  and  the  Court  at  the 
houi*  of  12:10  P.M.  recesses  until  1:30  P.M.  today. 

At  1:30  P.M.  court  reconvenes;  appearances  same 
as  before  noted;  the   five  defendants  on   trial   are 
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present;  the  jury  and  alternate  juror  are  absent;  it 
is  ordered  that  coinisel  proceed. 

Attorney  Goodman  states  that  the  defendants  have 
decided  tliat  tliey  [()7]  will  not  put  on  any  evidence, 
and  separately  moves,  on  behalf  of  defendant  R(^s( , 
to  strike  certain  testimony  of  certain  witnesses,  and 
separately  moves  that  the  Court  instruct  the  jury 
to  return  a  verdict  of  not  .2:uilty  as  to  the  defendant 
Rose. 

The  Court  orders  each  of  said  se{)arate  motions 
denied,  and  an  exception  allowed. 

Attorney  Sullivan  moves,  on  behalf  of  defendant 
Brown,  Taplin  and  Weinstein,  to  strike  certain  testi- 
mony of  certain  witnesses,  and  separately  moves  that 
the  Court  instruct  the  jury  to  return  a  verdict  of  not 
guilty  as  to  each  of  the  said  three  defendants.  j 

The  Court  orders  each  of  said  motions  on  behalf 
of  said  three  defendants  denied,  and  exception  is 
allowed  each  defendant. 

Attorney  Anoelillo  moves  to  strike,  on  behalf  of 
defendant  Vitagliano,  certain  evidence,  and  moves 
that  the  Court  instruct  the  jury  to  return  a  verdict 
of  not  uuilty  as  to  said  defendant. 

The  Court  orders  each  of  said  motions  on  behalf 
of  defendant  Vitagliano  denied,  and  an  exception 
allowed. 

At  1:40  P.M.  court  recesses  until  2  P.M.  today. 

Conit  reconvenes  at  2  P.M.;  all  prcvsent  as  before; 
the  five  defendants  on  trial  and  the  jury  and  altei- 
nate  juro]*  :u-o  present;  it  is  ordered  that  trial 
proceed. 

AH  defendants  rest. 
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The  Court  makes  a  statement  and  reminds  the 
jurors  of  the  admonition  heretofore  given,  and 
orders  the  further  trial  of  the  five  defendants  on 
count  1  continued  to  11  A.M.  May  10,  1943,  and 
the  jury  and  alternate  juror  are  excused  and  retire 
from  the  courtroom. 

In  the  absence  of  the  jury,  the  Court  and  counsel 
discuss  the  time  to  be  allowed  for  arguments  to  the 
jury,  and  at  2:10  P.M.  court  adjourns.  [68] 


At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1943,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Monday  the  10th  day  of  May  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-three. 

Present:  The    Honorable:  Ben    Harrison,    District 
Judge. 

[Title  of  Cause.] 

No.  ir),811-BH— Crim. 

This  cause  coming  on  for  further  jury  trial  of  the 
defendants  Mac  R.  Brown,  Benjamin  Rose,  Phil 
Taplin,  Louis  Vitagliano,  and  Sam  Weinstein;  Mau- 
rice Norcop  Esq.,  Asst.  United  States  Attorney, 
appearing  as  counsel  for  the  Government;  I>enj.  J. 
Goodman,  Esq.,  appearing  as  counsel  foi-  the  de- 
fendant Rose:  Robert  J.  Sullivan,  Esci.,  ap[)eariiig 
as  couAsel  for  defendants  Brown,  Taplin,  and  Wein- 


48  Benjamin  Rose  ayid  Louis  Vitagliano 

stein;  l^aiil  Augelillo,  Esq.,  appearing  as  counsel  fur 
tlie  defendant  Vitagliano;  A.  H.  Baruion,  Tonrt 
Rej)ortei%  being  ])resent  and  reporting  the  j)i*()cee(l- 
ings;  the  said  named  defendants  being  present  in 
eourt  on  Ixnid ;  tlic  Jury  and  alternate  juior  aic 
present,  and  counsel  to  stipulate;  the  Court  makes 
a  statement  to  the  juiy  as  to  its  order  T'c(|ui]-inL;-  the 
Government  to  elect  and  that  the  Government  has 
elected  to  stand  on  count  1 ;  it  is  ordered  that  counsel 
for  the  Government  ])r()ceed  v/itli  his  ju-gument  to 
the  jury. 

At  11:04  A.M.  Attorney  Norcoj)  argues  to  tlie 
jury  on  behalf  of  the  Government. 

At  12  o'clock  noon  the  Court  reminds  the  jurors 
of  the  admonition  heretofore  given,  and  recesses  to 
1  P.M.  today. 

Court  reconvenes  at  1  P.M.;  all  present  as  before: 
the  five  defendants  on  trial  and  the  jury  and  alter- 
nate juror  are  present,  and  all  counsel  so  sti])ulate; 
it  is  ordered  that  counsel  proceed  v;ith  argunu^nt 
to  the  jury. 

Attorney  dioodman  argues  to  the  jury  on  behalf  of 
defendant  Rose. 

At  2  P.M.  Attorney  Angelillo  argues  to  the  juiy 
on  behalf  of  defendant  Vitagliano. 

At  2:31  P.M.  Attorney  Sullivan  argues  to  th(» 
jury  on  bfOialf  of  defendants  Prown.  Tajilin,  and 
WeinsteiiK  [(if)] 

At  2:57  P.M.  court  recesses  and  reconvenes  at 
3:10  P.M.:  all  present  as  before;  the  five  defendants 
on  trial  and  the  juiy  and  alternate  juror  are  ])resent, 


vs.  United  States  of  America  49 

and  all  counsel  so  stipulate;  it  is  orcleied  tliat  trial 
proceed. 

Attorney  Norcop  argues  to  the  jury  on  beiialf  of 
the  Government  in  closing. 

At  3:34  P.M.  the  Court  instructs  the  jury  and 
alternate  juror  on  the  law  of  the  case.  There  are 
no  objections  to  the  Court's  instructions  as  given. 

At  3:50  P.M.  bailiffs  Saunders  and  Ward,  pur- 
suant to  the  Court's  order,  are  sworn  as  officers  to 
care  for  the  jury.  The  alternate  juror  is  discharged 
and  excused  until  further  notice  to  report,  and  at 
3:53  P.M.  blank  form  of  verdict  and  indictment,  and 
paper  exhibits,  are  given  to  the  jury  and  the  jury 
retires  to  the  jury  room  to  deliberate  upon  its  ver- 
dict, in  charge  of  said  officers  so  sworn. 

At  4:50  P.M.,  pursuant  to  the  Court's  order. 
Prank  J.  Turner,  bailiff,  is  sworn  as  an  officer  to 
care  for  the  jury. 

At  5:03  P.M.  the  jury  returns  into  court;  all  pres- 
ent as  before;  the  five  defendants  are  present  with 
their  respective  counsel;  the  jury  is  present,  and 
counsel  so  stipulate.  The  Court  inquires  of  the  jury 
if  it  has  agreed  upon  a  verdict,  and  the  jury  through 
their  foreman  states  that  it  has,  and  pursuant;  to  the 
Court's  order  the  verdict  is  presented  and  read  by 
the  Clerk,  and  upon  motion  of  defendants'  counsel 
th(^  jury  is  polled,  each  juror  being  asked  if  the 
verdict  as  j)resented  and  read  by  the  clerk  is  his 
verdict,  and  each  juror  answers  **yes";  and  there- 
upon, the  Court  orders  the  verdict  filed  and  entered 
herein,  being  as  follows:  [70] 

[Verdict  set  out  in  full  at  page  lii>  of  this  printed 
transcript.] 
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The  Court  orders  the  jury  discharged  and  excused 
from  further  service  in  this  Court  until  notified. 

The  Couit  makes  a  statement,  and  orders  this 
cause  as  to  eac^li  of  the  five  defendants  referred  to 
tlie  Probation  Otficei*  lor  pre-sentence  investigation 
and  report,  and  liearing  on  said  reports  and  time  of 
sentence  of  eacli  of  the  five  defendants  on  count  1 
is  contiimed  to  Monday,  May  24,  1943,  at  9::]() 
A.M.,  and  th(^  defendants  ai-e  permitted  to  remain 
at  liberty  on  theii'  bonds  now  on  file  in  cause  No. 
15,659— Crim.,  U.  S.  vs.  Brown,  et  al.  [71] 


[Title  of  District  Court  and  Cause.] 

STIPUl.ATION  RE  EXHIBITS 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  Plaintiff  and  Appellee  and  counsel  for  Defend- 
ant and  Appellant,  Benjamin  Rose,  that  res]>ectin^' 
the  exhibits  mentioned  in  the  pro])osed  Bill  of  Ex- 
ce|)tions  to  be  filed  herein,  an  order  may  be  entei-ed 
by  this  court  certifying  all  of  the  original  c^xliibits 
mentioned  in  said  Bill  of  Exce])tions  which  arc  not 
ref)roduced  therein  as  a  part  thereof,  to  the  United 
States  Circuit  (^oui*t  of  Appeals  for  the  Ninth 
Judicial  Circuit. 
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Dated:  June  W,  1943. 

CHARLES  H.  CARR 

United  States  Attorney 
By  TVIAURICE  NORCOP 

Attorney  for  Plaintiff. 
Assistant  United  States  Atty. 
BENJAMIN  J.  GOODMAN 

Attorney   for   Defendant   and 
Appellant,  Benjamin  Rose. 

[Endorsed]:     Piled  June  16,  1943.  [72] 


[Title  of  District  Court  and  Cause.] 

ORDER  RE  EXHIBITS  IN  BILL  OF 
EXCEPTIONS 

Pursuant  to  stipulation  heretofore  entered  into 
between  counsel  for  Plaintiff  and  Appellee  and 
counsel  for  the  Defendant  and  Appellant,  Benjamin 
Rose,  that  respecting  the  exhibits  in  the  proposed 
Bill  of  Exceptions  to  be  filed  herein. 

It  Is  Ordered,  that  the  Clerk  of  this  coui-t  be,  and 
hereby  is,  directed  to  certify  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Judicial 
Circuit,  all  such  original  exhibits  herein  which  are 
not  incorporated  in  said  Bill  of  Exceptions  as  a 
part  thereof. 

Dated  this  16  day  of  June,  1943. 
BEN  HARRISON 

Judge    of   the    United    States 
Circuit  Court. 

[Endorsed] :     Filed  June  16,  1943.  [73] 
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[Title  of  Distriet  Coint  and  Cause.] 

8TLIH:LA^1MOx\    KXTKXDiXCi   TIME  TO 
SET^rLE  BILL  OF  EXCEPTIONS 

It  Is  Hereby  Stipulated  by  and  between  the 
United  States  of  Aineriea,  Plaintiff  and  Ap])ellee, 
in  the  above  entitled  eause  acting  through  its  counsel 
of  record,  and  Benjamin  Kose,  Defendant  and  A])- 
pellant  in  the  above  entitled  action,  and  his  counsel, 

Eirst:  That  the  time  within  which  the  Bill  of 
Exceptions  in  the  above  entitled  action,  on  behalf  of 
the  Appellant,  be  settled,  is  extended  to  and  includ- 
ing the  10th  day  of  August,  1943. 

Second:  That  Defendant  and  Appellant  will  file 
his  Assignment  of  Errors  and  ])roposed  Bill  of  Ex- 
ceptions on  or  before  the  16th  day  of  July,  194l>. 

Third:  That  the  Plaintiff  and  Appellee  file  its 
proposed  amendments,  if  any,  to  said  Bill  of  Kx- 
ce])tions,  on  or  b(d"or(»  t\w  1  day  of  Auli,.,  YJ4',]. 

Dated:  June   Hi   194P,. 

CHARLES  H.  CARR, 

United  States  Attorney 
By  'MAURICE  NORCOP 

Assistant  United  States  Atty. 
Attorn(\v   for   Plaintiff. 
BENJAMIN  J.  COODMAN 

Attorney    for    Defendant    and 
Apj)ellant,  l)enjannn  Rose, 

[Endorsed]:     Filed  June  16,  194:].  [74] 
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ORDER  EXTENDING  TIME  WITHIN  WHICH 
TO  SETTLE  BILL  OF  EXCEPTIONS  AND 
PILE  ASSIGNMENT  OP  ERRORS 

Upon  reading  and  filing  the  stipulation  of  counsel 
for  Plaintiff  and  Appellee,  and  counsel  for  Defend- 
ant and  Appellant,  Benjamin  Rose;  and  it  is  also 
otherwise  appearing  to  the  court  that  there  is  good 
cause  therefor. 

It  Is  Hereby  Ordered,  that  the  time  within  which 
the  Bill  of  Exceptions  in  the  above  entitled  action  on 
behalf  of  the  Appellant  be  settled  is  extended  to  and 
including  the  10  day  of  August  1943 ; 

It  is  Purther  Ordered,  that  the  Defendant  and 
Appellant  will  file  his  Assignment  of  Errors  and 
proposed  Bill  of  Exceptions  on  or  before  the  16 
day  of  July  1943;  and 

It  Is  Purther  Ordered  that  the  Plaintiff  and  Ap- 
pellee file  its  proposed  amendments,  if  any,  to  said 
Bill  of  Exceptions  on  or  before  the  1  day  of  Aug. 
1943. 

Dated :  June  16  1943. 

BEN  HARRISON 

United  States  District  Judge. 

[Endorsed] :     Piled  June  16,  1943.  [75] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  TO  EXTEND  TIME  TO 
SETTLE  BILL  OP  EXCEPTIONS 

It    Is    Hereby    Stipulated    by    and    between    tlie 
rnited   States   of  America,   plaintiff  and   appellee 
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in  the  ab()ve-ontitl(vl  cause,  actini;-  t]irou<2:h  its  coun- 
sel of  record,  and  Louis  Vitaij^liano,  defendaiU  and 
a})f)ellant,  tliroui;}!  liis  counsel,  MoitIs  Laviiie: 

First:  'r\nx\  tlie  time  within  which  the  Bill  of 
Exceptions  in  the  above-entitled  action,  on  behalf  of 
the  appellant,  may  be  settled,  is  extended  to  and 
including:  the  lOth  day  of  August,  194:]. 

Second:  That  defendant  and  a])|)ellant  will  file 
his  assignment  of  errors  and  proposed  bill  of  exce])- 
tions  on  or  before  the  l()th  day  of  July,  194)]. 

Third:  That  the  jdaintiflf  and  ai)pellee  will  file 
its  proposed  amendments,  if  any,  to  said  bill  of  ex- 
ceptions, on  or  befoi'e  the  1st  day  of  August,  194o. 

Dated :  June  l(^  1943. 

CHARLES  H.  CARK, 

United  States  Attorney 
By  'MAURICE  NORCOP 

Attorney     for     Plaintiff     and 
A])pellee 
iMORRlS  LAVINE 

Attorney    for    Defendant    and 
Appellant  Louis  Vitagliano 

[Endorsed]:     Filed  June  17,  194?,.  [7(;] 


[Title  of  District  Court  and  Cause.] 

ORDFU  EXTP]M)1\(}  TIME  WITHIN  WHICH 
TO  SETTLK  BILL  OF  KX(^KPTIONS  AND 
KILE  ASSIONMKNT  OF  KK^RORS 

Upon  i-eadini;  and  tilini;-  the  stipulation  of  counsel 
for  plaintiff  and  appellee,  and  counsi'l  for  dcd'endant 
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and  appellant  Louis  Vitagliano,  and  it  also  other- 
wise api)eaTiii.u-  to  the  court  that  there  is  i2^ood  eause 
therefor, 

It  Is  Hereb.v  Ordered  that  the  time  within  which 
the  bill  of  exceptions  in  the  above-entitled  action  on 
behalf  of  the  appellant  be  settled  is  extended  to  and 
including  the  10th  day  of  August,  1943;  and 

It  Is  Further  Ordered  that  the  defendant  and 
appellant  file  his  assignment  of  errors  and  proposed 
bill  of  exceptions  on  or  before  the  16th  day  of 
July,  1943 ;  and 

It  Is  Further  Ordered  that  the  plaintiff  and 
appellee  file  its  proposed  amendments,  if  any,  to  said 
bill  of  exceptions  on  or  before  the  1st  day  of 
August,  1943. 

BEN  HARRISON 

United  States  District  Judge 

[Endorsed] :     Piled  June  17,  1943.  [77] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  RE  EXHIBITS 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  plaintiff  and  appellee  and  counsel  for  defendant 
and  appellant,  Louis  Vitagliano,  that  respecting  the 
exhibits  mentioned  in  the  i)roposed  bill  of  exceptions 
to  be  filed  herein,  an  order  may  be  entered  by  this 
court  certifying  all  of  the  original  exhibits  men- 
tioned in  said  bill  of  exceptions  which  iuv  not  re- 
produced tliei-ein  as  a  {)art  thereof,  to  th(^  United 
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States    Circuit    Court    oi*    Appeals,    for    tlie    Ninth 
Judicial  Circuit. 

Dated:  June  Iti,   194;]. 

CHARLES  11.  CAKK, 

United  States  Attoi'uey 
Bv    MAURICE  NORCOP 

Attorneys  for  Plaintiff 
MORRIS  LAVINE 

Attorney  for  Defendant  Louis 
Vitagliano 

[Endoi-sed]:     Filed  June  IT,  1943.  [78] 


[Title  of  District  Court  and  Cause.] 

ORDER  RE   EXHIBITS   IN   BILL  OF 
EXCEPTIONS 

Pursuant  to  a  stij)ulati()n  heretofore  entered  into 
between  counsel  for  plaintiff  and  appellee  and  coun- 
sel for  the  defendant  and  appellant,  Louis  Vitai^li- 
ano,  that  res{)ecting  the  exhibits  in  the  proposed  bill 
of  exceptions  to  be  filed  herein. 

It  Ls  Ordered  that  the  clcM-k  of  this  court  be,  and 
he  heT'(^by  is,  directed  to  certifx'  to  the  UnittMl  States 
Circuit  Court  of  Apj)eals,  for  the  Ninth  Circuit,  all 
such  ori.c^inal  exhibits  heivin  whicli  are  not  incor- 
porated in  said  bill  of  (\xceptions  as  a  part  thereof. 
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Dated:  June  17,  1943. 

BEN  HARRISON 

Judge   of   the   United    States 
District  Court 

[Endorsed]  :     Piled  June  17,  1943.  [79] 


[Title  of  District  Court  and  Cause.] 

PRAECIPE 

To  the  Clerk  of  the  District  Court  of  the  United 
States,  Southern  District  of  California,  Central 
Division : 

You  will  please  prepare  the  following  record  in 
the  above-entitled  cause  for  the  Ninth  Circuit  Court 
of  Appeals  : 

1.  Indictment; 

2.  Demurrer  of  Benjamin  Rose  to  Indictment ; 

3.  Demurrer  of  Louis  Vitagliano  to  Indictment ; 

4.  Demand  for  Bill  of  Particulars  by  Benjamin 
Rose; 

5.  Demand  for  Bill  of  Particulars  by  Louis 
Vitagliano; 

6.  Notice  of  Motion  for  Demand  for  Bill  of  Par- 
ticulars by  Benjamin  Rose; 

7.  Notice  of  Motion  for  Demand  for  Bill  of 
Particulars  by  Louis  Vitagliano; 

7a.     All  clerk's  minutes  of  proceedings; 

8.  Minutes  and  Rulings  on  Hearing  of  Demurrer 
and  Demand  for  Bill  of  Particulars  by  Benjamin 
Rose  and  Louis  Vitagliano; 


58  Benjamin  Rose  and  Louis  Vitagliano 

9.      Verdicts; 

U).  Jud<;*inonts  and  Commitnients  of  Benjamin 
Jiose  and  Louis  Vitagliano; 

11.  Motions  in  Arrest  of  Judi^ment  of  Benjamin 
Rose  and  Louis  Vitagliano;  [80] 

12.  Minutes  and  Rulings  on  Motions  of  Arrest 
of  Judgments  of  Benjamin  Rose  and  Louis  Vita- 
gliano; 

V,\.  N'otiees  of  xVppeal  of  Benjamin  Rose  and 
Louis  Vitagliano; 

14.  Stipulation  and  Oi'der  Consolidating  Ap- 
peals of  Benjamin  Rose  and  Louis  Vitagliano; 

If).     P>ill     of     Exceptions     and     Assignment     of 
Errors; 
16.  ;  This  Praecipe. 

MORRIS  LAVINE 

Attorney  for  Appellants 

Received  (u)py  of  the  within  Praecipe  this  ITtli 
day  of  December,  1948. 

CHARLES  H.  CARR 

United  States  Attorney 

Bv     'MARY  WENTWORTH 

I 

[EndorscHl]:     Filed  Dec.  17,  1948.  [81] 


[Title  Or  District  Court  and  Cause.] 

CERTIFICATE   OF    (  LERK    TO 
SUPPLEMENTAL  TRANSCRlPf 

1,  Fdnuind   L.  Smith,  V\vvk  of  tlie  District  (  ourt 
of  the  United  States   I'oi"  the  Southern  District  of 
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(California,  do  hereby  certify  that  the  foregoing 
])ages  Tumibered  from  49  to  82  inclusive  contain 
full,  true  and  correct  copies  of:  Notice  of  Motion 
of  Benjamin  Rose  and  Demand  for  Bill  of  Par- 
ticulars; Notice  of  Motion  of  Louis  Vitagliano  et  al 
for  Demand  for  Bill  of  Particulars;  Minute  Orders 
Entered  May  4,  1943,  May  5,  1943,  May  6,  1943, 
May  7,  1943  and  May  10,  1943  respectively;  Stipula- 
tion re  Exhibits;  Order  re  Exhibits  in  Bill  of  Ex- 
ceptions; Stipulation  Extending  Time  for  defend- 
ant Benjamin  Rose  to  Settle  Bill  of  Exceptions; 
Order  Extending  Time  within  which  defendant  Pen- 
jamin  Rose  may  Settle  Bill  of  Exceptions  and  File 
Assignment  of  Errors ;  Stipulation  Extending  Time 
for  defendant  Louis  Vitagliano  to  Settle  Bill  of 
Exceptions;  Order  Extending  Time  within  which 
defendant  Louis  Vitagliano  may  Settle  Bill  of  Ex- 
ceptions and  File  Assignment  of  Errors;  Stipula- 
tion re  Exhibits;  Order  re  Exhibits  in  Bill  of  Ex- 
ceptions; and  Praecipe  which,  together  with  Origi- 
nal Bill  of  Exceptions,  Original  Assignments  of 
Error,  Original  Exhibits  and  the  Trans.cript  of 
Record  heretofore  certified  on  May  27,  1943.  consti- 
tute the  record  on  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  I 
further  certify  that  my  fees  for  preparing,  cprnpar- 
ing,  correcting  and  certifying  the  foregoing  Sup- 
])lemental  Record  amount  to  $14.30  which  su.iy)  has 
been  paid  to  me  by  Appellants. 
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Witness  my  hand  and  the  seal   of  said   District 
Court  this  5  day  of  April,  1944. 

[Seal]  EDMUND  L.  SMITH,  Clerk 

V>y  THEODORE  HOCKE 
Deputy  Clerk. 


In  the  United  States  Circuit  Court  of  Appeals 
foi'  the  Ninth  Circuit 

No.  10445 

BENJAMIN  ROSE  and  LOUIS  VITAGLIANO, 

Appellants, 
vs. 

UNITED  STA^J^ES  OP  AMERICA, 

Appellee. 

AFFIDAVIT  FOR  ENLARGEMENT  OF  TIME 
TO  LODOE  DILL  OF  EXCEPTIONS,  ETC. 

State  of  California 
County  of  Los  Angeles — ss. 

xMoiTJs  Lavine,  beini^:  fi^'^^t  duly  sworn  de])oses  and 
says : 

That  he  is  the  atto]'n(\v  for  the  appellants  in  the 
above  entitled  case;  that  the  time  within  which  to 
iod^e  the  i)ropos(Mi  bill  of  (^\cei)tions  has  been  fixed 
for  July  Hi,  1J)I:J,  by  the  United  St^ites  District 
Judi^c^  I5en  Hai'rison,  and  the  time  within  which 
a|)pellee  may  tile  amendments  thereto  has  been  set 
for  Ant^nst   10,  1<)4:;. 
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That  affiant  has  had  two  stenographers  working 
on  the  pro])osed  bill  of  exceptions;  that  the  Chief 
Justice  of  tlie  Supreme  Court  of  California  asked 
affiant  to  come  to  San  Francisco  on  the  death  i)eii- 
alty  case  of  People  v.  William  Leva  Hough,  in  which 
that  court  vacated  the  submission  and  set  the  case 
for  argument  in  San  Francisco  on  July  6,  1943,  and 
that  owing  to  transportation  problems  affiant  did  not 
return  to  Los  Angeles  until  July  9,  1913 ; 

That  affiant  also  filed  a  motion  for  a  remand  of  tlie 
case  of  Zap  v.  United  States  in  the  Ninth  Circuit 
Court  of  Appeals,  to  wdiich  a  response  has  been 
filed,  requiring  corrections  and  additions  to  said 
motion  to  be  presented  to  the  Ninth  Circuit  Court 
of  Appeals. 

That  upon  his  return  to  Los  Angeles  affiant  was 
engaged  in  the  preparation  for  trial  of  the  case  of 
People  V.  De  Vernaza,  set  for  July  12th  in  Division 
5  of  the  Municipal  Court  of  the  City  of  Los  Angeles. 

Wherefore,  affiant  prays  that  this  Honorable 
Court  enlarge  the  time  within  which  appellants  may 
lodge  their  })roposed  bill  of  exceptions  to  September 
2,  1943;  that  the  time  within  wliich  appellee  may  file 
its  proposed  amendments  thereto  be  enlarged  to 
September  17,  1943;  that  the  time  within  w^hich  the 
pro])osed  bill  of  exceptions  may  be  approved  and 
settled  by  the  court  be  fixed  as  September  30,  1943; 
and  that  the  time  within  which  the  assigrmients  of 
error  may  be  filed  be  fixed  as  September  30,  1943. 

Dated:     July  13,  1943. 

MORRIS  LAVINE 
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Subsci'ilx'd  and  sworn  to  ]-)ofoTo  me  tliis  ^'Mh  day 
(»r  July,  IfM:]. 

ZOA  L.  ZACCllK 

Notary  Public  in  and  for  said 
County  and  State 

I\eeeiv(Ml  copy  oi'  within  this  f)th  day  Aui^ust  and 
of  doinini   1943. 

CHARLES  H.  CARR 
By   MISS  ALLEN 
(J.  ROGUS) 

[Endorsed]:     Filed  Aug.  9,  1943. 


[Titlc^  of  Cii'cuit  Coui't  of  Appeals  and  Cause.] 

ORDER  ENLARGING  TIME  TO  LODGE  BILL 
OF  EXCEPTIONS 

U[)on  reading  the  affidavit  of  Morris  Lavine,  and 
good  cause  appearing  therefor. 

It  Is  Hereby  Ordered  that  the  time  within  which 
the  appellants'  pro])osed  bill  of  exceptions  may  be 
lodged  in  the  United  States  District  Coui't,  South- 
cT'Ti  Distiict  of  California,  Central  Division,  be  en- 
larged to  September  2,  1943,  tlie  date  within  whicli 
appe]l(M>  may  fil(»  its  proposed  amendments  thereto 
hr  enlai'ged  to  SeptcMuber  17,  1943,  and  the  dat(^  the 
bill  (>r  (>x('('f)ti()]is  may  be  approved  and  scuttled  by 
ihv  cnuvi  be  fixed  as  Sey)tember  30,  1943;  and  tliat 
tlie  time  witliiii  th(»  i)ro])osed  assigmiieiits  of  eri'ors 
may  be  filed  be  fixed  as  September  30,  1943. 
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Dated:  July  13,  1943. 

(Signed)  ALBERT  LEE  STEPHENS 

Judge 

Received  copy  within  this  9th  day  of  August  and 
of  domini  1943. 

CHARLES  H.  CARR, 
JANICE    ROGUS 

[Endorsed]:     Piled  Aug.  9,  1943. 


At  a  stated  term,  to  wit :  The  October  Term  1942, 
of  the  L^nited  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  held  in  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Prancisco,  in  the 
State  of  California,  on  Monday  the  thirtieth  day 
of  August  in  the  year  of  our  Lord  one  thousand 
nine   hundred   and   forty-three. 

Present : 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 
Presiding, 

Honorable  William  Denman,  Circuit  Judge, 
Honorable  William  H.   Healy,  Circuit  Judge. 

[Title  of  Cause.] 

No.    10445 

ORDER  EXTENDING  TIME  TO  PILE  AS- 
SIGNMENTS OP  ERROR  AND  TO  SET- 
TLE AND  PILE  RILL  OP  EXCEPTIONS 

Upon  consideration  of  tlie  motion  of  a])pellants, 
and   affidavit   of   Mr.    Morris    Lavine,    counsel    for 
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appellants  in  support  thereof,  and  by  direction  of 
the  Court, 

It  Is  Ordered  that  the  time  within  which  ap- 
pellants may  lodge  their  proposed  bill  of  excep- 
tions herein  he,  and  hereby  is  extended  to  and 
including  Octobei*  15,  194:>;  that  ihv  ai)pellee  may 
have  to  and  including  October  25,  1943  within 
which  time  to  propose  any  amendments  thereto, 
and  that  the  bill  of  exceptions  may  be  settled  and 
filed,  and  the  assignments  of  error  filed  on  or  be- 
fore  October   30,    1943. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
at  the  City  of  San  Francisco,  in  the  State  of 
California,   this   30th    day   of   August,    1943. 

[Seal]  PAUL  P.  O'BRIEN, 

Clerk,    U.    S.    Circuit    Court    of   Appeals    for    the 
Ninth  Circuit. 

[Endorsed]:     Filed  Aug.  31,  1943. 


[Titk  of  Circuit  Court  of  Appeal  and  Cause.] 

AFFIDAVIT  FOR  ENLARGEMENT  OF  ^PTMK 
AND  ORDER 

ORDER 

ITpon  I'eading  the  within  affidavit  of  Morris  La- 
vine,  and  good  cause  appearing  therefor. 
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It  Is  Ordered  that  the  time  within  which  to 
lodge  the  proposed  biU  of  exceptions  be  enlarged 
to  and  including  December  1,  1943,  together  with 
assignments  of  errors;  that  the  appellee  have  to 
December  15th  to  propose  amendments  thereto,  and 
that  the  Court  have  to  December  30th  within  which 
to   settle   the   same. 

Dated:    October  14,  1943. 

(s)  CURTIS  D.  WILBUR 

Judge. 
(s)   WILLIAM  DENMAN 
(s)  ALBERT  LEE  STEPHENS 

AFFIDAVIT  FOR  ENLARGEMENT 
OF   TIME 

State  of  California 
County  of  Los  Angeles — ss. 

Morris  Lavine,  being  first  duly  sworn  deposes 
and  says: 

That  the  time  within  which  to  lodge  the  pro- 
posed bill  of  exceptions  in  the  above-entitled  case 
has  been  fixed  for  October  15,  1943  ,and  for  the 
government  to  propose  amendments  thereto  for 
October  25th,  with  five  days  thereafter  for  the 
Court  to  settle  the  same; 

That  affiant  is  engaged  in  a  hearing  on  writ  (-f 
error  coram  nobis  before  the  Honorable  William 
McKay  to  set  aside  the  death  penalty  in  the  case 
of  People  V.  Lyle  Gilbert,  et  al:  tliat  lie  has  also 
been  engaged  in  various  trials  and  hearings  in  otlier 
courts;  that  he  is  preparing  a  very  lengthy  bill 
of  exceptions  in  the  case  of  United  States  v.  Zap 
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oil  appc^al  to  this  court,  due  October  21st,  and  is 
j)reparin^-  several  briefs  both  in  the  District  Court 
of  Aj)peal  and  tlie  Supreme  Court;  that  this  ease 
involves  several  intricate  and  interesting  points  of 
law  concerning  O.P.A.  rules  and  i-egulations ;  that 
stenogi"ai)liic  hel])  is  difficult  to  obtain,  and  affiant 
needs  45  days  additional  time  within  wliicli  to  com- 
plete and  lodge  said  bill  of  exceptions  and  assign- 
ments of  error. 

Wherefore,  affiant  prays  that  this  Honorable 
(Joiirt  enlarge  the  time  within  which  appellant  may 
lodge  the  bill  of  exceptions  in  this  cause  and  as- 
signments of  error  to  and  including  December  1, 
194.'];  that  appellee  may  have  to  December  15th 
to  propose  amendments  thereto,  and  that  the  Court 
may  have  to  December  30th  to  settle  the  same. 
MORRIS  LA  VINE 
Subscribed  and  sworn  to  before  me  this  12th 
day  of  October,  1943. 

ZOA  L.  ZACCHE. 

Notary  Public  in  and  for  said 
Connty  and   Stat(\ 

A  true  copy.     Attest.     Oct.  14,  1943. 
[Seal]  PATTL   P.   O'BRIEN. 

[Endorsed]:      Filed     Oct.     14,     1943.       F\aul     P. 
OT>rien,   dcrk. 

[Knd(»rsc(i]:      Filed   Oct.    14,   1943.      Edmund   L. 
Smith.  Clcik',  b\    frwin   llames.  Deputy  Clerk. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AFFIDAVIT  FOR  ENLARGEMENT  OF    IMME 
AND  ORDER  ENLARGING  TIME 

ORDER  ENLARGING  TIME 

Upon  reading  the  affidavit  of  Morris  Lavine,  and 
good  cause  appearing  therefor, 

It  Is  Ordered  that  the  time  within  which  ap- 
pellants may  lodge  the  proposed  bill  of  exceptions 
and  assignments  of  error  be  enlarged  to  Decem- 
ber 20,  1943;  that  the  appellee  have  to  January 
10  to  propose  amendments  thereto,  and  that  the 
Court  have  to  January  20th  within  which  to  settle 
the  same. 

Dated:     November  27,  1943. 

ALBERT  LEE  STEPHENS, 

Judge. 
CURTIS   D.  WILBUR, 

Senior  United  States  Circuit 
Judge. 
FRANCIS  A.  GARRECHT, 

United  States  Circuit  Judge. 

A  True  Copy.     Attest:  Dec.  3,  1943. 
PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed]:  Filed  Dec.  3,  1943.  Paul  P.  O'Brien, 
Clerk. 


68  Benjamin  Rose  and  Louts  Vifagliano 

AFFIDAVIT  FOR  ENLARGEMENT  OF  TIME 

Stale  of  Califoriiia, 
Cuimty  of  Los  Angeles — ss. 

Morris  Lavine,  being  first  duly  sworn,  deposei 
and  says: 

That  he  is  the  attoi-ney  for  the  above-named  a])- 
pellants;  that  th(»  case  involves  intricate  questions 
of  law  affecting  the  Office  of  Price  Administra- 
tion; that  tlie  case  was  tried  by  other  attorneys 
and  affiant  is  studying  the  record  and  all  of  the 
assignments  made  prior  to  and  during  the  trial  of 
the  case  for  the  purpose  of  getting  up  a  proper 
assignment  of  errors  which  must  be  lodged  with 
the  bill  of  exceptions; 

That  in  order  to  prepare  a  proper  assignment 
of  errors  covering  the  intricate  questions  involved 
affiant   needs   30   days   additional   time. 

Wherefore,  affiant  prays  that  this  Honorable 
Court  extend  the  time  within  which  to  lodge  the 
proposed  bill  of  exceptions  and  assignments  of 
error  in  this  case  to  and  including  December  80, 
1943. 

MORRIS  LAVINE 

Subscribed  and  sworn  to  bef(»re  me  this  27  day 
of  November,   1943. 

ZOA  L.  ZACCIIE, 

Notary    Pu])li('  in  and  for  said   County  and   Stat(\ 

[Endorsed]:  Filed  Dec.  4,  1943.  Edmund  L. 
Smith,  drTk.  by  Jolin  A.  (^hildress,  l)e])iity  Clerk. 


vs.  United  States  of  America  69 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AFFIDAVIT  FOR  ENLAKGEMENT  OP  TIME. 
STIPULATION  AND  ORDER  ENLARG- 
ING TIME 

ORDER  ENLARGING  TIME 

Upon  reading  the  aflSdavit  of  Ernest  A.  Tolin, 
and   good   cause   appearing  therefor, 

It  Is  Ordered  that  the  time  within  which  ap- 
pellee may  lodge  amendments  to  the  proposed  Bill 
of  Exceptions  and  Assignments  of  Error  be  en- 
larged to  February  10,  1944,  and  that  the  Court 
have  to  and  including  February  28,  1944,  within 
which  to  settle  the  same. 

Dated:     January  5th,  1944. 

ALBERT  LEE  STEPHENS, 

United  States  Circuit  Judge. 
CURTIS   D.    WILBUR 

A  True  Copy.     Attest:     Jan.  10,  1944. 
PAUL  P.   O'BRIEN, 
Clerk. 

[Endorsed]:  Filed  Jan.  10,  1944.  Paul  P. 
O'Brien,  Clerk. 
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AFFIDAVIT  FOR  ENLARGEMENT  OF  TIME 

IState  of  California, 
County  of  Los  Angeles — ss. 

Ernest  A.  Tolin,  being  tirst  duly  sworn,  deposes 
and  says: 

That  he  is  the  Assistant  United  States  Attorney 
assigned  to  the  preparation  of  the  above  entitled 
case;  that  at  the  ti'ial  of  the  case  the  Grovernment 
was  represented  by  an  Assistant  United  States  At- 
torney who  is  not  at  this  time  a  member  of  the 
staff  of  the  United  States  Attorney's  office;  that 
there  is  no  one  now  on  the  staff  of  the  United 
States  Attorney's  office  w^ho  participated  at  the 
trial  of  the  cause;  that  a  proposed  Bill  of  Excep- 
tions consisting  of  318  pages  was  received  by  the 
office  of  the  United  States  Attorney  on  December 
18,  1943;  that  the  time  within  which  the  appellee 
may  propose  amendments  has  heretofore  been  fixed 
as  January  10,  1944;  that  the  transcri])t  consists 
of  (>50  pages  and  that  at  least  35  exhibits,  many 
of  them  consisting  of  several  pages,  were  intro- 
duced at  the  trial  of  the  case;  that  in  order  to 
prey)are  proper  proposed  amendments  to  said  Bill 
of  Exceptions  affiant  needs  30  days  additional  time. 

Wherefore,  affiant  prays  that  this  HonoT'able 
Court  extend  the  time  within  which  to  lodge  pro- 
])osed  c'liiK^TKhnents  to  the  Bill  of  Exceptions  in 
this  case  to  and  including  the  10th  day  of  Febru- 
ary, 1944. 

ERNEST   A.   TOLIN 
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Subscribed  and  sworn  to  before  me  this  4  day 
of  January,  1944. 

[Seal]  MARY  M.  DONETTI, 

Notary    Public    in   and    for   the   said    County    and 
State. 

STIPULATION 

It  is  hereby  stipulated  that  appellee  may  have 
to  and  including  the  10th  day  of  February,  1944, 
within  which  to  propose  amendments  to  appellants 
proposed  Bill  of  Exceptions  herein,  and  that  the 
District  Court  have  to  and  including  February  28, 
1944,  to  settle  and  engross  the  same. 

CHARLES  H.  CARR, 

United   States   Attorney. 
By  ERNEST  A.  TOLIN, 

Assistant    United    States    At- 
torney. 
MORRIS  LA  VINE, 

Attorney  for  Appellants. 

[Endorsed]:  Piled  Jan.  11,  1944.  Edmund  L. 
Smith,  Clerk,  by  Irwin  Hames,  Deputy  Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ORDER 

Upon  reading  and  filing  the  stipulation  of  the 
United  States  of  America  and  Benjamin  Rose  and 
Louis  Vitagliano,  by  their  respective  counsel,  and 
the  Court  being  fully  advised  in  the  premises  and 
good  cause  aj)pearing  therefor. 
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It  Is  Hereby  Ordered  that  the  time  within  which 
tlie  District  Court  may  settle  the  bill  of  exceptions 
in  this  cause  is  enlarc^ed  and  (^xtended  to  and  includ- 
ing March  26,  1944,  and  the  time  within  which  the 
District  Court  may  eni^^ross  said  bill  of  exceptions 
as  settled  is  enlarged  and  (\\tended  to  April  5,  1944. 

Dated:     February  25,  1944. 

CURTIS  I).  WILBUR, 
ALBERT  LEE  STEPHENS, 

U.  S.  Circuit  Court  Judges. 

A  True  Copy.     Attest:     Feb.  28,  1944. 
PAUL  P.  O'Brien, 
Clerk. 

[Endorsed]:     Filed    Feb.    28,    1944.     Paul    P. 
O'Brien,  Clerk. 

[Endorsed]:     Filed  March  2,  1944.     Edmund  L. 
Smith,  Clerk,  by  Irwin  Hames,  Deputy  Clerk. 


[Title  of  District  Court  and  Cause.] 

BILL  OF  EXCEPTIONS 

NOTICE  OF  HEARING 

To:     Charles  H.  Carr,  United  States  Attorney: 

Please  Take  Notice  that  the  within  J^ill  of  Exce]v 
tions  of  the  defendants  and  ap])ellants,  Benjamin 
Rose  and  Louis  Vita^liano,  will  be  brought  <m  for 
settlement  Ix^f'orc^  the  Honorable  Ben  Harrison,  Dis- 
tiict   Jud^e,  in   his  court  room,  on  January  14th, 
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1944,  at  the  hour  of  10  A.  M.,  or  as  soon  thereafter 
as  said  matter  can  be  heard. 

Dated :     December  17,  1943. 

MORRIS  LA  VINE, 

Attorney  for  Defendants  and 
Appellants. 

Be  it  remembered  that  the  following  pleadings 
and  documents  were  filed  and  the  following  minutes 
Tnade  and  entered  herein  in  addition  to  those  plead- 
ings and  minutes  which  are  a  part  of  the  Clerk's 
record  on  appeal.  [1*] 


United  States  District  Court,  Southern  District  of 
California,  Central  Division 

No.  15811 
THE  UNITED  STATES  OF  AMERICA 

vs. 
MAC  R.  BROWN,  et  al. 

INDICTMENT 

Viol. :     Title  18,  U.S.C,  Sec.  88 

At  a  stated  term  of  said  court,  begun  and  holden 
at  the  City  of  Los  Angeles,  County  of  Los  Angeles, 
within  and  for  the  Central  Division  of  the  Southern 
District   of  California,   on   the   second   Monday   of 

*Page  numbering  appearing  at   foot  of  page  of  original  Bill  of 
Exceptions. 
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September,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-two: 

The  grand  jurors  for  the  United  States  of  Amer- 
ica, impaneled  and  sworn  in  tlie  Central  Division  of 
the  Southern  District  of  California,  and  inquiring 
for  the  Soutliern  District  of  California,  upon  their 
oaths  j)resent: 

1.  Mac  R.  I>rown,  Josej)!)  Lieb,  Benjamin  Rose, 
L^Iiil  Ivczniclie,  Phil  Taplin,  Louis  Yitagliano,  and 
Sam  Weinstein  are  hereby  indicted  and  made  de- 
fendants herein.  At  all  times  hei'ein  mentioned, 
each  of  said  defendants  has  been  a  resident  of  the 
County  ol*  Los  Angeles,  State  of  California,  within 
the  Central  Division  of  said  District. 

2.  All  of  the  acts  of  the  President  of  the  United 
States  of  America  herein  averred  were  done  by  him 
pursuant  to  power  and  authority  in  him  vested  by 
the  Congress  by  virtue  of  that  Act  of  Congress  ap- 
|)roved  June  28,  1940  (Public  Law  No.  671,  76th 
Congress,  3rd  Session,  as  amended),  entitled  *'An 
[2]  Act  to  Expedite  National  Defense,  and  foi* 
other  l\irposes,"  (54  Stat.  676,  1940)  as  amended 
l)y  an  Act  of  Congress  to  amend  the  same,  a])])roved 
May  :n,  1941,  (Public  Law  No.  89,  77th  Congress, 
Cli.  ir)7,  1st  Session,  H.  R.  4534)  (55  Stat.  23(;, 
1941),  and  as  amended  by  Title  III  of  the  Second 
War  Powers  Act,  1942  (Public  Law  No.  507,  77th 
Congress,  2d  Session,  March  27,  1942). 

3.  At  all  times  herein  mentioned  prior  to  Jan- 
uary 24,  1942,  the  Office  of  Pi'oduction  Management 
was  ail  agency  ol'  the  Tnitcd  States  of  America 
duly  created  by  the  President  and  engaged  in  pro- 
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mulgating  and  administering  priority  and  allocation 
regulations  with  respect  to  materials  required  for 
the  prosecution  of  the  war,  including  rubber  and 
rubber  products. 

4.  The  Office  of  Price  Administration  is  and  was 
at  all  times  hereinafter  mentioned  an  agency  of  the 
United  States  of  America  duly  created  by  the 
President  and  engaged  in  promulgating  and  admin- 
istering regulations  deemed  necessary  for  national 
defense  and  prosecution  of  the  war,  and  since  De- 
cember 27,  1941,  has  been  continuously  engaged  in 
enforcing  and  administering  rubber  tire  and  tube 
rationing  regulations. 

5.  On  December  10,  1941,  said  Office  of  Produc- 
tion Management  made,  issued  and  promulgated  an 
order  entitled  *^  Supplementary  Order  No.  M-15-b," 
prohibiting  the  sale  throughout  the  United  States 
of  America  of  new  rubber  tires  [3]  and  tubes  from 
that  date  until  December  22,  1941,  except  when  sold 
as  part  of  new  or  used  vehicles. 

6.  On  December  19,  1941,  said  Office  of  Produc- 
tion Management  made,  issued  and  promulgated  an 
order  entitled  ''Amendment  No.  1  to  Supplementary 
Order  No.  M-15-b  to  Restrict  the  Use  of  Rubber," 
which  extended  said  prohibition  of  sales  of  new 
rubber  tires  and  tubes  from  December  22,  1941,  to 
January  5,  1942,  and  prohibited  the  sale  of  new 
rubber  tires  and  tubes  as  parts  of  used  vehicles. 

7.  On  December  27,  1941,  said  Office  of  Produc- 
tion Management,  with  the  written  approval  of  the 
President  of  the  United  States  of  America,  made, 
issued  and  promulgated  an  order  entitled  **  Supple- 
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nientary  Order  No.  M-15-e  to  Restrict  Transactions 
in  New  Rubbe]'  Tires,  Casings  and  Tubes/'  which 
established  mbbcM*  tire  and  tube  rationing  regula- 
tions f)!"ohibiting  all  further  sales  and  deliveries  of 
new  rubber  tires  and  tu})es  on  and  after  that  date 
except  in  accordance  with  such  regulations,  and 
which  authorized  the  Office  of  Price  Administration 
to  enforce  and  carry  out  said  regulations  and  to 
adopt,  f)roinulgate  and  enforce  further  regulations 
for  that  ])urpose,  and  provided  that  said  Office  of 
Price  Administration  might  exercise  such  powers 
tlirough  local  tire  rationing  boards  of  its  own  crea- 
tion and  appointment. 

8.  On  December  80.  1941,  said  Office  of  Price 
Administration  regularly  made,  issued  and  promul- 
gated rubber  tire  regulations  effective  on  and  after 
said  December  30,  1941,  [4]  which  prohibited  the 
sale,  lease,  delivery,  trade  and  transfer  throughout 
the  United  States,  of  new  rubber  tires,  casings  and 
tubes  to  consumers  and  other  persons  without  cer- 
tificates from  such  local  tire  rationing  boards. 

9.  On  January  16,  1942,  the  President  of  the 
United  States  made,  issued  and  promulgated  Exec- 
utive OrdcT'  No.  9024,  which  created  the  War  Pro- 
duction Board  as  an  agency  of  the  United  States  of 
America. 

10.  On  January  24,  1942,  the  President  of  the 
United  States  made,  issued  and  [)i()nuilgated  Exec- 
utive Order  No.  9040,  which  transferred  all  powers 
and  duties  of  the  Office^  of  Production  ManagenicMit 
to  the  War  l^roduction   Board. 
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n.  On  January  24,  1942,  the  War  Production 
Board,  with  the  writt-en  approval  of  the  President 
of  tlie  United  States,  made,  issued  and  promulgated 
Directive  No.  1,  which  authorized  the  Office  of  Price 
Administration  to  exercise  the  powers  and  duties 
conferred  upon  the  President  to  ration  materials, 
including  rubber  and  rubber  products. 

12.  On  February  11,  1942,  the  said  Office  of 
Price  Administration  made,  issued  and  duly  pro- 
mulgated '^Tire  Rationing  Regulations  (Revised)" 
effective  February  19,  1942,  and  superceding  Tire 
Rationing  Regulations  theretofore  issued  on  De- 
cember 30,  1941,  which  said  regulations  effective 
February  19,  1942,  prohibited  the  sale,  lease,  loan, 
trade,  shipment,  delivery  or  transfer  of  new  rubber 
tires  and  tubes  or  of  retreaded  or  recapped  rubber 
tires  without  certificates  issued  [5]  by  local  tire 
rationing  boards  and  except  as  otherwise  provided 
in  said  regulations.  Said  regulations  were  issued 
under  Subsection  (a)  of  Section  2  of  Title  III  of 
Pub.  L.  507,  77th  Cong,  approved  March  27,  1942, 
and  commonly  known  as  the  Second  War  Powers 
Act. 

13.  Beginning  on  or  about  December  12,  1941, 
and  continuing  thereafter  up  to  and  including  the 
date  of  the  return  of  this  indictment,  the  defendants 
Mac  R.  Brown,  Joseph  Lieb,  Benjamin  Rose,  Phil 
Rezniche,  Phil  Taplin,  Louis  Vitagliano  and  Sam 
Weinstein,  and  other  persons  whose  names  are  to 
tlie  Chand  Jurors  unknown,  in  the  County  of  Los 
Angeles,  State  of  California,  division  and  district 
aforesaid,  did  unlawfully,  wilfully,  knowingly,  cor- 
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rui)tly,  fraudulently  and  feloniously  engage  in  a 
conspiracy  to  commit  offenses  against  the  United 
States,  that  is  to  say,  to  sell,  trade,  lease,  ship  and 
transfer  new  rubber  tires,  casings,  and  tubes  to  con- 
sumers and  other  persons  in  violation  of  the  statute, 
executive  orders,  regulations  and  directives  herein- 
before referred  to. 

14.     The    defendants    have    committed    and    per-    J 
formed  within  the  County  of  Los  Angeles,  State  of 
California,  the  following  overt  acts  in  furtherance 
of  and  in  oi'dei'  to  effect  the  objects  of  said  con- 
spiracy :  J 

(a)  On  or  about  May  28,  1942,  the  defend- 
ants Phil  Taplin,  Sam  Weinstein  and  Louis 
Vitagliano  caused  to  be  transported  to  and 
stored  in  a  building  at  3100  East  Wabash  Ave- 
nue, Los  Angeles,  California,  ap])roximately 
[6]  three  hundred  (300)  new  rubber  automo- 
bile tires. 

(b)  On  or  about  July  21,  1942,  at  Los  An- 
geles, California,  defendant  Jienjamin  Rose 
f)urchased  and  took  i)ossession  of  approxi- 
mately Forty-eight  (48)  new  rubber  autom()])ilc 
tires  and  approximately  one  hundred  and 
thirty  (130)  new  rubber  tubes  from  one  Mike 
Kreling. 

(c)  That  on  or  about  August  1,  1942,  at 
lios  Angeles,  California,  defciuhmt  r>(*njamiri 
Rose  rented  premises  for  the  storage  of  new 
rubber  automobile  tires  and  tubes  and  falsely 
and  fraudulently  I'epivsented  to  the  agent  of 
th(;  ownci"  of  said  pi'cmises  that  said  premises 
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were  to  be  used  for  the  storage  of  certain  equip- 
ment and  furniture  in  which  he,  said  Benjamin 
Rose,  was  dealing. 

(d)  That  on  or  about  August  2,  1942,  at  On- 
tario, California,  defendants  Benjamin  Rose 
and  Sam  Weinstein  arranged  for  the  purchase 
by  defendant  Benjamin  Rose  from  one  Sam 
Kelher,  doing  business  as  Sammy's  Ontario 
Tire  and  Wheel  Exchange,  of  approximately 
four  hundred  and  ninety-one  (491)  new  rubber 
automobile  and  truck  tires  and  of  approxi- 
mately six  hundred  thirty-eight  (638)  new  rub- 
ber automobile  and  truck  tubes  which  the  de- 
fendant Benjamin  Rose  thereupon  caused  to  be 
transported  from  the  premises  of  said  Sam 
Kelher. 

(e)  That  on  or  about  August  22,  1942,  at 
Pasadena,  California,  defendant  Benjamin 
Rose  purchased  approximately  two  hundred 
twelve  (212)  new  rubber  automobile  [7]  tires 
and  approximately  seven  hundred  ninety-eight 
(798)  new  rubber  tubes  from  one  Rueben 
Slavett  and  thereupon  defendants  Sam  Wein- 
stein and  Louis  Vitagliano  assisted  said  de- 
fendant Benjamin  Rose  in  the  removal  of  said 
tires  and  tubes  from  the  premises  of  said  Rue- 
ben Slavett,  on  which  occasion  defendant  Ben- 
jamin Rose  directed  the  transfer  man  trans- 
])()rting  said  tires  and  tubes  for  liim  to  describe 
them  as  ''auto  accessories"  on  his  statement  of 
services  rendered. 
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({*)  On  or  alxnit  Sej)teiiil)e]'  9,  1942,  at  l.os 
xYugeles,  California,  det'endant  Mac  R.  Brown 
purchased  and  obtained  possession  of  approxi- 
mately thirty-eight  (38)  new  rubber  autonio- 
biU'  tires  from  one  Sam  Parsner  and  said  tires 
were  thereui)on  transported  away  from  the 
premises  of  said  Sam  Parsner  in  a  truck  ob- 
tained for  said  ])ur])ose  hy  (h^fendant  l.ouis 
Vitagliano. 

(g)  Tliat  on  or  about  September  17,  1942, 
at  IjOs  Angeles,  California,  d^^'fendajit  benja- 
min Rose  falsely  represented  to  an  Investigator 
of  the  Office  of  Price  Administration  that  he 
had  sold  the  new  rubber  automobile  tires  there- 
tofore purchased  from  Mike  Kreling  to  (loldcn 
Lul)ricants,  Inc.,  a  corporation. 

(h)  That  on  or  about  September  29,  1942. 
in  the  night-time,  at  Los  Angeles,  Califoi'nia, 
defendant  Benjamin  Rose  caused  a  munber  of 
new  rubber  automobile  tires  to  be  moved  from 
Wabash  and  Thornton  Streets,  Los  [8]  Angeles, 
California,  to  a  place  of  storage  near  Bronson 
Street  and  Sunset  Boulevard,  Los  Angeles, 
(/alifoi'nia,  and  caused  a  number  of  new  rub- 
ber automobile  tires  to  l)e  moved  on  said  date 
from  said  Wabash  and  Tliornton  StriH'ts  to  a 
place  of  storage  near  3300  WVst  Washinuton 
Uoulevai'd,  Ix)s  Angeles,  California,  aiid  di- 
rected the  transfer  man  handling  the  traiis- 
[)ortation  of  said  tires  to  describe  said  tires  on 
his  slateiMcnt  of  s<.M"vices  I'endered  as  ''auto 
accessories*'. 
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(i)  ^Fhat  on  or  about  October  1,  1942,-  at 
about  midniglit,  at  Los  Angeles,  California,  de- 
fendant Benjamin  Rose  removed  a  number  of 
new  rubber  automobile  tires  from  a  place  of 
storage  near  3300  West  Washington  Boulevard, 
Los  Angeles,  California,  to  a  place  or  places 
unknown. 

(j)  That  on  or  about  September  24,  1942, 
at  Los  Angeles,  California,  the  defendant  Ben- 
jamin Rose  called  upon  Leo  Doyle  and  Walter 
Welman  and  offered  to  sell  them  approximately 
three  hundred  (300)  new  automobile  rubber 
tires  and  approximately  one  thousand  (1000) 
new  rubber  tire  tubes. 

Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America.  [9] 

COUNT  TWO 

And  the  Grand  Jurors,  inquiring  as  aforesaid, 
upon  their  oaths  aforesaid,  do  hereby  reallege  and 
incorporate  as  if  here  set  forth  in  full  all  of  the 
allegations  contained  in  paragraphs  1  to  12  of 
Count  One  of  this  Indictment  and  in  paragraph  14 
of  Count  One  of  this  Indictment. 

15.  Beginning  on  or  about  December  12,  1941, 
and  continuously  thereafter  up  to  and  including 
the  date  of  the  return  of  this  Indictment,  the  de- 
fendants in  the  County  of  Los  Angeles,  State  of 
California,  division  and  district  aforesaid,  did  un- 
lawfully, wilfully,  knowingly,  corruptly,  feloniously 
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and  rraudulently  conspire  together  and  with  other 
persons  whose  names  are  to  the  Grand  Jurors  un- 
known to  defraud  the  United  States  of  America  by 
impairing,  defeating  and  obstructing  the  proper 
and  lawful  functions  of  an  agency  of  the  United 
States  of  America,  to-wit:  the  Office  of  Pric^  Ad- 
ministration in  the  protection  and  preservation  of 
a  vital  material,  to-wit:  ru})ber,  and  more  particu- 
larly, ruh[)er  automobile  tires  essential  to  the  suc- 
oessi'ul  i)rosecution  of  the  war  and  the  maintenance 
of  the  national  defense  of  the  United  States  and 
the  public  safety  by  means  of  selling,  trading,  leas- 
ing, shipping  and  transferring  new  rubber  automo- 
bile tires,  casings,  and  tul)es  to  consumers  and  other 
persons  without  rationing  certificates,  and  attem])t- 
ing  to  sell,  trade,  lease,  ship  and  transfer  new  rub- 
ber automobile  tires,  casings  and  tubes  to  consum- 
ers and  other  persons  without  rationing  certiticates, 
in  violation  [10]  of  the  statutes,  executive  order, 
regulations,  and  directives  hereinbefore  referred  to. 
Contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America. 

LEO  V.  SILVERSTP]IN, 

United  States  Attorney.  [11] 

Rail,  $7500— Brow^n 

4000— Rose  &  Weinstein 

2500— Taplin,  Vitagliano  &  lU-zniche 

10(H)— Licb 

[Endoised]:      Filed  Jan.   L>7,    VM\\.   [12] 
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In  the  United  States  District  Court,  Southern  Dis- 
trict of  California,  Central  Division 

No.  15811 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

MAC  R.  BROWN,  JOSEPH  LIEB,  BENJAMIN 
ROSE,  PHIL  REZNICHE,  PHIL  TAPLIN, 
LOUIS  VITAGLIANO  and  SAM  WEIN- 
STEIN, 

Defendants. 

NOTICE  OF  MOTION  FOR  DEMAND  FOR 
BILL  OF  PARTICULARS 

To  the  Plaintiff  Above  Named  and  to  Leo  V.  Silver- 
stein,  Esq.,  United  States  Attorney: 

You,  and  Each  of  You,  Will  Please  Take  Notice, 
that  the  defendant,  Benjamin  Rose,  by  his  counsel 
and  for  himself,  will  on  March  1,  1943,  at  the  hour 
of  10:00  o'clock  A.  M.  or  as  soon  thereafter  as  the 
matter  can  be  heard  in  the  courtroom  of  Honorable 
Leon  R.  Yankwich,  in  Courtroom  No.  5,  demand  a 
bill  of  particulars  from  the  plaintiff,  in  accordance 
with  the  Demand  for  Bill  of  Particulars  filed  and 
served  herewith. 

Said  motion  will  be  based  upon  all  the  records 
arid  files  in  the  above  entitled  action,  the  Demand 
foi-  IMll  of  Particulars  served  and  filed  herewith, 
and  the  Memorandum  of  Points  and  Authorities 
served  and  filed  with  the  Demurrer. 
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Dated:     February  16th,  1943. 
Yours,  etc. 

BENJAMIN  J.  GOODMAN, 

Attorney  for  Defendant,  Ben- 
jamin  Rose. 

Office  &  l\  O.  Address,  810  VVm.  Fox  Building,  Los 
Angeles,  California,  TR.  8101. 

To:     Leo W  Silverstein,  Esq., 

United  States  Attorney.  [13] 


[Title  of  District  Court  and  Cause.] 

DEMAND  FOR  BILL  OF  PARTICULARS, 
BY  DEFENDANT,  BENJAMIN  ROSE 

Comes  now  the  defandant,  Benjamin  Rose,  by  his 
couiiijel  and  for  himself  alone,  moves  the  Honorable 
Court  above  named  that  the  United  States  of  Amer- 
ica be  required  to  furnish  to  said  defendant,  a  Bill 
(>}'  Particulars  informing  him  concerning  the  allega- 
tions of  the  Indictment  in  said  cause,  U])()n  the  fol- 
lowing subjects,  to  wit : 

COUNT  ONE 

1.  What  |)articular  provisions  of  the  regulations 
referred  to  in  tlie  lndi(*tment,  did  the  defendant 
conspire  to  violate? 

2.  1'he  statute  defining  offenses  against  the 
United  States  did  the  defendant  cons])ire  to  violate? 

r5.     In  may  way  does  conspiring  to  vioLate  any  of 
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the  provisions  of  any  of  the  regulations  referred 
to  in  the  indictment  constitute  an  offense?  [14] 

COUNT  TWO 

1.  What  function  of  the  government  of  the 
United  States  did  the  defendant  conspire  to  de- 
fraud'? 

2.  What  means  did  the  defendant  conspire  to 
use  to  overreach  any  government  officer  or  agent  1 

3.  What  tricks,  chicane,  deception  or  fraud  did 
the  defendant  conspire  to  practice  upon  any  gov- 
ernment representative  or  government  officer  con- 
nected with  the  matter  charged  in  the  indictment? 

4.  In  what  way  does  the  conspiracy  to  sell  new 
tires  and  tubes,  not  the  property  of  the  United 
States,  tend  to  defraud  the  United  States,  within 
the  meaning  of  the  U.S.C.A.  Title  18,  Section  80? 

Said  demand  will  be  based  upon  the  face  of  the 
Indictment  and  other  pleadings,  records  and  files  in 
said  cause,  and  upon  the  points  and  authorities 
heretofore  served  and  filed  with  the  demurrer  to 
the  Indictment. 

Dated :     February  16th,  1943. 

BENJAMIN  J.  GOODMAN, 

Attorney  for  Defendant,  Ben- 
jamin Rose. 

Office  &  P.  ().  Address,  810  Wm.  Fox  Building,  608 
S.  Hill  St.,  Los  Angeles,  Califoniia,  TR.  8101. 

To:     Leo  V.  Silverstein,  Esq., 

United  States  Attorney.  [15] 
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Received   copy   of   the   within   this   18th   day   of 
February,  1943. 

LEO  V.  SILVERSTEIN, 
U.  S.  Att'y. 
Attorney  for  Plaintiff. 
By   R.  MacKAY. 

[Endorsed] :     Filed  Feb.  18,  1943.  [16] 


[Title  of  District  Coui-t  and  Cause.] 

NOTICE  OF  MOTION  AND  FOR  DEMAND  A 
BILL  OF  PARTICULARS 

To  the  United  States  of  America  and  Leo  V.  Silver- 
stein,  United  States  Attorney: 

You  will  please  take  notice  that  on  Monday,  the 
1st  day  of  March,  1943,  at  10  o'clock  A.M.  of  said 
day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
at  the  Courtroom  of  Judge  Leon  R.  Yankwich, 
No.  5,  Federal  Building,  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California,  the 
above-named  defendants  \vill  move  the  Court  for 
a  Bill  of  Particulars. 

Said  motion  will  be  made  upon  this  notice,  the 
])apers  on  file  in  this  case,  the  demand  for  Bill 
of  Particulars  and  the  Memorandum  of  Points 
and  Authorities  on  Demand  for  Bill  of  Particulars, 
and  s(*rve(l  lierewith. 
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Dated:     Los  Angeles,   California,   February   15, 
1943. 

BENJ.  T.  WEINSTEIN, 
Attorney    tor   Defendants 
named.  [17] 


[Title  of  District  Court  and  Cause.] 

DEJVIAND  FOR  BILL  OF  PARTICULARS  BY 
DEFENDANTS  MAC  R.  BROWN,  PHIL 
TAPLIN,  LOUIS  VITAGLIANO  AND 
SAM  WEINSTEIN 

Come  now  the  defendants  Mac  R.  Brown,  Phil 
Taplin,  Louis  Vitagliano  and  Sam  Weinstein  by 
their  counsel  and  for  themselves  alone  move  the 
Honorable  Court  above  named  that  the  United 
States  of  America  be  required  to  furnish  to  said 
defendants  and  to  each  of  them  a  Bill  of  Par- 
ticulars informing  them  concerning  the  allegations 
of  the  indictment  in  said  cause  upon  the  following 
subjects,  to  wit: 

Count  One 

1.  What  particular  provisions  of  the  regulations 
referred  to  in  the  indictment  did  the  defendants 
conspire  to  violate? 

2.  What  statute  defining  offenses  against  the 
United  States  did  the  defendants  conspire  to  vio- 
late? 

3.  In  what  way  does  conspiracy  to  violate  any 
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of  the  pruviisioii.^  of  any  of  the  regulations  referred 
to  in  the  indictment  constitute  an  offense?  [18] 

Count  Two 

1.  What  function  of  the  government  of  the 
United  States  did  tlic^  (U'fendants  conspire  to  de- 
fraud '? 

2.  What  means  did  the  defendants  conspire  to 
use  to  overreach  any  government  oflScer  or  agent? 

3.  What  tricks,  chicane,  deception  or  fraud  did 
the  defendants  conspire  to  practice  u])on  any  gov- 
ernment representative  or  government  officer  con- 
nected witli  the  matter  charged  in  the  indictment? 

4.  In  what  way  does  the  conspiracy  to  sell  new 
tires  and  tuhes,  not  the  property  of  the  Tnited 
States,  tend  to  defraud  the  United  States  within 
the  meaning  of  U.S.C.A.  Title  18,  Section  88? 

Said  demand  will  be  based  upon  the  face  of  the 
indictment  and  other  pleadings,  records  and  files 
in  said  cause  and  upon  the  points  and  authorities 
attached  hereto. 

Dated:     February  If),  1943. 

BENJ.    T.    WKINSTEIN, 
Attorney  foi-  Defendants  Mac  R.  Brown,  Phil  Tap- 
liu,   Louis   Vitagliano  and  Sam  Weinstein. 

Received  copy  of 17th  day  of  Feb- 
ruary, 1943. 

LEO  V.  SILVERSTETN, 
U.  S.  Atty. 

Attorney  for   T^lnintiff 
HKM 

[Endorsed]:      Filed    Feb.    17,   1943.   [19] 
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At  a  stated  term,  to-wit:  February  Term,  A.D. 
1943  of  the  District  Court  of  the  United  States 
of  America,  within  and  for  the  Central  Division 
of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles, on  Monday  the  15th  day  of  March  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty  three. 

Present:  The  Honorable  Leon  R.  Yankwich, 
District  Judge. 

[Title  of  Cause.] 

No.  15,811-Crim. 

This  cause  coming  on  for  hearing  on  demurrers 
of  defendants  Mac  R.  Brown  (et  al)  and  hearing 
on  demand  of  above  defendants  for  a  bill  of  par- 
ticulars; "  ••  '^  It  is  ordered  that  demurrers  be,  and 
they  are  oveiruled,  and  motion  for  bill  of  particu- 
lars denied. 

Attorney  Benjamin  Goodman,  Esq.,  appearing 
for  defendant  Benjamin  Rose,  presents  demurrer 
and  motion  for  bill  of  particulars  on  behalf  of 
said  defendant  and  argues  in  support  thereof;  At- 
torney Calverley  argues  in  reply.  It  is  ordered 
that  said  demurrer  be,  and  it  is  hereby,  overruled 
and  motion  for  bill  of  particulars  is  denied.   [20] 
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At  a  stated  term,  to-wit :  The  February  term, 
A.D.  1943  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Tuesday,  the  4th  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty  three. 

Present:  The  Honorable  Ben  Harrison,  Dis- 
trict Judge. 

[Title  of  Cause.] 

No.  15,811-Crim. 

Defendants   present. 

On  motion  of  Attorney  Norcop,  it  is  ordered  that 
the  indictment  as  to  the  defendant  Phil  Rezniche 
be,  and  it  hereby  is,  dismissed,  and  his  bond  exon- 
erated, and  further  ordered  that  trial  proceed  as 
to  the  other  six  defendants,  and  that  a  jury  be 
impaneled ; 

*  TT  *  *  ♦  ♦  ♦ 

In  the  absence  of  the  Jurors,  counsel  and  Court 
discuss  certain  matters,  and  Attorney  Goodman, 
in  behalf  of  defendants,  moves  that  the  Court  re- 
(piire  tlie  (Jovernment  to  elect  which  counts  the 
(JoveniuHMil  will  ])roceed  to  trial  on,  and  argues 
in  support   of  motion  to  elect. 

Attoiiiey  Norcop  argues  in  opposition  to  said 
motion  to  elect  mad(»  on  ])ehalf  of  defendants. 

The  Court  orders  motion  to  (^lect  deni(^d  as  to 
all  (lefVndaiits.   *   *  *  [21] 
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On  motion  of  the  defendants'  counsel,  the  jury 
and  alternate  juror  are  excused  by  the  Court  and 
retire  from  the  Courtroom,  and  in  the  absences 
of  tlie  jury  and  alternate  juror,  all  others  appear- 
ing as  before.  Attorney  Sullivan  moves  to  dismiss 
each  of  the  two  counts  of  the  indictment,  or  that 
the  Court  instruct  the  jury  to  return  a  verdict  of 
not  guilty  as  to  each  defendant  on  each  count. 

The  Court  makes  a  statement  and  states  that  it 
will  permit  the  Government's  counsel  to  make  a 
further  opening  statement  to  the  jury,  and  orders 
said  motions  of  defendants  denied,  and  an  excep- 
tion allowed  each  defendant.  [22] 
*****  *  * 

At  a  stated  term,  to-wit:  The  February  term, 
A.D.  1943  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  h(^l(l 
at  the  Court  Room  thereof,  in  the  City  of  Los 
Angeles  on  Friday  the  7th  day  of  May  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-three. 

Present:  The  Honorable  Ben  Harrison,  District 
Judge. 

[Title  of  Cause.] 

No.  15-811— Crim. 

*  *  *  The  Court  makes  a  statement  and  orders 

'that  tlie  Government  elect  between  the  two  counts  of 

the  indictment,  which  it  will  proceed  on,  and  states 

that  the  Court  is  now  of  t\w  opinion  that  this  case 
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.should  proceed  and  be  given  to  the  jury  aj<  to  all 
of  the  five  defendants  now  on  trial. 

Attorney  Noreop  states  tliat  the  (Jovernment 
eteets  to  stand  on  count  one  of  tlie  indictment  and 
tliat  the  ti'ial  proceed  on  that  count  only. 

The  Court  orck^rs  tliat  the  ti'ial  will  proceed  as 
to  count  one  as  to  the  remaining  five  defendants, 
and  that  it  is  hereby  ordered  that  count  two  of 
the  indictment  as  to  the  remaining  Hve  defendants 
is  dismissed.  [23] 

Attorney  Goodman  separately  moves  to  strike^ 
certain  testimony  and  evidence,  on  behalf  of  all  de- 
fendants, and  separately  moves  to  strike  certain 
testimony  and  evidence  on  behalf  of  the  defendant 
Rose  only,  and  states  the  grounds  of  each  of 
said  motions;  and  the  Court  orders  each  sepa- 
rate motion  denied  and  an  exception  is  noted  for 
each  defendant,  as  reflected  by  the  court  reporter's 

notes. 

♦  ****♦* 

Attorney  Goodman  states  that  the  defendants 
have  decided  that  they  will  not  put  on  any  evi- 
dence, and  separately  moves,  on  behalf  of  the  de- 
fendant Rose,  to  strike  certain  testimony  of  cer- 
tain witnesses,  and  separately  moves  that  the  Court 
instruct  tlu*  jury  to  return  a  verdict  of  not  guilty 
as  to  the  (lef(*ndant   Rose. 

The  Court  orders  each  of  said  separate  motions 
denied,  and   an   exception  allowed.  * 

Attorney  Sulliv:in  moves,  on  behalf  of  defVnd- 
ants  r>ro\vn,  Taplin  and  Weinstein,  to  strike^  n'v- 
tain  testimony  of  certain  witnesses,  and  sej^arately 
moves  Ihat   the  Court   instruct  the  jury  to  return 
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a  verdict  of  uot  guilty  as  to  each  of  the  said  three 
defendants. 

The  Court  orders  each  of  said  motions  on  behalf 
of  said  three  defendants  denied,  and  exception  is 
allowed  each  defendant. 

Attorney  xVngelillo  moves  to  strike,  on  behalf  of 
defend-  [24]  ant  Vitagliano,  certain  evidence,  and 
moves  that  the  Court  instruct  the  jury  to  return 
a  verdict  of  not  guilty  as  to  said  defendant. 

The  Court  orders  each  of  said  motions  on  be- 
half of  defendant  Vitagliano  denied,  and  an  excep- 
tion allowed.  [25] 


[Title  of  District  Court  and  Cause.] 
VERDICTS 

We  the  Jury  in  the  above-entitled  cause,  find  the 
defendants  as  follows: 

Mac  R.  Brown,  guilty  as  charged  in  count  one  of 
the  indictment 

Benjamin  Rose,  guilty  as  charged  in  count  one 
of  the  indictment 

Phil  Taplin,  guilty  as  charged  in  count  one  of 
the  indictment 

Louis  Vitagliani,  guilty  as  charged  in  count  one 
of  the  indictment 

and  Sam  Weinstein,  guilty  as  charged  in  count 
one  of  the  indictment. 

Dated:    Los   Angeles,   California,   May   10,    194:^ 

HARRY  B.  McDowell, 

Foreman. 
[Endorsed]:    Filed  May  10,  1943.  [26] 
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[Title  of  District  Comi  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant: 
Benjamin  Rose, 

c/o  United  States  Coast  Guard, 
Wilniinu:t()n,  California 

Name  and  Address  of  Attorney  for  Appellant : 
Benjamin  J.  Goodman, 
()08  S.  Hill  Street, 
Los  Angeles,  California. 

Offenses:     IT.  S.  Code  Title  18,  Section  88. 

Date  of  Judgment :     May  24,  1943. 

Brief  Description  of  Judgments  and  Sentences: 
One  year  and  one  day  in  the  penitentiary  and  Two 
Thousand   ($2,000.00)   Dollars  fine. 

I,  the  above  named  Appellant,  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgments  and  sentences 
above  mentioned  on  the  [27]  grounds  set  forth 
below. 

Pursuant  to  Rule  V,  I  hereby  serve  notice  that  1 
elect  not  to  (^ntei*  u])(m  the  service  of  the  sentence 
])ending  a])peal  and  that  the  judgments  and  sen- 
tences he  stayed  pending  the  a])})eal. 

Dated,  Los  Angeles,  California,  May  25,  194:5. 
BENJAMIN  ROSE 

Appellant 
BENJAMIN  J.  GOODMAN 

Attorney  foi*  Aj)pellant 
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Grounds  of  Appeal: 

1.  The  Indictment  is  in  violation  of  the  Sixth 
Amendment  to  the  Constitution  of  the  United 
States,  in  failing  to  inform  the  accused  of  the  nature 
and  cause  of  the  accusation ; 

2.  The  Indictment  is  in  violation  of  the  due 
process  of  law  guaranteed  by  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States; 

?}.     The  indictment  fails  to  state  a  public  offense ; 

4.  The  District  Court  erred  in  refusing  a  Bill 
of  Particulars; 

5.  The  District  Court  erred  in  over-ruling  the 
demurrer  to  the  Indictment,  the  indictment  is  vague, 
indefinite  and  uncertain; 

6.  The  Appellant  was  denied  due  process  of  law 
guaranteed  by  the  Fifth  Amendment  to  the  Consti- 
tution of  the  United  States  in  the  procedure  of 
proceedings  of  the  case ;  [28] 

7.  The  Indictment  also  charges  two  offenses  of 
the  same  character; 

8.  The  verdicts  are  contrary  to  the  law  and  e\i- 
dence;  the  evidence  shows  the  appellant  to  be  inno- 
cent of  the  crime  of  which  he  was  convicted; 

9.  The  District  Court  erred  in  the  admission  of 
evidence  illegally  seized,  in  violation  of  the  Fourth 
and  Fifth  Amendments  to  the  Constitution  of  the 
United  States; 

10.  The  District  (Jourt  erred  in  failing  to  direct 
the  verdict  for  Appellant; 
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n.     Tlic  District  Coin-t  erred  in  failing-  to  arrest 
the  jud^inent. 

HKXJAMIX  ROSE 

Appellant 
BENJAMIN  J.  GOODMAN 
Attorney  for  Ap])ellaiit 

Reeeived   copy   of   the   within   this   25th    day   of 
May,  1943. 

LEO  V.  SILVERSTEIN, 
U.  S.  Atty. 

Attorney  for  Plaintiff 
HM 

[Endorsed] :     Piled  May  25,  1943.  [29] 
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NOTICE  OP  APPEAL 

Name  and  Address  of  Appellant : 
Louis  Vita.c^liano 
228  Raymond  Ave., 
Glendale,  California 

Name  and  Address  of  Attorney  for  Appellant: 
Paul  An.o'elillo, 
20(S  South  Pasadena, 
Los  Angeles,  Calif. 

Offense:     V.  S.  Code 

Title   IS 
Seel  ion  88 
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Date  of  Judgment :     May  24,  1943. 
J3rief  Description  of  Judgments  and  Sentences: 

Six  months  in  the  Los  Angeles  County  Jail  and 
One  Thousand  ($1,000)  Dollars  fine. 

I,  the  above  named  Appellant,  hereby  appeal  to 
tlie  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  judgments  and  sentences 
above  mentioned  on  the  grounds  set  forth  below. 

Pursuant  to  Rule  V,  I  hereby  serve  notice  that  I 
elect  [30]  not  to  enter  upon  the  service  of  the  sen- 
tence, pending  appeal  and  that  the  judgments  and 
sentences  be  stayed  pending  the  appeal. 

Dated,  Los  Angeles,  California,  May  25,  1943. 
LOUIS  VITAGLIANO 

Appellant 
PAUL  ANGELILLO 

Attorney  for  Appellant 

Grounds  of  Appeal: 

1.  The  Indictment  is  in  violation  of  the  Sixth 
Amendment  to  the  Constitution  of  the  United  States, 
in  failing  to  inform  the  accused  of  the  nature  and 
cause  of  the  accusation ; 

2.  The  Indictment  is  in  violation  of  the  due 
process  of  law  guaranteed  by  the  Fifth  Amendment 
to  the  Constitution  of  the  United  States; 

3.  The  Indictment  fails  to  state  a  public  offense; 

4.  The  District  Court  erred  in  refusing  a  Bill 
of  Particulars; 

5.  Tlie  District  Court  erred  in  over-ruling  the 
diMmiiTcr  to  the  Indictment,  the  Indictment  is  vague, 
indefinite  and  uncertain; 
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6.  The  Appellant  was  denied  due  process  of  law 
guaranteed  by  the  Fifth  Amendment  to  the  Con- 
stitution of  the  United  States  in  the  procedure  and 
proceedings  of  the  case; 

7.  The  Indictment  also  charges  two  offenses  of 
the  same  [ol]  character; 

8.  The  verdicts  are  contrary  to  the  law  and  evi- 
dence; the  evidence  shows  the  appeUant  to  hv  inno- 
cent of  the  ci'ime  of  w^hicli  he  was  convicted; 

9.  The  District  Court  erred  in  the  admission  of 
evidence  illegally  seized  in  violation  of*  the  Court 
and  Fifth  Amendments  to  the  Constitution  of  the 
United  States; 

10.  The  District  Court  erred  in  failing  to  direct 
the  verdict  for  Appellant ; 

11.  The  District  Court  erred  in  failinu'  to  arrest 
the  judgment. 

LOUIS  VITAOLIAXO 

Appellant 
PAUL  ANGELILLO 

Attorney  for  Af)pellant 

RecVi  co[)y  of  the  within  this  2r)tli  day  of  May, 

i94:i. 

LEO  V.  SILVERSTEIN 

United  States  Attorney 
HM 

[Endorsed]:     Filed  May  2r),  194:5.  [:r2] 
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[Title  of  District  Court  and  Cause.] 
STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  that  the  ap- 
peals of  Benjamin  Rose  and  Louis  Vitagliano  from 
the  judgment  of  the  Honorable  Benjamin  Harrison, 
entered  May  24,  1943,  may  be  tried  together,  and 
that  one  Bill  of  Exceptions  be  filed  for  both  of  said 
appellants  and  one  number  given  the  case. 
LEO  V.  SILVERSTEIN 
United  States  District 
Attorney 
BENJAMIN  J.  GOODMAN 
Attorney  for  Appellant  • 
Benjamin  Rose 


Attorney  for  Appellant 
Louis  Vitagliano 


ORDER 

Good  cause  appearing  for  the  foregoing  stipula- 
tion, it  is  ordered  that  the  appeals  of  Benjamin 
Rose  and  Louis  Vitagliano,  from  the  judgment  en- 
tered on  May  24,  1943  may  be  tried  together  and 
that  one  Bill  of  Exceptions  be  filed  for  both  said 
Appellants,  and  one  niunber  be  given  this  case. 

Dated  this  25  day  of  May,  1943. 
HARRISON 

Judge— District  Court  [33] 

On  oi-  about  the  3rd  day  of  May,  1943,  the  date  set 
fo7*  trial  of  this  cause,  defcTidant  Rose  was  brought 
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into  court  iii  the  presence  of  the  jury  panel  by  two 
Coast  Guardsmen.  He  was  usin<ij  crutches  at  the 
tinu\  Mr.  Goodman,  attorney  for  Mr.  Rose,  then 
asked  Mr.  Norcop  to  step  into  Judi^e  Harrison's 
chambers  with  him.  Mi*.  Norcop  and  Mr.  Goodman 
entered  the  Judi^e's  chambers.  Mr.  Goodman  then 
stated  to  the  Judge  as  follows:  'I'hat  on  May  1, 
1941^,  Mr.  Kose  had  sent  a  telegram  to  Mr.  Goodman 
advising  him  that  he  had  been  injured  in  an  accident 
and  that  he  was  physically  unfit  and  unable  to 
proceed  with  the  ti'ial  and  had  instructed  Mr.  Good- 
man to  reijuest  a  ccmtinuance  of  the  case,  that  Mr. 
Goodman,  by  telephone,  comnumicated  with  Assist- 
ant United  States  Attorney  Norcop  on  the  same  day 
an(i  advised  Mr.  Norcop  of  the  contents  of  said  teh*- 
gi'am,  that  Mr.  Norcoj)  had  stated  to  Mr.  Goodman 
that  he  would  oppose  a  continuance  for  the  reasoii 
that  the  United  States  Attorney's  office  was  reach- 
to  proceed  with  the  trial  and  had  subix^K-ed  wit- 
nesses who  wei'c  coming  I'roni  outside  California, 
but  that  he  would  conununicate  with  the  Coast 
Guard  base  and  ascertain  the  extent  oi'  th(^  injuiii's 
suffered  l)y  Mr.  Rose  and  would  later  advise  Mr. 
Goodman;  30  minutes  later  Mr.  Norcop  caUed  Mr. 
Goodman  and  stated  that  he  had  contacted  Die  <1()<- 
tors  at  tiie  Coast  Guai'd  l)ase,  that  it  appealed  to  liini 
that  Mr.  Rose  had  not  been  seriously  injured  and 
that  he  was  feigning  or  exaggei'ating  the  injury  niid 
that  h(».  wouhl  conununicate  the  (l«-il:i  to  Judge  Hani- 
son  a!id  iii.sisl  uj»on  tlir  caso  going  to  iri<il  on  May  '.], 
11)4:5.  Mr.  (ioo(hnan  then  staled  to  Judge  Harrison 
tluit  Ml*.  Rose  liad  been  )>ronu'ht  to  tlie  courtroom  h\' 
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Naval  Policemen  in  the  presence  of  the  jury  panel 
and  that  they  were  constantly  with  him  and  that  he 
could  not  converse  with  his  client  in  the  presence  of 
Naval  Policemen  and  would  have  [34]  no  oppor- 
tunity of  i)rivate  consultation  with  his  client  if  the 
Naval  Policemen  continued  to  keep  Mr.  Rose  in 
their  custody.  Mr.  Norcop  then  stated  to  Judge 
Harrison  that  he  had  telephoned  the  Coast  Guard 
base  the  preceding  Saturday  after  Mr.  Goodman 
had  informed  him  that  the  defendant,  Mr.  Rose,  was 
hospitalized  and  had  inquired  concerning  the  extent 
of  the  injury  to  Mr.  Rose,  that  he  had  si)oken  to 
two  of  the  doctors  at  the  Coast  Guard  infirmary 
where  Mr.  Rose  was  a  patient  and  that  they  had 
informed  him  that  in  their  opinion  Mr.  Rose  was 
in  reality  feigning  or  greatly  exaggerating,  that  his 
attendance  at  the  trial  would  not  endanger  his 
liealth,  that  Mr.  Norcop  had  requested  the  doctor 
>vho  was  tlie  officer  in  command  of  the  infirmary  in 
which  the  defendant,  Mr.  Rose,  was  a  patient  either 
to  discharge  Mr.  Rose  as  a  patient  to  enable  him  to 
attend  court  or  to  arrange  for  Mr.  Rose's  transpor- 
tation to  and  from  court  during  the  trial,  that  the 
commanding  officer  of  the  infirmary  had  stated  that 
he  would  not  discharge  Mr.  Rose  as  a  patient,  but 
would  have  him  transported  to  court  in  the  company 
of  competent  medical  corp  attendants  from  the  in- 
iirniary  so  as  to  enable  Mr.  Rose  to  attend  the  iria] 
and  to  have  competent  hospital  attention  if  needed. 
Judge  Harrison  then  stated  that  he  saw  no  reason 
why  Coast  Guardsmen  would  be  required  in  immedi- 
iite  attendance  upon  Mr.  Rose  and  that  Mr.  Rose 
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should  have  the  opportunity  to  consult  with  his 
attorney  privately.  Jud^e  Harrison  then  stated 
that  the  Coast  Ouardsnien  should  lelease  Mr.  Rose 
and  lie  called  the  Coast  Guardsmen  into  chambers 
and  so  directed  them.  Mi*.  Goodman  then  stated 
that  in  view  of  Mr.  Rose's  leg  injury  the  case  should 
be  continued  until  he  recovered  because  accordini^ 
to  what  Mr.  Rose  told  Mr.  Goodiiian  the  doctor  ad- 
vised him  to  stay  otit'  his  leg,  that  Mr.  Xorcoj)  stated 
that  he  would  oppose  any  [34-a]  continuance  and 
Judge  Harrison  stated  that  Mi*.  Rose  was  present 
and  didn't  appear  to  be  so  incapacitated  that  he 
could  not  j)roceed  to  trial,  and  said  that  the  tiial 
should  proceed.  The  proceedings  in  chambers  then 
concluded,  the  f)arties  returned  to  the  courtroom,  the 
case  was  called  for  trial  in  open  coui't,  whereu])on  a 
jury  of  twelve  and  one  alternate  was  regularly  em- 
panelled and  duly  sworn  to  try  the  case.  Said  jury 
was  drawn  from  the  panel  present  in  court  when 
Mr.  Rose  was  brought  into  court  by  the  Coast 
Guardsmen. 

On  May  4,  1943,  at  the  moining  recess  Mr.  Good- 
man and  Mr.  Norcoj)  stepped  into  the  chambers  of 
Judge  Hari'ison.  At  that  time  Mr.  Goodman  stated 
to  Judge  Hari-ison  as  follows:  that  he  had  had  ;i 
doctor  from  the  United  States  Health  Seivice  ex- 
amine Mr.  RoseVs  leg  at  9  a.m.  and  that  the  doctor 
had  infoi-med  Mr.  (loodman  that  Mr.  Rose's  leg  was 
swollen  and  that  he  should  go  hack  to  the  United 
States  ('Oast  Guard  base  and  stay  off  his  Icl:  for 
several  davs  and  that  a  doctor  was  available   t'oi-  a 
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statement  as  he  was  outside  of  the  courtrooni.  Judge 
Harrison  ordered  the  doctor  into  chambers.  The 
doctor  and  two  other  doctors  from  the  United  States 
Coast  Guard  infirmary  entered  the  chambers  and  in 
the  presence  of  Judge  Harrison,  Mr.  Norcop  and 
Mr.  Goodman,  defendant  Rose  was  examined  by  the 
doctors.  All  doctors  stated  that  Mr.  Rose's  leg  was 
injured  and  swollen  and  that  he  should  keej)  the 
weight  of  his  body  off  the  leg.  Some  one  present, 
other  than  Mr.  Rose  and  his  counsel,  suggested  that 
Mr.  Rose's  leg  be  propped  up.  Judge  Harrison  then 
suggested  that  a  chair  could  be  arranged.  The 
above  mentioned  parties  then  left  the  chambers  and 
returned  to  the  courtroom.  A  chair  was  set  up  in 
the  courtroom  in  a  position  so  as  to  enable  Mr.  Rose 
to  have  his  leg  placed  thereon  and  kept  level  and 
in  [34-b]  which  position  his  leg  was  kept  through- 
out the  trial,  except  when  the  court  was  in  recess. 

[35] 

Mr.  Norcop:  At  this  time,  if  the  court  please, 
we  move  in  behalf  of  the  Government  to  dismiss 
the  indictment  against  the  defendant  Phil  Rezniche, 
there  not  being  sufficient  evidence  to  connect  him 
with  this  enterprise,  and  that  his  bond  be  exonerated 
and  he  is  free  to  go. 

The  Court :     That  will  be  the  order. 
(In  absence  of  the  jury :) 

Mr.  Goodman:  First,  your  HonoT-,  I  would  like 
counsel  for  the  Government  to  sti])ulate  that  when 
any  objection  is  made  on  behalf  of  any  defendant, 
that  it  may  he  deemed  to  be  made  oii  behalf  of  all 
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the  defendants,  withont  counsel  having  to  join  in 
on  each  objeetion,  unless  there  is  an  exception 
made  at  the  time  of  the  objection  by  one  of  counsi^l. 
They  may  not  want  to  join  it.  Tliat  would  save  a 
lot  of  time  in  tlie  I'ecord  and  a  lot  of  objections  from 
all  (n)unsel  on  one  ({uestion. 

The  Court:  The  (-oui't  will  considei'  any  objectioii 
made  by  any  one  of  the  counsel  for  defendants  as  an 
objection  by  all.  .  .  .  An  exception  taken  by  one  will 
be  deemed  taken  by  all. 

Mr.  (jroodman:  In  reference  to  my  motion,  your 
Honor,  at  this  tune  I  move  the  court  to  compel  the 
Government  counsel  to  elect  upon  whicdi  count  of  the 
indictment  they  will  rely;  and  I  base  my  motion 
upon  the  following  grounds:  [36] 

The  first  count  alleges  a  conspiiacy  to  commit 
oifenses  against  the  United  States  Government  and 
the  second  one  alleges  a  conspiracy  to  defraud  the 
United  States  Govermnent  in  the  lawful  functions 
of  several  of  its  agencic^s.  Hoth  counts  alleu'e  tl^c 
same  cons|)ii-acy.  Kacli  count  contains  the  identical 
combination  of  conspiracies.  The  conspiracies 
charg(»d  b(\gin  at  the  same  time  and  end  at  the  sanic 
time.  The  conspii'acies  consist  ot*  the  same  combi- 
nation and  charge  the  same  acts;  in  Tnct,  the  second 
<'ou:it  incorp.orates  by  i-efei-ence  some  of  tlu'  o\-ert 
nets  from  the  tirst  count. 

Thei'e  cannot  be  two  convictions  in  this  case  on 
both  connts,  and  both  counts  cha?"g(*  the  same  con- 
spiracy lo  commit  more  than  one  offense,  and  tl;e 
fact  tliat  the\   niav  have  comnntted  a  dozen  offenses 


vs.  United  States  of  America  105 

would  not  change  the  situation  any  and  the  fact  that 
they  had  violated  a  dozen  statutes  would  not  make 
any  difference.  It  is  the  conspiracy  which  is  the 
gravamen  of  the  action  and  which  is  the  offense 
being  punished.  (Citing  Braverman  v.  United 
States)  (Volume  87,  No.  2,  page  83,  L.  Ed.  Advance 
Opinions) 

(Argument  follows.) 

Mr.  Norcop :  In  answer  to  counsers  argument  in 
that  respect,  if  the  Court  please,  in  that  case,  as  the 
decision  holds,  the  United  States  stipulated  at  the 
trial,  the  Government  stipulated  at  the  trial,  that 
there  was  but  one  agreement,  and  counsel  is  correct 
in  his  recitation  of  the  decision,  but  in  our  case  here 
we  have  two  separate  and  distinct  offenses.  [37] 

The  Court :  Gentlemen,  at  this  stage  of  the  game 
I  am  going  to  deny  the  motion,  and  study  this  case 
further. 

Mr.  Shippee:  May  the  record  show  that  all  the 
defendants  join  in  this  motion? 

The  Court:     Yes,  the  record  will  show  that  all 
the  defendants  join,  and  an  exception  will  be  noted. 
(At  this  point  the  jurors  were  called  back.) 
(Mr.  Norcop  here  makes  opening  statement 
to  the  jury,  as  follows:) 

Mr.  Norcop:  If  the  court  please,  and  gentle- 
mvu,  at  the  outset  it  is  the  estimate  of  the  Govern- 
ment that  it  will  take  us  about  six  or  seven  wnn'king 
(lays  to  present  the  testimony  of  the  witnesses,  of 
course,  subject  to  the  rulings  of  the  court  as  we 
go  along. 
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Yuu  iiave  already  understuod  that  this  is  an  iii- 
dictnient  for  two  sei)arate  conspiracies,  which  the 
couit  has  outlined  to  you.     The  first  count  alleges    | 
a  conspiracy  on  the  pai't  of  these  six  defendants  to    ] 
viohite  the  tire  rationing  reguhition,  by  attempting    j 
to  conspii'c  to  sell  to  consumers,  that  is,  the  ultimatr 
users,  tires,  without  certificates  obtained   from  the 
the  tire  rationing  board. 

The  second  count  is  a  different  one  entirely,  but 
is  a  conspiiacy  aUeged  against  these  same  six  men 
to  obstiuct  and  defeat  the  tire  rationing  ])rogram. 
There  are  what  we  call  overt  acts  alleged  in  each 
of  these  counts;  that  is,  actions  that  the  court  read 
off  to  you,  that  occurred  on  the  date  that  he  men- 
tioned. The  crime  of  conspiracy  I  won't  read  [i^S] 
to  you,  because  it  has  already  been  outlined  to  you 
by  the  court  in  his  opening  statements,  and  tlie  read- 
ing of  the  indictment. 

The  facts  as  they  will  be  develoi)ed  here  com- 
menced in  the  month  of  May  of  last  year,  1942,  the 
tirst  transaction  being  a  sale  by  the  tirst  \vitnes> 
who  will  appear  here  in  the  case,  Mr.  Xovisoff  to  ' 
the  defendant  Phil  Taplin  of  his  entire  stock  of  new 
tires  and  tubes,  and  the  delivery  to  a  ])lace  on  a 
Sunday  moi'ning  early.  The  defendant  Wcinstein 
was  theie  with  Mr.  Taplin,  to  accei*t  delivciy,  and 
the  stock  of  tii'es  and  tubes  were  loaded  into  two 
I'cnted  vans,  rented  fi-om  the  Xational-U-Drivc 
Truck  SiMvice.  Those  vans,  loaded  and  locked, 
proc^eeded  to  12th  and  Sanford  Sti-eets,  which  was  a 
gasoline  statioti  owned  l)\'  the  defciKirint  Luuis  \'ita-  ■ 
gliano.     Tlicy    were    tliere    seen    by    witnesses,    who 
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will  appear,  and  when  one  of  them,  a  police 'offiit^er, 
(luestioned  Mr.  Vitagliano  as  to  who  owned'these 
tires,  he  told  him  Mr.  Taplin.  Mr.  Taplin  was 
called  over,  and  he  exhibited  to  the  inquiring  oflScer 
a  bill  of  sale  received  for  them. 

Then  the  tires  moved,  a  day  or  so  afterwards,  on 
trucks  to  a  point  near  4th  and  Alameda,  across  the 
street  from  the  Bekins  Van  &  Storage  warehouse, 
where,  the  testimony  will  show,  two  of  the  men, 
Taplin,  and  one  of  the  others,  went  over  across  the 
street  to  Bekins  Van  &  Storage,  and  asked  if  they 
could  store  these  tires  in  there.  They  were  told 
by  a  man  they  approached  there  that  they  could, 
except  [39]  they  would  be  ' 'frozen."  The  trucks 
stayed  across  the  street  unattended  the  rest'  of  the 
(lay.  Late  that  evening  they  were  removed  to  an- 
other location  close  to  12th  and  Stanford,  at  which 
point  they  remained  overnight,  or  perhaps  a  couple 
of  nights,  and  they  were  taken,  by  the  persons  I  have 
mentioned,  the  trucks  being  rented  driverless— the 
person  renting  the  trucks  driving  them  himself — 
and  they  drove  over  to  3200  City  Terrace.  That 
was  near  the  Evergreen  Cemetery.  There  they 
were  stored  in  a  building  that  might  have  been  a 
tire  shop  in  the  back  of  a  gasoline  station.  They 
remained  there  from  the  end  of  May  until  the 
following  September,  a  period  of  about  four  months, 
when  tliey  were  moved  from  there,  and  were  re- 
inoved  by  a  sex)arate  set  of  trucks,  rented  by  the 
(lefc^ndant  Benjamin  Rose  from  a  trucking  concern 
out  in  Ilollvwood. 
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He  directed  the  truck  drivers  where  to  })roceed — 
not  the  address,  but  to  a  street  intersection,  and 
there  he  met  tlu'ni,  and  tlic  ti'ucks  se])arated.  Pliil 
Taplin  was  ther(^  and  Hose,  and  the  other  defend- 
a!its,  and  they  loaded  the  tires  in  one  of  the  nuck-, 
and  proceeded  to  3300  West  Washin,<j:ton  Street, 
which  was  the  Ai'lin^ton  Van  &  Stoi-a.^e  Co.  build- 
ing. Thei'e  they  made  ai*i'an<>ements  to  store  t!^*' 
tires,  not  on  Washini>'ton,  but  in  an  intersect inu 
warehouse  in  what  they  call  *SSet-off''  s])ace,  takiuu* 
tlu^  tires  off  of  the  trucks  and  puttinij^  them  in  tlu' 
warehouse. 

The  second  tmck  was  taken  by  the  man  who 
owned  the  [40]  ti'uck  out  on  Hollywoorl  ami  Sunset, 
near  Bronson,  Rose  having*  })reviously  rented  a  lit- 
tle parage,  one  of  these  s^ara^es  with  a  buildiu'^-  in 
the  back,  on  a  one-montli's  basis,  for  a  uivcii  sum 
of  money. 

'i'lie  tires  were  all  unloaded  there  from  the  second 
truck.  No  record  has  been  shown  since  of  the  dis- 
position of  those  tires,  except  a  witness  will  be  pro- 
duced here  who  will  testify  as  to  some  of  the  goings 
on  and  happenings  with  respect  to  those  tires,  and 
the  defendant  Rose,  at  that  place,  at  Sunset  and 
Hronson. 

'V\\{\  testimony  will  sliow  that  all  trace  was  lost 
of  the  tires  stored  at  3300  Washington,  on  this  side 
street.  We  have  no  record  as  to  where  they  went, 
or  what  happened  to  them  thereafter.  You  might 
call  that  Chapter  A. 

The  next  transaction  is  in  tlu^  month  of  July, 
about  the  21st  of  July,  wlu^n  P>en  Hosc^  i)ought  the 
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entire  stock  of  one  Mike  Kreling,  here  in  Los  An- 
geles, about  48  new  tires  and  130  new  tubes,  getting 
an  invoice  for  them.  We  can't  tell  you  where  they 
went,  but  when  Mr.  Rose  was  interviewed  by  one 
of  the  witnesses  who  will  testify,  he  stated  that 
these  tires  had  been  sold  to  the  Golden  State  Lubri- 
cants, a  concern  that  had  a  gasoline  station  in  Los 
Angeles,  and  particularly  that  one  Joe  Munn  had 
signed  for  them  for  the  Golden  State  Lubricants. 
We  will  bring  in  testimony  to  show  that  was  an  en- 
tirely fictitious  sale;  that  no  such  sale  took  place, 
and  the  company  was  out  of  business  at  [41]  that 
location,  and  that  there  was  no  Joe  Munn  ever 
employed  by  the  company. 

On  August  1,  1942,  Mr.  Rose  rented  a  storeroom 
from  the  Bank  of  America  at  613  North  Virgil 
Street,  property  that  lias  been  on  one  side  a  gas 
pump  or  station,  and  a  little  room  in  back,  not  visi- 
ble from  the  front  of  the  street,  not  any  bigger  than 
from  the  witness  chair  to  the  box  here. 

The  next  day  he  got  the  same  person  from  Holly- 
wood, who  had  rented  him  the  two  trucks,  to  go  out 
to  Ontario,  on  a  Sunday,  where  he  had  purchased 
the  entire  stock  of  tires  and  new  tubes  of  one  Mr. 
Sam  Kelher.  Those  two  trucks  loaded  with  tubes 
and  tires,  oi-  vans,  came  into  this  location  at  (>lo 
Xoith  Virgil,  and  the  tires  were  unloaded,  and 
placed  in  that  place,  which  had  not  [)een  a  tii-e  ware- 
house or  dispensary. 

Thereafter,  about  10  days  after  that,  the  same  \an 
man  was  employed  by  Mr.  Rose  to  go  to  Pasadena, 
where  a  van  load  of  new  tires,  and  new  tubes,  were 
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])iii'('lias(Ml  j'roni  a  man  by  the  iianie  of  Reuben 
Slovet,  and  a  bill  oi  sale  given,  and  that  van  of  tires 
was  likewise  driven  to  613  North  N'irgil. 

The  testimony  will  show  that  some  of  the  wit- 
nesses around  the  place  at  that  time  noticed  two 
])i*evi()us  ti'uckloads  had  disappeared;  they  were 
practically  all  gone  before  the  truckload  was  ])laced 
in  there. 

I  neglected  to  say  in  regard  to  the  first  purchase, 
which  took  place  in  May — it  comes  in  ])roi>erly  now 
— about  [42]  that  time,  or  shortly  after,  they  were 
moved  from  over  on  the  east  side  to  the  two  loca- 
tions 1  told  you  about.  Mr.  Taplin  told  one  of  the 
witnesses  that  he  had  made  a  sale  of  these  tires  to 
the  Golden  State  Lubricants,  to  another  defendant 
in  this  case,  Mr.  Mac  R.  Brown,  and  that  was  the 
invoice  furnished  to  our  witness  at  that  time. 

Along  the  w^ay  there  was  another  transaction, 
where  a  Mr.  Parsner,  in  business  here  down  about 
Washington,  off  of  Main  Street,  sold  his  new  tires 
and  tubes  to  the  defendant,  Mr.  Mac  R.  Brown.  In 
that  connection  the  testimony  will  show  that  diligent 
iiKjiiiry  was  ma(l(*  by  both  Mi',  and  y]v>.  !*ai'sn(M'.  as 
to  who  owned  the  tires,  and  w^hether  Mr.  Brown  was 
legitimately  in  the  filling  station  business,  which  he 
said  he  was,  and  where  he  was  located,  and  they  will 
tc^stify  tliat  it  developed  that  he  was  a  lessee,  or 
luidci'  contract,  with  the  Signal  Oil  Company,  and 
had  a  station  at  242S  Sunset  Boulevard.  So  they 
made  tlie  sale  of  their  tires  to  him.  l.ater,  when 
Ml*.  Urown  was  intcMi'ogated  about  the  transaction, 
and  what  disposition,  if  any,  he  had  made  of  these 
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tires,  lie  said  he  liad  sold  them,  but  did  not  have  at 
that  time  an  invoice,  but  could  get  one.  On  the 
following  (lay  h<3  gave  one  to  one  of  our  v^itnesses, 
who  said  that  these  same  Parsner  tires  had  been 
sold  to  the  ^'T  &  M  Tire  Service"  which  had  been 
in  business  at  1610  South  Main  Street.  The  testi- 
mony will  develop  that  this  place  of  business  had 
been  out  of  business  for  months;  that  there  was  no 
such  business.  [43]  That  is  the  vanishing  point  of 
that  group  of  tires. 

The  testimony  will  show  that  on  the  25th  of  Sep- 
tember, Sam  Weinstein,  after  considerable  negotia- 
tion with  a  man  by  the  name  of  Bill  Soukesian,  on 
North  Broadway,  just  a  few  blocks  from  here,  pur- 
chased their  entire  stock  of  new  tires  and  tubes, 
and  they  were  delivered  by  a  Hertz-U-Drive  truck 
which  truck  had  been  rented  by  Mac  Brown  and 
others  who  were  with  him,  including,  the  evidence 
will  show,  Louis  Vitagliano,  to  transport  these  tires 
from  North  Broadway. 

Mr.  Brown,  and  the  others  with  him,  took  Mr. 
Soukesian  to  his  truck  over  to  his  place  of  business 
on  Sunset  Boulevard,  previously  mentioned,  to  2824 
Sunest  Boulevard.  Only  one  truckload  was  taken 
the  first  day,  and  the  next  day,  September  26,  two 
trucks  were  taken. 

Meanwhile,  Soukesian  wanted  to  satisfy  himself 
that  there  v>as  sucli  a  ])!ac(',  and  \\v  \v<']it  tiu  ic  ri!(l 
found  that  there  was  sncli  a  station  inide:-  tiic  n;;ii!e 
Mr.  lii'owii  liaW  'j:\yv]]  him,  and  tlien,  as  I  sa\-,  al- 
I'eady  two  ol'  [h(^  ti'uckloads  had  been  deliver(ul. 

In  the  Meantime  Mr.  Brown  told  Soukesian  that 
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hv  wanted  to  take  six  tires  and  one  new  tn])e 
innnediately  in  his  passenger  car,  because  he  had 
certificates  for  them,  and  he  wanted  to  make  im- 
mediate delivery.  Among  other  tilings,  Brown  and 
Weinstein  told  Soukesian  that  the  reason,  when  he 
asked  them  s})ecifically  how  they  could  handle  such 
a  large  quantity  of  new  automobile  tires  and  tubes, 
when  he  [44]  did  not  have  the  necessary  certificate's 
of  certificate  holders,  Brown  told  him  he  had  a  large 
string  of  defense  plants,  and  he  had  stocked  up  cer- 
tificates, and  they  wouldn't  last  him  30  days,  and 
he  could  dispose  of  them  in  that  manner  through 
defense  workers. 

In  the  matter  had  in  tlie  transaction  at  Ontario, 
Mr.  Weinstein  was  the  man  who  made  the  arrange- 
ment between  the  seller  and  Rose,  the  j^urported 
purchaesr.  The  same  thing  was  true  in  Pasadena, 
AVeinstein  was  the  one  who  brought  the  seller  and 
Rose  together. 

Tn  the  last  transaction  I  am  going  to  mention  to 
you  now,  about  the  end  of  August,  over  in  front 
of  or  to  tlie  side  of  the  Knights  of  P\i:hias  Build- 
ing, at  Kith  and  Venice  they  call  it  now — we  used 
to  call  it  "l()th"--jnst  W(»st  of  Fi-ueroa  Street  is 
tlie  Knights  of  Pythias  Building,  and  tlie  testi- 
mony will  sliow  tli.'it  on  tlie  27th,  or  thereabouts,  of 
August  of  last  year  and  before,  a  long  time  ])revious 
to  th;)t,  Mr.  Jose])h  Lieb,  whose  name  has  not  been 
mentioned  uj)  to  now,  (me  of  the  defendants,  liad  a 
ci.'.;ar  factory  on  the  ground  fioor  in  the  front  room 
of  that  buildinu-.  1'lie  testimony  will  show  that  he 
hi\d  IxM'n  ol)sei'\-ed  rolling  tires  and  tubes  out  of  his 
place  and  down  tlie  street  for  delivery  into  a  truck 
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about  two  or  three  weeks  before  the  date  I  just 
mentioned;  that  on  the  date  I  just  mentioned,  Ben 
Rose  and  Ben  Rose's  brother,  Dave,  who  is  not  a 
defendant  here,  and  Lieb,  had  cars  at  the  front  of 
tlie  lot  alongside  of  this  [45]  building  and  Lieb  was 
seen,  from  persons  in  the  building,  participating  in 
a  transaction  with  reference  to  tubes  or  tires  and 
was  seen  to  pass  money  from  himself  to  one  of  the 
other  persons  mentioned.  Thereafter  the  party 
went  to  the  rear  of  the  lot  and  the  second  deal  took 
])lace  with  respect  to  the  same  tires  or  tubes,  I 
should  say,  and  a  witness  in  the  building  counted 
them,  the  number  of  rubber  articles  that  were 
passed  from  one  car  to  the  other  in  the  rear  of  the 
lot,  all  of  this  taking  a  period  of  time,  perhaps  tw^o 
or  three  hours;  and  after  that,  Mr.  Lieb  went  to  tiris 
witness  and  asked  if  she  had  seen  the  transaction 
and  she  said  that  she  had;  and  he  asked  her,  fur- 
ther, if  she  had  reported  it  and  she  said  she  had 
not. 

I  have  not  mentioned  so  specifically  here  in  the 
recitation  of  the  facts  Louis  Vitagliano,  but,  as  the 
testimony  develops,  I  think  it  will  show  to  you  tliat 
he  is  not  so  much  on  the  front,  with  his  name  being 
used  as  a  salesman  or  a  buyer,  but  at  the  scene  when 
all  the  deliveries  were  made  through  this  period  or* 
conspiracy,  as  we  claim,  from  early  in  May  until 
t])e  end  of  October  or  thereabouts. 

And  we  will  try  to  be  expeditious  in  the  presenta- 
tion of  these  facts,  in  this  case,  but  will  ask  you  to 
bear  with  us  as  we  go  along  so  they  can  be  made 
clear  to  you.     I  haven't  by  any   means  given  you 
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all  of  the  details  that  will  be  revealed  to  you,  and 
after  that  testimony  has  been  completed  it  will  be 
our  claim  that,  very  clearly,  beyond  a  [46]  reason- 
able doubt,  we  have  established  a  conspiracy  under 
the  first  count  to  commit  an  offense  against  the 
United  States,  that  is,  violate  the  revised  tire  ra- 
tioning reguhition  by  (•ons])iring  and  airanging  to 
to  make  sales  to  consumei-s.  If  we  liad  sales  to 
actual  consumers  it  would  not  be  a  conspiracy;  we 
would  have  the  actual  selling.  Our  case  is  a  con- 
spiracy case. 

On  the  second  count  we  claim  that  these  men — 
and  the  evidence  w411  be  largely  the  same,  but  a  dif- 
ferent agreement — we  claim  was  in  the  second  con- 
spiracy, and  that  was  to  conspire  to  defraud  the 
United  States  by  obstructing,  impairing,  and  de- 
feating its  legitimate  function  of  tire  rationing 
throng]  1  its  regulations  and  through  the  rationing 
boards.  And  if  to  your  satisfaction  we  present  all 
the  evidence  which  will  be  on  that,  we  will  ask  for 
your  verdict. 

(Whereupon  the  jury  were  excused  from  the 

court  room  and  the  following  proceedings  were 

liad  in  theii*  absence:) 

(Ml*.   Sullivan  states   Defendants'  desire   to 

make  n  motion.) 

Mr.  Noi'cop:  IJefore  the  motions  are  made,  I 
sliould  iii!orin  the  court,  I  tliink  propei'lx-  at  this 
tini(\  tliat  the  Federal  Register  Act.  whicli  was 
])asse(l  ill  If):);'),  piovides,  in  Section  7  thereof,  the 
Act  commencing  at  49  Statutes  52  as  follows:  ^*The 
contents  of  the  Federal  Register  shall  lie  judicially 
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noticed  and  without  prejudice  to  any  other  mode  of 
citation  may  be  cited  by  volume  and  page  number.'' 
And  [47]  therefore,  the  documents  that  they  may 
be  wanting  to  discuss  in  their  motions  are  properly, 
under  that  authority,  taken  judicial  notice  of  it  they 
have  actually  been  published  in  the  Register. 

Mr.  Sullivan:  The  motion  which  we  have  in 
mind  is,  and  we  move  your  Honor  to  do  so,  to  dis- 
miss both  count  1  and  count  2  of  the  indictment,  or, 
in  the  alternative,  to  instruct  the  jury  to  render  a 
verdict  of  not  guilty  or  acquittal  based  upon  the 
opening  statement  of  Government  counsel.  The 
opening  statement  of  Government  counsel  as  to 
what  they  intend  to  and  are  going  to  prove  to  show 
a  conspiracy  under  either  count  1  or  count  2  are 
all  matters  and  things  which,  neither  in  and  of 
themselves,  nor  collectively,  constituting  conspiracy. 

The  Court :  I  am  going  to  permit  the  counsel  for 
the  Government  to  add  to  their  opening  statement  a 
statement  in  substance  and  effect  that  they  expect  to 
prove  all  of  the  allegations  of  the  indictment,  which 
will  correct  any  discrepancy  in  that  respect. 

Mr.  Sullivan:  May  we  have  at  this  point,  then, 
your  Honor,  an  exception  to  the  Court's  allowing 
the  Government  to  reopen  their  statement  and 
denying  our  motion  ? 

The  Court:     You  may  have  an  exception. 

Mr.  Goodman:  May  the  record  show  that  all 
counsel  join  in  this  motion  ? 

The  Court:  It  is  understood  that  the  motion  is 
made  [48]  on  behalf  of  all  the  defendants  and  ex- 
ception noted  on  behalf  of  all. 
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That  is  ^oing  to  be  the  court's  ruling.  I  notieed 
in  the  (►j)eiii]i,ir  statement  that  the  Government  only 
stated  a  few  facts;  and  I  am  u'oing  to  give  the 
Govermiicnl  an  ()i)])()rtunity  if  they  so  desire,  to 
mak<'  a  lint  her  oi)ening  statement  and  whether  or 
not  tliey  ex})ect  to  })rove  all  the  allegations  of  the 
indictment. 

Mr.  Sullivan:  Your  Honor  will  notice  that  all 
of  the  overt  acts  that  are  alleged  in  the  indictment 
as  overt  acts  are  ones  dealing  with  transportation. 
Counsel  for  the  Government  in  his  opening  state- 
ment to  the  Jury  lias  stated  that  at  various  times 
rubbei'  tires  were  transported  from  one  place  to  an- 
other, ()]•  were  seen  in  the  act  of  being  transported 
and  after  these  individual  transportation  acts,  he 
states,  to  use  his  words,  'Hhat  the  tires  from  then 
on  vanished;  that  they  were  no  more  to  be  found 
by  the  OflRce  of  Price  Administration.  Tlie  Office 
of  Pi'ice  Administration  regulations,  or  the  ration- 
inu"  regulations,  provide  on  the  transfer  by  a  re- 
tailei-,  wliicli  he  stated  in  this  case  ha])pened  to  be 
iii(li\'i(lnn.ls  involved  in  filling  stations:  **Any  re- 
t:iil(M'  may,  without  certificate,  transfer  any  new 
tire  or  tube  to  any  retailer,  distributor,  wholesaler 
(U-  manufacturer.''  Tt  is  specifically  j)T'ovide(l  in 
file  Act. 

Tlieii,  ])y  a  disti'ibutor :  ''That  any  disti-ilnitor 
may,  without  c(M'tificate,  transfer  any  new  tii*e  or 
tu])e  to  any  [49]  wholesaler  or  manufacturer."  The 
same  with  I'cfc reduce  to  a  wholesaler:  ''may  transfer 
to  any  oth.ei'  wholesaler  oi-  manufactui'er  without 
certificate.'" 
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By  a  wholesaler:  ''Any  wholesaler  may,  without 
certificate,  transfer  any  new  tire  or  tube  to  any 
manufacturer. '* 

Then,  records:  ''Any  person  making  a  transfer 
pursuant  to  paragraphs  1,  2  and  3"— which  I  have 
just  read 

Tlie  Court :  That  is,  in  effect,  that  the  transfers 
liave  to  be  made  to  a  consumer,  isn't  it? 

Mr.  Sullivan :     Well,  that  is  right. 

Mr.  Goodman:  In  order  to  make  out  a  case  for 
the  Government  they  have  to  prove  sales  to  con- 
sumers. 

The  Court:  They  are  not  charged  with  a  sub- 
stantive offense.  They  are  charged  with  conspiracy, 
that  that  was  the  intent  and  object  of  the  conspir- 
acy, and  whether  they  actually  did  it  or  not  would 
be  material. 

Mr.  Sullivan:  Counsel  for  the  Government  has 
stated  that  there  are  no  substantive  offenses  that 
they  are  going  to  nor  can  they  prove. 

The  Court:  Under  conspiracy  they  do  not  have 
to  prove  a  substantive  offense.  If  they  can  prove 
that  there  was  a  combination  here,  the  conspiracy 
was  for  that  purpose,  the  crime  was  complete 
whether  they  have  sold  any  to  a  user  or  not,  an 
ultimate  user. 

Mr.  Sullivan:  That  is  corre^'t.  I  think  that 
f)r()hably  counsel  rather  confused  you  with  what  we 
liad  in  [50]  mind.  It  is  not  that  we  know,  and  the 
Govei-nnient  knows  probably  whether  or  not  we  do, 
that  tlioiH^  iwc  no  substantive  acts  of  selling  to  a  con- 
sumer, and  they  can  indict  on  that. 
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The  Court :     I  do  not  know  what  they  can  prove. 

Mr.  Sullivan:  That  agreement  that  they  eon- 
tend,  and  which  it  is  our  contention  that  they  did 
not  express  to  the  jury,  in  this  sense:  If  they  had 
told  th(^  jury  in  the  opening  statement  that  tires 
were,  on  sucli  and  such  a  date,  transported  to  such 
and  such  a  place  and  an  ad  was  run  in  the  news- 
})aper  to  consumers  to  come  and  huy  their  tires 
there,  and  we  will  make  a  deal  to  you  to  avoid 
having  a  certiticate,  that  would  have  been  an  in- 
dication of  what  was  going  to  go  on.  But  here, 
the  bald  statement  of  coiuisel  for  the  Government 
to  the  jury  is  simply  that  they  can  prove  the  acts 
of  transportation  and  that  the  tires  vanished  from 
their  sight  by  reason  of  this  transportation.  Now, 
whether  or  not,  even  if  you  take  it  as  a  w^hole,  your 
Honor,  i  f  that  is  a  sufficient  indication  of  an  agree- 
ment to  conspire  to  violate  the  laws  of  the  United 
States 

1'lie  Court:  May  I  ask,  Mr.  Norcop,  is  it  your 
understanding  and  your  contention  that  you  are 
going  to  offer  evidence  that  would  tend  to  establish 
the  fact  that  these  people  were  handling  tires  for 
tlic  |)urp()se  of  ])lacing  them  in  the  hands  of  the 
users  ? 

Mr.  Norcop:     Yes,  your  Honor. 

The  f'oui't:  And  you  arc  not  in  contlict  with  the 
dc-  [51]  IViidants  in  so  far  as  the  provisiotis  (d*  tbc 
Act  is  (M>n('<'i*ne(l  in  that  regard? 

Mr.  Norcop:  Oh,  no.  No.  If  there  was  just  an 
agreement  to  ti-ansfer  from  one  dealei-  to  another 
and  tliat  ended  the  entire  matter,  we  wouhl  not  be 
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ill  court;  and  we  do  not  end  there  in  our  allegations 
ill  the  indictment. 

The  Court :  I  know,  but  you  did  in  your  opening 
statement. 

Mr.  Norcop :  Then,  if  I  did,  I  will  supplement  it 
and  I  will  say  at  this  time,  if  the  Court  please,  we 
are  not  always  compelled  to  disclose  every  detail  of 
our  testimony  in  the  opening  statement. 

The  Court :  You  do  not  have  to  make  one,  so  far 
as  that  is  concerned ;  and  if  you  make  one,  you  can 
get  up  and  state  in  substance  that  you  expected  to 
prove  all  of  the  allegations  of  the  indictment  and 
you  have  made  a  completed  statement. 

Mr.  Norcop :  I  should  have  made  it  in  that  form, 
but  I  do  want  to  say  this  to  the  Court  so  that  the 
Court,  out  of  the  ])resence  of  the  jury,  will  have  a 
little  more  idea  of  what  is  coming  throughout  the 
case. 

The  Court :  I  just  asked  you  the  question :  It 
is  your  intention  to  introduce  evidence  that  will  tend 
to  show  that  the  conspiracy  here  was  to  ultimately 
get  these  tires  into  the  hands  of  users? 

Mr.  Norcop:     Yes.  [25] 

The  Court :  Without  complying  with  the  regula- 
tions ? 

Mr.  Norcop :  Yes,  your  Honor ;  and  we  will  have 
a  number  of  instances  of  it. 

Mr.  Sullivan:  If  those  matters  and  things  were 
incorporated  in  the  statement  to  the  jury,  then  our 
motion  would  obviously  be  out  of  order. 

The  Court:  I  am  glad  to  have  it,  because  you  are 
in  accord,  as   I  understand  it,  that  the  agreement 
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that  it  is  incumbent  upon  the  part  of  the  (lovern- 
nient  to  i)rove  is  that  these  people,  by  r-oneert  of 
action,  intended  that  the  tires  would  ultimately 
reach  the  user. 

Mr.  Sullivan :  Would  get  into  the  hands  of  the 
consumers.  Yes,  your  Honor ;  we  are  in  agreement 
along  that  line.  In  so  far  as  our  motion  is  con- 
cerned, as  I  told  your  Honor,  it  was  made  for  that 
purpose  and  also  for  the  purpose  of  keeping  the 
Government  confined  to  the  proof  of  the  corpus 
delicti  before  it  starts  to  connect  these  defend- 
ants up. 

The  Court:  Of  course,  you  realize  that  a  con- 
spiracy indictment  is  very  broad  and  the  Court 
can't  tell  a  great  deal  about  what  things  may  tend 
to  prove  until  we  get  down  toward  the  end  of  the 
Government's  case. 

Mr.  Sullivan :  That  is  quite  true,  your  Honor, 
but,  at  the  same  time,  because  of  the  nature  of  the 
indictment,  you  see,  we  w^ere  not — while  we  did 
make  a  motion  for  a  bill  of  particulars,  we  were  not 
fuT'nished  one,  that  is,  the  Court  denied  us  the  right 
to  liave  a  ])ill  of  particulars  [53]  and  because  of 
that  we  are  left  somewhat  up  in  the  aii*  as  to  just 
w^here  we  stand  with  reference  to  what  the  Govern- 
ment is  (li'iving  at,  because  in  all  of  its  overt  acts, 
strangely,  tliey  all  go  to  the  transportation  of  tires. 

The  Court:  Of  course,  the  overt  acts  do  not  n(M'- 
ossarily  Iiave  to  allege  an  offense. 

Mr.  Sullivan  :     No ;  that  is  quite  true. 

The  Court :     An  overt  act  may  on  its  face  appear 
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absolutely  innocent  and  yet  be  an  act  in  further- 
ance of  a  conspiracy. 

Mr.  Sullivan :  That  is  quite  true,  but  outside  of 
just  the  use  of  the  words  ''still  in  contravention  of 
the  United  States  statutes"  and  that  kind  of  a  case, 
there  is  nothing  in  the  indictment  to  even  hint  at 
what  part  of  the  great  bulk  of  legislation  concern- 
ing the  office  of  the  Price  Administration  these  de- 
fendants are  on  trial  for  violating;  and  that  is  the 
purpose  of  our  motion,  to  get  this  thing  cleared  up 
so  that  your  Honor  understands  us  and  we  under 
stand  counsel  for  the  Government  and  counsel  for 
the  Government  understands  where  we  stand  in  the 
picture. 

The  Court:  So  far  there  does  not  seem  to  be 
much  of  a  disagreement. 

Mr.  Sullivan:  If  our  motion  has  accomplished 
that  and  to  indicate  to  your  Honor  the  position  of 
the  defendants 

The  Court :  While  not  any  too  familiar  with  the 
regulation,  it  is  my  understanding  that  the  charge 
involves  the  [54]  transfer  of  tires  to  a  user. 

Mr.  Goodman:  Your  Honor,  may  T  supplement 
Mr.  Sullivan's  statement  with  this  observation? 
Your  Honor  might  be  interested  in  it.  A  similar 
case  was  tried  in  this  district  before  another  Court, 
a  motion  was  made  requiring  the  Government  tc) 
elect  on  which  count  to  stand,  the  same  as  the 
Braverman  case,  at  the  commencement  of  the  trial, 
and  the  trial  Court  ultimately  ruled  upon  it,  and  at 
the  conclusion  of  the  Government's  case  required 
the  Government  to  elect  at  that  time,   wliich  the 
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Govorunicnt  did.  In  that  case  tlic  (roveriiiiiciit 
elected  to  stand  on  count  2,  which  was  a  fraud 
count,  the  same  as  ours.  The  original  count,  count 
1,  was  dismissed  for  the  reason  that,  prior  to  March 
27,  1942,  whicli  was  the  date  the  Second  War 
Powers  Act  was  enacted,  we  had  no  penal  provi- 
sions in  our  statute  punishing  the  violation  of  any 
of  these  rules,  regulations  and  directives.  So  that 
in  that  case,  vmder  count  1  there  had  been  no  of- 
fenses committed  against  the  United  States  Govern- 
ment. 

The  Court:     The  first  overt  act  here 

Mr.  Goodman:  Yes,  I  am  making  that  observa- 
tion. We  do  not  have  that  in  our  case.  In  other 
words,  the  Second  War  Poweis  Act  went  into  effect 
on  March  2,  1942,  and  there  were  no  penal  ])rovi- 
sions  in  full  force  and  effect  during  the  time  the 
overt  acts  were  committed,  but  when  they  relied 
on  the  second  count  then  o])jection  was  made  to 
l)roceeding  on  that  count,  because  it  did  not  state 
facts  suflBcient  to  [55]  constitute  a  public  offense. 
Counsel  for  the  defendants  relies  upon  the  case  of 
FTammerschmidt  v.  United  States,  reported  in  265 
U.  S.  182,  decided  May  26,  1924.  Judge  Hollzer, 
of  the  trial  court,  ultimately  had  ruled  upon  that 
motion,  and  determined  that  the  second  count  of 
the  indictTuent  was  insufficient  because^  it  laiiiMl  to 
allege  facts  showing  how,  when  and  where  functions 
of  (lovernment  wei'e  oven-eaclied  by  ti'ickcM-v,  dis- 
h()n(vsty,  or  any  other  device. 

The  Court:     Are  you  making  the  aigunient   that 
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the  Government  can't  fall  back  on  count  1  instead 
of  count  2? 

Mr.  Goodman :  I  am  coming  to  this  point.  After 
that  was  ruled  on,  and  the  second  count  ultimately 
dismissed,  Government's  counsel  in  this  case  dis- 
missed the  first  indictment  against  the  defendants, 
and  had  a  new  indictment  brought  in,  in  which  they 
attempted  to  rectify  the  deficiency  in  count  2,  which 
they  ran  into  in  this  previous  case.  That  rectifica- 
tion is  the  addition  of  the  language  in  count  2,  com- 
mencing with  line  11,  on  page  6  of  the  indictment, 
and  ending  with  the  word  *' certificates"  on  line  19. 
That  portion  was  added  to  the  second  coimt  as  dis- 
tinguished from  as  it  read  on  the  return  of  the 
first  indictment. 

The  Court:  May  I  ask,  was  this  question  raised 
before  Judge  Yankwich  ? 

Mr.  Goodman:     Yes. 

The  Court:     On  the  demurrer  to  the  indictment? 

Mr.  Goodman :     Yes.  [56] 

The  Court:     He  overruled  it? 

Mr.  Goodman:     That's  right. 

The  Court :  That  is  the  law  of  the  case,  so  far  as 
V  e  are  concerned  here. 

Mr.  Goodman :  The  only  purpose  in  my  observa- 
tion was  to  bring  home  to  the  Court  the  fact  that 
so  far  as  the  defendants'  position  is  concerned  now, 
we  stood  on  the  position  that  count  2  of  the  indict- 
ment still  fails  to  state  facts  .^uflQcient  to  constitute 
a  ])ublic  offense. 

The  Court:  You  have  your  record  protected  on 
the  demurrer.      I    niiglit   state,  on   the   question   of 
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election,  as  I  liave  advised  counsel  inroiinally,  il'  the 
Government  does  not  prove  more  than  one  agree- 
ment, then  at  the  end  of  the  Government's  case  the 
Court  v^ill  require  an  election.  What  do  you  want 
to  do  about  youi-  opcMiini;  statement  f 

Mr.  Norcop:  1  would  like  to  suj)i)lement  it,  youi' 
Honor;  amend  it  by  making  a  few  i)ri('f  additions. 

The  Court:     Very  well.     Any  objection  i 

Mr.  (Joodman:  May  1  protect  the  record:  To 
which  the  defendants  object  on  the  ground  that 
there  is  no  right  on  the  pai't  of  counsel  now  to 
amend  his  opening  statement,  and  that  it  is  not 
within  the  discretion  of  the  Court  that  he  should  be 
allowed  at  this  time  to  amend  his  statement  to  the 
jury. 

The  Court:     Counsel,  we  don't  try  ciiminal  cases 
on  technicalities  any  more.     We  are  going  to  try 
this  case  on  its   merits.     Objection   overruled   and 
an  exception  noted.  [57] 
(Jury  present.) 

The  Court:  Mr.  Norcop 's  a])plication  for  an  op- 
portunity to  sup[)lement  his  o])ening  statement  is 
granted. 

(Ml*.  Norcop  adds  to  his  opening  statement, 
as  follows:) 

Mr.  Norcop:  Just  a  few  words  further,  if  the 
Court  ])lease,  which  I  omitted  heloir  doom,  this 
morning. 

We  intend  to  pi'ove,  gentlcMuen,  each  and  (nei'v 
allegation  of  every  })art  of  this  indictrncnt,  which 
was  gone  into  fully  this  morninn'  by  th<'  coui't,  and 
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which  will  be  called  again  to  your  attention  before 
the  case  is  submitted  to  you,  including  specifically, 
we  will  ])rove  that  there  was  an  agreement  between 
these  six  defendants  to  have  new  tires  reach  the 
hands  of  ultimate  consumers,  in  violation  of  the 
revised  tire  rationing  regulations,  and  in  that  con- 
nection, specifically,  we  will  bring  on  a  witness  who 
will  testify  that  the  defendant  Rose  made  him  a 
specific  offer  of  a  certain  number  of  tires,  at  a  cer- 
tain date,  at  a  certain  price. 

We  will  bring  in  another  witness  who  will  testify 
that  he  purchased  from  the  defendant  Rose,  pur- 
suant to  this  conspiracy,  at  another  place,  another 
time,  a  large  batch  of  new  inner  tubes,  in  violation 
of  the  regulations,  because  no  rationing  certificates 
were  had  by  the  purchasers. 

We  will  prove  solicitations  by  one  or  more  of  the 
defendants  to  do  the  same  thing.  We  will  prove,  in 
addition,  that  on  one  occasion  the  defendant  Rose 
stated  to  two  different  witnesses,  who  will  appear 
liere,  that  the  [58]  price  of  those  tubes,  to  be  bought 
without  a  rationing  certificate  was  an  average  price 
of  $12.50  each  for  a  new  tube;  and  we  will  show  that 
Mr.  Rose  frequently  went  to  that  w^arehouse  I  re- 
ferred to,  behind  Randall's  insurance  office  on  Sun- 
set, that  he  had  rented,  and  in  his  personal  automo- 
bile took  away,  a  few^  at  a  time,  new  tires  and  new 
tubes  from  that  place.  One  witness  looked  in  on 
one  occasion,  when  the  door  was  open,  and  saw 
how  many  of  the  rest  were  remaining.     The  testi- 
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mony  will  show  that  they  were  ])ractically  all  gone 
OH  that  occasion,  and  this  all  occurred  within  a 
very  short  period  of  time. 

That  is  the  only  additional  statement   I  dcsiiv  to 
make,  if  the  court  please.  [59] 


HENRY  NOVISOFP 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  testified  as  fol- 
lows: 

My  name  is  Henry  Novisoff. 

Mr.  Norcop:  Before  I  interrogate  Mr.  Novisoff, 
under  the  authority  of  the  Federal  Register  xVct, 
1940  Statutes,  500,  I  now  ask  to  have  marked  foi* 
identification  11  booklets  that  art*  the  ])ublications 
in  the  Federal  Register,  of  the  matters  mentioned 
in  the  first  12  counts  of  the  indictment. 

The  Court:     The  first  12  paragra])hs ? 

Mr.  Norcop:     The  first  12  [)arag]a|)hs. 

The  Court:  Is  there  any  objection  why  they 
can't  be  admitted  in  evidence,  and  have  it  over 
with  ? 

Mr.  (loodman  :     That  is  agreeable. 

The  Court:     Any  objection,  gentlemen? 

Mr.  (lOodman:  T  think  it  is  a  matter  which  the 
court  will  take  judicial  notice  of. 

The  Court:     They  may  want  to  refer  to  them. 

Mr.  Ooodman:     That  is  all  right. 
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(Testimony  of  Henry  Novisoff.) 

Direct  Examination 

My  business  in  May,  1942,  was  automobile  tires; 
retreading,  new  tires.  I  was  in  business  at  1161 
South  Main.  I  had  been  in  business  there  16  years 
under  the  name  of  Perfect-Made  Tire  Company. 

I  know  the  defendant  Phil  Taplin.  I  have  had 
an  acquaintance  with  him  about  six  years.  I  had  a 
conversation  [60]  with  him  in  May  of  last  year.  I 
telephoned  him.  Somebody  told  me  he  was  in  the 
market  for  retreading  molds,  of  which  we  had  two 
we  wasn't  using,  so  I  called  him  up  and  said  **I  got 
two  retreading  molds" 

Mr.  Goodman:  I  object  to  the  introduction  of 
any  evidence  of  conversations  between  this  witness 
and  Mr.  Taplin,  unless  the  corpus  delicti  is  proved, 
or  unless  the  defendant  Rose  is  connected  up  with 
thi.^  alleged  conversation,  unless  the  testimony  goes 
in  with  a  reservation  to  later  move  to  strike  out  the 
testimony  unless  it  is  connected  up  with  a  con- 
spiracy. 

The  Court:  Let  us  have  an  understanding  now, 
gentlemen,  and  it  will  save  a  lot  of  strain  on  yoirr 
voice,  and  a  lot  of  overruling  of  objections:  May 
it  be  stipulated  that  the  evidence  introduced  will  be 
subject  to  a  motion  to  strike  unless  it  is  connected, 
and  tliat  will  apply  to  each  defendant,  and  will  be 
received  under  that  understanding?  [60-a] 

Mr.  Norco]):     Yc^s. 

Mr.  Goodman:  We  accept  the  stipulation  of 
Government  counsel. 
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{By  the  witness;  : 

So  1  called  hiiii  up  ami  asked  iiiiii  il'  be  was 
in  the  market  for  two  retreading  molds,  and  he 
said,  "'At  the  present  time  1  am  not,  hut  1  am 
in  the  market  for  new  tires  and  new  tubes."  1 
said,  '1  don't  think  1  can  sell  you  new  tires  and 
new  tubes."  He  said,  **You  can."  iSo  the  next 
day,  or  two  days  later,  1  don't  rememljer  the  day 
exactly,  \w  came  and  showed  me  the  rationing 
i*egulati(;n  where  a  retail  dealer  can  sell  to  another 
retail  deiiler  without  a  certificate.  1  wasn't  satisfied 
with  that.  I  called  D'Oit's  secretary,  whose  name  is 
Mr.  Johnson,  and  asked  him  if  they  could  be  sold 
to  another  dealer,  tires  and  tubes,  and  he  said, 
"ir  h(^  has  a  i-esale  imnibei'  and  lie  is  a  legitimate 
tire  dealer  you  absolutely  can  sell  them,  ])ut  to 
play  safe,"  he  said,  '4ie  should  have  a  letter 
notarized  that  he  is  50  per  cent  wholesale^  and 
50  per  cent  retail,  and  by  presenting  to  you  a  cer- 
tificate of  resale  number  and  notarizing  this  paper 
you  are  absolutely  playing  safe  to  sell  him  those 
tires." 

Then  I  saw  Mr.  Taplin  at  my  [)lace  of  busi- 
ness following  that.  1  talked  to  liim  and  ex- 
plained to  liim  if  he  signs  this  l(»ttei'  that  he  is 
50  per  cent  wholesale  and  50  ])er  cent  retail  I  wouhl 
be  able  to  sell  to  him;  that  I  had  tallied  to  Mr. 
Johnson,  secretary  to  Mr.  D'Oir.  Mr.  Sam  Weiii- 
stein,  whom  he  recognizes  )um-c  in  comt  sitlin:;-  on 
the  end  of  the  row,  came  [<>!]  with  him  when  he 
came  to  negotiate^  with  m(^  He  was  nresent  wlien 
the  talk  occui-i'ed  betwiM^n  Mr.  Taplin  and  me  about 
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purchasing  my  tires.     That  was  all  that  was  said. 
I  told  them  what  they  would  have  to  do  in  order 
to  sell   the  tires.   We  went  upstairs   and   typed  a 
letter  to  the  best  of  our  knowledge,  and  went  across 
the  street  and  notarized  it;  Phil  Taplin  signed  it, 
and  then  gave  me  a  deposit  on  that  date,  and  Sun- 
day they  picked  up  the  tires.     He  made  a  deposit 
of  $150  in  cash.     The  total  price  agreed  upon  for 
my  new  tires  and  tubes  was  $4,800.00.    I  was  paid 
the  balance  with  a  certified  check.     If  I  recollect, 
it  was  the  California  Bank,  signed  by — the  check 
was  signed  by  Phil  Taplin.    I  was  paid  in  advance 
of  delivery  of  the  merchandise.     He  did  not  say 
anything  about  when  delivery  should  take  place, 
but  Saturday,  if  I  recollect,  he  said,  ''That  is  my 
busy  day;   I   cannot   come   down,   so   if  you   don't 
mind   if   I   take    Sunday,   your   store   will   not   be 
busy  and  so  mine  isn't,  I  will  take  delivery  Sun- 
day."    That  was  convenient  to  us,  because  we  are 
not   open   on    Sunday,   so  he   sent   Mr.   Weinstein 
for  the   tires.     He   did   not   come   himself.     After 
T    had    already    received   my    full    purchase    price 
Weinstein   came   over   Sunday  to   accept   delivery. 
It   was   in   the   morning   between   9:00    and    10:00 
o'clock.     I  was  there.      Besides  Weinstein   and   I 
my  son  was  there,  and  another  of  my  employees. 
The   vehicles   brought    to   load   the    tires    in    were 
closed  trucks.  As  to  who  was  driving  those  vehicles, 
T  think  Mr.  Weinstein,  if  T  remembei*  right,  aiul 
another  fellow  with  [62]  him,  but  I  don't  recolh^'t 
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his  name;  1  doui  know  the  other  fellow  al  all. 
I  do  not  see  him  in  the  eourt  room  here.  There 
were  only  two  men,  one  for  each  truck,  one  driv- 
ing each  truck.  Taplin  himself  was  not  there.  It 
took  a  couple  of  hours  to  load  the  tires. 

Mr.  Sullivan :  We  stipulate  that  the  document 
just  shown  us  may  go  into  evidence. 

(By  the    Witness): 

That's  the  document  that  I  had  referred  to  a 
moment  ago,  that  Mr.  Taplin  gave  me. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  2.) 

Mr.  Norcop:  This  is  on  the  stationery  of  the 
Perfect-iMade  Tire  Co.  H.  J.  Novisoff,  M,or.,  IKH 
South  Main  Street,  Los  Angeles,  California.  May 
22,  1942. 

I,  Phil  1\iplin,  located  at  :]412  Winter  Street,  Los 
Angeles,  for  tli(*  last  five  years,  handlinij:  new,  used 
and  retread  tires,  have  an  average  of  ^O'^i  retail 
sales.     My  retail  tax  pei-mit  mnnber  is  AA-()2(S4. 

Signed:     Phil  Ta])lin. 

Witness:     G.  Metzer. 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  May,  1942.  Ada  L.  Sack,  Notary  Public  in  and 
for  (/ounty  of  Los  Angeles. 

And  seal,  [(i:^ 

(By  the   witness:) 

I  gave  Mr.  1'aplin  or  Mi'.  WcinstiMu  an  invoice  for 
this  merchandise. 
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(Mr.  Norcop  produces  a  pink  sheet.) 

(By  the  witness:) 

That  is  the  invoice  I  am  referring  to.  These  other 
six  or  seven  sheets  are  new  tires  and  new  tubes. 
This  is  an  itemization  of  the  summation  that  ap- 
pears on  the  pink  sheets.  I  did  not  have  a  talk 
with  Taplin  after  the  tires  were  taken  away.  The 
next  day  or  so  he  came  to  me,  and  he  bought  some 
more  tires  on  the  25th;  14  tires.  He  came  to  me, 
and  I  said,  '^How  the  dickens  can  you  sell  tires?  We 
have  only  sold  a  few  tires.  I  don't  understand  how 
you  can  dispose  of  them.  You  cannot  sell  them,  be- 
cause of  rationing.  We  have  only  sold  a  very  few." 
And  he  pointed  out  to  me  that  Weinstein  was  con- 
nected with  a  lot  of  physicians  and  surgeons  who 
were  entitled  to  new^  tires.  Doctors,  and  that 
through  him  he  sold  these  tires  to  doctors  with 
certificates.  That's  the  answer  he  gave  me.  That's 
the  way  he  disposed  of  them. 

As  to  how  many  tires  I  sold  to  Taplin  on  this 
day,  Monday,  I  have  the  record  here.  I  have  14 
tires. 

Mr.  Norcop:  We  will  otfer  them  as  one  exhibit, 
that  invoice,  and  the  supporting  sheets. 

1lie  Clerk.     No.  3. 

Mr.  Norcop:  We  now  offer  in  evidence  the  last 
invoice  just  referred  to,  of  the  sale  on  the  25th.  [()4] 

The  Clerk :     No.  4,  the  last  one. 

(By  the  witness:) 

I  sold  my  entire  stock  of  new  tires  and  tubes  to 
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Mr.  Taplin,  as  represented  by  tliis  $4800.00  invoice, 
except  blemished  tires  tliey  wouldn't  buy.  j  had 
blemished  tires  tliat  had  been  in  fire,  and  tlie\- 
wouldn't  buy  them.  Everythins;-  else  went  to  tlicni. 
(Photostat  oF  eertified  eheek  offered  in  place 

of  original.) 

(The  document   refeired  to   was   i-eccived    in 

evidences    and    i^iai'kt^d    Government's     Kxhibil 

No.  5.) 

Cross-Examination 
By  Mr.  Goodman: 

Upon  the  sale  of  tliese  tires  to  ^Ii*.  Ta])lin,  that 
constituted  a  complete  liquidation  of  my  stock  of 
tires  and  tubes.  I  had  left  one  V.  S.  Royal  tire,  be- 
cause I  had  pending  a  certificate  foi'  tliat.  That 
was  the  only  tire  that  remained  in  stock.  As  to 
whether  upon  the  sale  of  these  tires  to  Mr.  Taplin 
I  notified  the  Office  of  Price  Administration,  I  asked 
them  permission  to  sell  them.  They  knew  tliat  T 
sold,  as  I  stated;  the  secrc^tary  to  D'Ori-  knc^w  all 
about  it,  because  he  gave  ))ermission  to  me,  and  how 
to  wi'ite  that  letter.  After  the  sale  was  c(nnplcted 
I  did  not  notify  the  Officte  of  Pi-ice  Administration 
that  I  had  sold  all  my  new  tires  a.nd  tnl)(>s  to  Mr. 
Taf)lin,  in  liquidation  of  my  business.  1  kept  [(m] 
a  record  of  the  sale.  Some  I'epresentativc  of  the 
office  of  T^i'ice  Administi'ation  subsecnicntl}-  called 
at  my  place  of  l)usin(\ss  to  (\\amin(^  those  K^coids. 
They  did  examine  them.  1  uave  them  a  copy.  1 
executed  tiie  invoice  in  duplicate,  in  accordance  with 
the  regulation  of  the  OPA.      1  uave  one  to  the  OiW. 
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one  for  Taplin  and  one  T  have  in  my  possession 
here.     That   was  all   in  accordance  with   the   rules 
and  regulations  of  the  office  of  Price  Administration 
as  far  as  my  knowledge. 

The  representative  of  the  office  of  the  Price  Ad- 
ministration called  at  my  place  of  business  to  ex- 
amine the  records  of  this  alleged  sale  to  Mr.  Taplin 
a  few  days  after  the  sale.  They  did  not  call  back 
again,  after  the  first  time,  to  check  my  records  any 
further.  I  told  them  of  the  sale  to  Mr.  Taplin,  and 
I  had  permission  before  to  sell  the  tires.  I  did 
not  ever  ascertain  or  discover  subsequently,  or  at 
any  time,  that  Mr.  Taj^lin  was  not  a  retailer.  I 
knew  him  as  a  retailer.     I  knew  he  was  a  retailer. 

i\s  to  whether  I  ever  discovered  at  any  time  after 
the  alleged  sale  to  Mr.  Taplin  that  any  of  the  facts 
that  he  related  in  the  letter  to  me  were  untrue,  I 
couldn't  answer  that  question,  because  I  did  not 
Know  it.  So  fai'  as  I  knew,  they  are  all  true,  a 
legitimate  dealer. 

This  ti'uck,  or  these  trucks  that  were  used  to 
transport  these  new  tires  on  Sunday,  had  an  open 
back.  The  tires  were  clearly  visible  to  anyone  wlio 
would  observe  the  truck  in  the  rear,  but  they  had 
doors  to  close  uj).  I  couldn't  recol-  [()(>]  lect 
whether  they  were  closed;  that's  so  long.  I  wouldn't 
remember.  It  was  during  the  daytime,  but  I  left 
the  store  before  they  finished  it.  We  counted  tlif 
tires,  and  we  had  a  gathering  at  the  house  that  day, 
so  1  left  al'tei-  they  received  the  tires.  I  lefl  Ix  Tore 
they  closed  the  doors  at  tlu^  back.  1  don't  kiiov. 
where  the  tires  went  to. 
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Cross-Exaini  nation 
By  Mr.  Sullivan: 

I  know  Ml'.  Paddock.  He  sells  Murray  tires,  witli 
the  Star  Tire  k  Rubber  Company.  He  is  not  con- 
nected with  the  Office  of  Price  Administration  to  my 
knowledge.  He  offered  to  buy  tires  from  me.  He 
had  a  customer  to  buy  them,  he  says.  He  came  in  a 
few  days  before,  and  he  was  figuring  to  buy  all  the 
tires,  and  I  also  asked  him  could  I  sell  it,  and  he 
said,  ''Yes,  you  can  sell  it  to  a  man  if  he  has  a 
resali^  numbei-;  you  can  absolutely  sell  it.""  So  the 
next  couple  of  days  he  came  and  wanted  to  buy, 
and  I  said,  *'The  tires  are  sold  to  Phil  Taplin,  with 
permission  of  the  OPA." 

Further  Cross-Examination 
By  Mr.  Goodman: 

No  representative  of  the  Office  of  Price  Adminis- 
tration ever  came  to  me  and  offered  to  sell  my  tires 
at  a  commission.  I  know^  Ray  H.  Paddock.  He 
sent  me  a  customer,  but  he  did  not  ask  me  any 
commission.  [67] 


LOUIS  C.  KILGORE, 

called  as  a  witness  by  and  on  behalf  of  the  Govei'n- 
ment,    having    been    first    duly    sworn,    testified    as 

follows : 

My  business  is  (l(^t(H'tive  lieutenant,  Los  Angeles 
])olice  de])a7'tment.  1  was  so  employed  in  May  of 
last  yeai'.  1  was  on  duty  on  the  2()th  of  May,  1942. 
I  wvwi  on  at  4:00  o'clock  in  the  afternoon.     I  had 
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occasion  to  go  the  the  vicinity  of  12th  and  Stanford 
Streets  here  in  Los  Angeles  that  evening.  Detective 
Leland  Gerty  went  with  me.  He  is  also  of  the  Los 
Angeles  police  department.  When  I  arrived  at  12th 
and  Stanford  Streets  I  did  not  immediately  on  ar- 
riving see  any  persons  now  in  the  court  room.  I  did 
see  vehicles  there.  They  were  a  Dodge  closed  panel 
truck,  and  an  International  closed  panel  truck  of 
about  50  per  cent  larger  capacity ;  I  should  say  one 
was  about  a  ton  and  a  half  and  the  other  was  about 
two  and  a  half  tons  capacity;  both  orange  or  yel- 
low colored ;  backed  in  an  open  shed  at  the  back  of  a 
service  station.  We  had  received  an  anonymous 
telephone  call  that  there  were  tw^o  trucks  there 
loaded  with  new^  tires,  just  before  we  came  on  duty, 
and  the  Captain  sent  us  there  to  investigate.  We 
were  attached  to  the  auto  theft  bureau,  detective 
division. 

After  we  arrived,  the  trucks  w^ere  jammed  back 
against  the  back  wall.  We  checked  the  license 
numbers  to  see  if  they  were  stolen,  and  found  they 
were  not.  We  checked  the  motor  vehicle  depart- 
ment, and  found  who  the  owners  were,  and  [68] 
found  they  were  registered  to  a  concern  tliat  rents 
trucks,  located  at  77tli  and  Central  Avenue. 

We  then  rolled  the  smaller  of  the  two  trucks,  I 
believe  the  Dodge,  out  a  couple  of  feet,  and  got  be- 
hind it,  and  saw  that  it  was  well  barricaded  with 
steel  rods  and  heavy  padlocks.  We  took  a  crowbar 
and  pried  up  on  the  corner  of  the  door.     I  think  we 
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jammed  one  of  the  locks  off  and  ^ot  tlie  clooi-  o])ened 
on  the  smaller  truck,  and  found  it  was  conii)letely 
full  of  new  automobile  tires  and  tubes. 

We  then  rolled  the  other  one  forward,  and  pried 
in  the  corner  of  the  door  and  opened  it  enough  so 
that  we  could  see  that  it  was  full  of  tires  and 
tubes.  The  station  was  practically  deserted.  There 
w^as  a  young  colored  man,  about  20  or  22  years  old. 
I  saw^  Louis  Vitagliano  there.  I  refer  to  the  man 
now  present  in  court  seated  next  to  the  man  in  a 
Coast  Guard  uniform.  The  man  that  is  standing 
now.  I  had  a  conversation  with  him,  just  in  front 
of  the  trucks,  right  after  dark;  I  should  say  about 
7:30.  He  and  I  w^ere  the  only  ones  participating 
in  the  conversation.  I  asked  him  if  he  owned  the 
tires,  and  he  said  he  did.  He  said,  along  with  five 
other  people  in  partners  with  him,  he  owned  the 
tires.  He  named  Mr.  Rose,  and  Mr.  Taplin,  as  I 
i-emember;  he  told  me  w^ho  they  all  wTre,  but  I  have 
forgotten  the  names  he  mentioned,  but  I  do  remetn- 
bei'  those  two.  1  asked  him  what  he  w'as  going  to 
do  with  the  tires,  and  he  said  he  w^as  going  to  sell 
them  legally  to  people  that  had  priority  certificates; 
that  everything  was  on  the  square  and  nothing  il- 
legal was  going  on,  nor  was  it  contemplated.  I  said, 
''That  being  the  case,  you  have  no  oh-  [()J)]  jcction 
if  we  notify  the  OPA  that  these  tii'cs  arc  licit*.''" 
He  said,  '^Certainly  not.  They  know  they  ai"e  lier(\" 
Then  Mr.  Ta])lin  carne  ovei",  I  bc^lieve,  and  joincul 
him. 
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As  to  whether  I  see  him  in  court  now,  the  first  one 
of  the  three,  I  believe,  over  on  the  righthand  bench. 
It  was  quite  dark,  and  I  am  not  positive  as  to  the 
identification,  because  it  was  dark,  and  the  station 
very  poorly  lighted.  As  to  whether  anybody  called 
his  name  as  being  Taplin,  I  think  so,  but  I  am  not 
positive,  because  that  was  a  year  ago,  and  we  have 
had  hundreds  of  other  cases  since  then.  I  don't 
think  I  had  a  conversation  with  him  w^hen  I  got 
there.  He  came  out  with  these  papers,  and  showed 
them  to  me,  showed  me  the  invoice,  the  bill  of  sale, 
and  the  amount,  Mr.  Taplin,  I  mean.  He  had 
papers  in  his  hand,  and  practically  all  of  the  con- 
versation I  had,  or  all  of  it,  I  had  with  Mr.  Vita- 
gliano. 

(Document  produced.) 

That  is  not  my  handwriting.  That  was  written 
by  Mr.  Gerty,  my  partner.  I  know  his  handw^riting. 
That  was  made  after  we  came  back  to  the  City  Hall. 

Cross-Examination 
By  Mr.  Angelillo: 

I  said  I  went  on  duty  at  4:00  o'clock,  and  the  tele- 
phone call  had  come  in  previous  to  that  time.  T 
arrived  at  the  service  station  on  that  particUiaT*  date 
to  the  best  of  my  memory  between  5:00  and  6:00 
P.M.  The  first  time  I  saw  [70]  Mr.  Vitagliano  was 
that  first  evening  that  I  was  there,  the  2()th  of  May, 
194l>.  I  think  it  was  about  7:30.  It  was  right  after 
dark.  I  had  never  seen  him  before^  iu  my  life  that 
I  know  oF.     T  don't  think  the  service  station  was 
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0})en  for  the  ti*ansaetion  of  business  at  7:30  P.M. 
oil  that  particular  date.  I  think  they  were  just 
closing  up  about  the  time  we  got  there.  That  is  my 
memory  of  it.  There  was  just  this  one  attendant 
there,  the  young  colored  man. 

There  is  not  a  storage  place  directly  across  the 
street.  I  think  it  is  down  the  street  about  a  block 
south  of  them,  down  Stanford,  the  next  comer. 

The  tirst  thing  I  said  to  Mr.  Vitagliano  was  with 
respect  to  the  tires  and  the  trucks,  questioning  him 
as  to  the  ownership  of  the  trucks  and  tires,  because 
that  is  what  we  w^ere  trying  to  find  out.  It  is  not  a 
fact  that  on  that  occasion  he  told  me  that  *Hhe  tires 
belong  to  Phil  Taplin."  It  is  a  fact  that  Phil 
Taplin  came  onto  the  scene  shortly  thereafter.  Mr. 
Taplin  show  me  a  bill  of  sale  and  invoices,  but  I 
didn't  even  read  them.  I  had  taken  Louis'  state- 
ment that  they  belonged  to  six  peo])le  who  were  in 
])artnership.  He  says,  '* There  are  five  other  i)eople 
in  this  with  me  and  everything  is  on  the  up  and  u]).'' 

M]'.  Angelillio:  I  move  that  be  stricken,  if  your 
Honor  please,  as  not  responsive  to  the  question  pro- 
})ounded  to  the  witness. 

'i'he  Court :  It  is  simply  repetition  of  what  he 
has  [71]  testified  to  before.  The  motion  will  be 
denied. 

(Hy  the  witness:) 

After  Ml'.  Tn])lin  showed  me  the  bill  of  sale  and 
tlu^  inventory,  I  don't  remember  whether  he  told 
me  on  that  (XM-asioii  that  he  was  the  owthm'  of  the 
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tires.  I  don't  remember  that  on  that  occasion  he 
also  told  mv  that  he  had  j)urchased  them  from  ^[r. 
Novisoff.  My  memoiy  is  that  he  said  he  had  re- 
ported the  matter  to  the  OPA,  or  had  already  done 
so.  I  don't  remember  whether  he  further  told  me 
that  he  did  not  have  to  report  them  under  the  Act 
as  he  understood  it. 

After  I  had  seen  Mr.  Taplin  my  conversation 
might  have  been  with  Mr.  Taplin,  not  with  Louis. 
I  don't  remember.  My  recollection  is  that  the  place 
where  the  trucks  were  was  a  small  filling  station  on 
a  corner  lot,  a  small  corner  lot,  with  one  room 
facing  the  pumps,  and  about  15  feet  back  of  this 
one  little  room  where  they  kept  the  cash  register 
and  so  forth  there  was  a  galvanized  iron  shed  with 
no  doors  in  front,  just  about  big  enough  for  two 
trucks  to  be  backed  in  it,  and  then  adjoining  that, 
tow^ards  east  of  that,  between  this  open  galvanized 
iron  shed  and  Stanford,  there  was  another  room, 
looked  like  a  tire  retreading  room  or  battery  room 
like  service  stations  have,  and  that  was  abutted  on 
the  property  line  at  the  sidewalk.  That  is  just 
about  how  big  the  station  and  the  property  was. 

I  remembei-  a  cafe  in  close  proximity  to  the  place 
i  have  just  desci'ibed,  right  across  the  sti'eet;  and 
there  is  one  [72]  adjoining  the  service  station  on 
the  west.  I  don't  remember  whether  the  building 
south  of  this  service  station  is  a  concrete  building. 
My  recollection  is  that  this  service  station  is  not  a 
very  large  station. 
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As  to  wlietlicr  12tli  and  Stanford  was  my  beat  or 
territory,  we  go  on  assignments  all  over  the  city. 
1  am  a  detective  lieutenant.  We  are  assigned  to 
cases  all  over  the  city,  but  usually  only  in  central 
division. 


WILLIAM  S.  FITZER, 

called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop : 

I  am  investigator  for  the  Office  of  Price  Admin- 
istration. I  have  been  so  engaged  since  the  eai'ly 
})art  of  December,  1941.  In  May,  1942,  1  went  to 
the  location  at  12th  and  Stanford  Streets.  That  was 
on  the  morning  of  May  the  25th.  I  went  in  along 
with  Mr.  Jack  Poster,  also  an  investigator  for  the 
Office  of  Price  Administration.  I  met  Mr.  Vita- 
gliano  there  the  first  time  we  called  at  the  station 
that  morning. 

We  told  him  that  w^e  had  come  to  that  address  and 
Vv'c  were  interested  in  the  tires  that  were  stored  in 
th(»  two  tT'Ucks  in  the  tin  shed  and  that  we  should 
like  to  know  who  owned  the  tires  and  what  it  was 
contem]ilated  was  to  be  done  with  them  and  where 
they  liad  conu^  from.  Mr.  Vitagliano  told  us  at  tluit 
time  that  the  tirc^s  were  owned  by  a  friend  of  his, 
[73]  Mr.  Phil  Taplin,  and  tiiat  Mi-.  Phil  1\i}.liii  had 
bought  them  from  the  Perfect-Made  Tire  Co.  and 
had,  as  a  matter  of  fact,  gone  over  to  the  Perfect- 
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Made  Tiro  Co.  the  day  before — on  Sunday  that  was 
— and  had  h)aded  the  tires  into  the  trucks  and  they 
had  brought  them  over  there  and  they  were  stored 
at  his  place  of  business  there  at  12th  and  Stanford 
purely  as  a  matter  of  accommodation  to  Mr.  Taplin. 
I  can't  i)ositively  remember  whether  it  w^as  at  that 
immediate  time  or  later  in  the  morning  that  Mr. 
Vitagliano  produced  sales  invoices  for  those  tires, 
showing  that  they  had  been  sold  by  the  Perfect- 
Made  Tire  Co.  to — that  is,  they  were  billed  to  Mr. 
Taplin. 

Mr.  Taplin  came  there  at  that  location  that  day. 
That  was  later  in  the  morning,  and  w^e  talked  with 
him  about  the  tires  that  he  had  purchased,  too. 
There  were  approximately,  if  I  recollect  correctly, 
318  tires  and  roughly  900  tubes.  We  had  not  been 
able  to  look  into  the  trucks  completely,  but  we 
couldn't  because  they  were  backed  up  pretty  closely 
to  the  wall,  but  we  could  see  enough  where  the  locks 
had  been  broken  and  the  doors  stood  ajar  so  that  we 
could  see  that  they  did  contain  tires  and  appeared 
to  be  full,  to  have  a  full  load.  Mr.  Taplin  said  tluit 
he  had  purchased  the  tires.  We  asked  him  wliat 
his  intended  disposition  was  and  he  stated  tliat  lie 
had  planned  on  buying  up  tires  wherever  he  could, 
Eecause  he  believed  that  they  w^ould  be  a  good 
investment;  that  he  was  of  the  impression  tliat  lie 
would  get  better  prices  for  them  as  they  becainr 
more  scaix-e.  It  was  suggested  to  Mr.  Taplin  that 
[74]  inasmuch  as  prices  had  been  set  by  the  Gov(mii- 
ment  on  the  tires,  that   tliere  was   relatively   little 
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possibility  of  making  money  on  a  speculative  deal 
of  that  kind.  And  he  stated  that  he  believed  that, 
as  they  became  more  scarce,  the  Government  would 
permit  higher  prices  for  tires  and  that  there  would 
be  an  opportunity  for  considerable  i)rotit.  We 
asked  him  how  it  happened  that  they  had  called 
for  the  tires  on  Sunday ;  that  that  was  not  a  normal 
business  day  and  that  most  people  did  not  do  busi- 
ness on  Sunday,  of  that  nature,  at  least,  and  he 
stated  that  Mr.  Novisoff  was  going  out  of  business 
and  he  was  very  anxious  to  get  his  stock  moved  out 
as  rapidly  as  possible,  and  that  he  was  anxious 
therefore  to  have  them  come  and  get  them  even  if  it 
was  on  Sunday  as  an  accommodation  to  him.  We 
asked  why  they  were  in  the  trucks  and  why  they 
had  not  been  put  in  some  other  type  of  accommoda- 
tion than  that,  and  Mr.  Taplin  answered  that  they 
had  been  unable  to  locate  a  warehouse  that  they 
felt  was  suitable  for  the  storage  of  tires,  but  that 
after  the  experience  of  having  the  police  officers 
break  into  the  trucks  they  believed  the  thing  to  do 
would  be  to  store  them  in  a  bonded  waiehouse  such 
as  Bekins;  and  he  suggested  that  they  would  tluM-e- 
fore  store  them  at  the  Bekins  warehouse  down  in 
the  vicinity  of,  as  I  recall,  4th  and  Alameda,  oi'  in 
that  locality.  Mr.  Taplin  at  that  time  stated  that 
he  had  complete  ownership  of  the  tires. 

The  vans  were  yellow  and  red,  and  1  am  not  su](» 
!)ut  what  one  of  th(*m  had  a  certain  amount  of  black, 
black  fenders,  [75]  as  I  recall.  We  took  the  license 
numbers  of  those  two  trucks. 


vs.  United  States  of  America  143 

(Testimony  of  William  S.  Fitzer.) 

Latei*  I  saw  the  same  two  trucks  at  another  loca- 
tion in  the  city  of  Los  Angeles.  We  saw  the  trucks 
on  East  4th  Street,  across  from  the  Bekins  ware- 
house. They  were  driven  there  by  Mr.  Taplin  and 
Mr.  Vitagliano.  I  am  not  positive  that  they  were 
driven  there  by  those  two  gentlemen,  but  those  two 
gentlemen  at  least  came  down  and  were  there  pres- 
ent at  the  time  that  the  trucks  were  parked  on  the 
street  at  that  location,  and  they  went  into  the  offices 
of  the  warehouse,  where  there  for  a  period  of  ap- 
proximately five  minutes  and  came  out,  got  in  a 
passenger  car  and  drove  aw^ay,  leaving  the  trucks 
standing  on  the  street.  The  trucks  remained  there 
on  the  street  until  about  4:30  or  quarter  to  five  on 
that  same  day,  which  was  Monday,  the  last  day 
that  we  had  seen  them.  At  that  time  they  wove 
driven  to  a  public  garage  on  9th  Place  at  Crocker, 
if  I  recollect  correctly.  I  think  it  is  called  Market 
Garage.  They  were  parked  in  there  at  that  time. 
I  saw  that  take  place.  I  was  trailing  the  vans. 
They  were  driven  there  by  Mr.  Vitagliano  and  Mr. 
Taplin. 

There  were  other  people  there,  but  1  do  not  know 
who  they  were  for  sure;  that  is,  when  the  trucks 
were  first  driven  down  Fourth  and  Alameda  at  tlu^ 
warehouse,  someone  else  was  there  because  they  had 
a  passenger  car  there  as  well  in  which  they  drove 
away  in.  I  don't  remember  whether  Mr.  Weinstein 
was  there  at  the  Mai-ket  Garage  or  not.  I  have  sch^i 
him  on  other  occasions.     I  am   referriim'   to   Sam 
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AVeinstein.     The  gentleman  with  the  aray  hair  sit- 
ting here.  [7()] 

I  was  present  at  a  conversation  in  the  Office  of 
the  Price  Administration  where  Mi*.  Taplin  was 
present.  Mr.  Foster  was  i)resent,  Mr.  Dnndas  was 
l)resent.  I  believe  there  w^re  one  oi'  two  others. 
I  don't  recollect  just  exactly  who  they  were.  That 
must  have  been  a  day  or  two  later,  Tuesday  or 
Wednesday.  There  was  some  conversation  as  to 
what  disposition  Taplin  intended  to  make  of  the 
tires,  and  he  again  stated  that  he  was  holding  them 
for  speculation;  and  we  questioned  him  consider- 
ably as  to  the  actual  ownership  of  the  tires,  and  Mr. 
Taplin  stated  at  that  time  that  they  were  owned 
by  himself  and  Mr.  Vitagliano  and  Mr.  Weinstein. 
lie  was  questioned  as  to  the  ownership  interest  of 
each  of  the  three  individuals  and  said  that  they 
owned  them  equally.  And  he  was  then  asked  if 
that  meant  that  they  each  owned  a  third  and  had  a 
third  interest,  and  he  said,  *'Yes;"  that  they  did 
have.  And  it  was  called  to  his  attention  that  he 
had  previously  said  that  he  had  owned  tluMu  en- 
tirely and  he  said,  ''Well,  that  was  not  the  case; 
that  Mr.  Vitagliano  and  Mr.  Weinstein  also  owned 
them." 

(Mr.  Norcop  offers  a  document  in  evidences) 
(The  document  referred  to   was   marked   as 

Government's   Exhibit   No.   (i,   and    received    in 

evidence.) 

(By  the  witness:) 

I  have  seen  Kxhibit  ().     While  Mr.  Taplin  was  in 
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that  office  he  was  asked  to  give  to  the  Office  of  Pi'ice 
Admission  (sic.  Administration)  a  letter  s^^tting 
forth  that  he  would  [77]  not  dispose  of  the  tires 
without  first  notifying  the  Office  of  Price  Adminis- 
tration and  state  the  information  as  to  how  or  where 
they  were  disposed  of.  This  letter  was  sent  in  by 
Mr.  Taplin  several  days  later. 

As  to  whether  I  saw  these  tires  or  the  vans  subse- 
quent to  seeing  them  in  the  Market  Garage,  I  saw 
them  later  on  out  at  the  address  on  City  Terrace  on 
the  east  side.  I  don't  know  the  exact  number  now. 
The  tires  were  at  that  time  being  unloaded  and 
stored  in  a — well,  a  building  in  connection  with  a 
service  station,  which  I  presume  had  been  used  for 
servicing  automobiles.  At  that  time,  Mr.  Taplin, 
Mr.  Vitagliano  and  Mr.  Weinstein  were  there  un- 
loading the  tires.  Mr.  Foster  was  wdth  me  at  that 
time  and,  as  they  unloaded  the  tires  or  as  they  were 
completing  the  unloading,  we  went  in  and  talked 
wdth  them  about  the  fact  that  they  were  storing 
the  tires  at  that  locality ;  and  we  at  that  time  stig- 
gested  that  Mr.  Vitagliano  and  Mr.  Weinstein  were 
very  accommodating  friends  to  assist  Mr.  Taplin  in 
the  unloading  of  these  tires  and  the  general  care 
of  them.  •' . 

Cross-Examination 
By  Mr.  Goodman : 

I  am  not  an  attorney.  Before  I  went  into  the 
OPA  I  was  the  jmblic  welfare  administTator..- 

On  tills  occasion  of  May  25th,  1942,  when  I- went 
out  to  Twelfth  and  Stanford   Streets  when   I  saw 
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these  two  trucks  bac^ked  up  ai^ainst  this  <2:alvanized 
shed  with  the  tires,  I  did  not  find  any  viohxtions  of 
any  of  th(^   rules,   regulations  or  directives  of  tlic 
Office  of   Prices  Administration   at  tliat   time.   [78] 

It  was  legitimate  at  that  time,  tor  a  letailer  to 
j)Ui*cha8e  new  tires  and  tubes  and  tianspoit  them 
to  his  place  of  business  undei-  certain  circumstances. 

yVfter  V  went  out  to  the  place  at  Twelfth  and 
Stanford  Sti'cets  i  subsequently  investigated  to 
determine  where  the  tires  had  been  ])urchascd.  I 
found  that  tliey  had  been  purchased  from  a  dealer 
who  had  liquidated  his  stock.  I  also  found  that 
records  were  kept  of  that  sale.  Our  office  had  been 
apprised  and  notified  of  that  sale  upon  the  investi- 
gation of  those  records.  We  received  the  informa- 
tion they  asked  for  in  connection  with  the  sales. 
Subsequently  I  determined  Mi*.  Taplin,  who  was 
the  purchaser  of  the  tires  and  tubes  as  disclosed 
by  the  invoices,  was  the  holder  of  a  I'etail  sales 
license. 

When  I  came  out  there  at  Twelfth  and  Stanford 
Streets  and  found  no  violations,  1  continu(Ml  U) 
observe  the  movements  of  the  trucks  and  Mr.  Taplin 
and  Mr.  Vitagliano,  because  we  were  not  in  tlic 
least  convinced  that  people  would  Ix*  loixicall}  ])ur- 
chasing  tires  as  a  speculative  investment  on  tlir 
basis  that  the  {)rices  would  increase  so  that  they 
would  be  a  money-making  pr()f)osition.  That  was 
my  reason.  Then,  after  1  saw  these  two  trucks 
moved    from   Twelfth   and    Stanford    Streets    until 
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they  reached  the  i)oirit  oj)posite  Bekiiis  Storage 
Company  I  did  not  notice  or  observe  any  violation 
of  the  rules  and  regulations  up  to  that  point.  Then 
after  the  tires  were  moved  from  that  place  to  a 
garage  or  building  in  the  rear  of  a  service  [79] 
station  in  the  City  Terrace  district  I  did  not  ob- 
sei've  any  violation  of  the  rules  and  regulations  up 
to  that  point.  Then  when  the  tires  were  stored  at 
the  building  behind  the  service  station  in  the  City 
Terrace  I  did  not  find  any  violation  of  any  rules 
or  regulations  up  to  that  point. 

Subsequently  I  demanded  that  Mr.  Taplin  come 
into  the  Office  of  Price  Administration.  Mr.  Wein- 
stein  was  called  into  the  office  and  I  believe  Mr. 
Vitagliano  was,  too,  although  I  am  not  positive 
of  that.  I  had  conversation  with  Mr.  Weinstein 
myself  at  the  Office  of  Price  Administration.  I 
believe  that  was  after  the  delivery  of  the  tires  to 
the  place  in  City  Terrace.  I  am  not  positive  of 
that.  If  I  recollect  correctly  it  was  a  day  or  two 
afterwards.  The  name  of  Mr.  Benjamin  Rose  was 
never  mentioned  during  any  of  the  conversations 
that  I  had  with  either  Mr.  Taplin  or  Mr.  Vitagliano 
or  Mr.  Taplin,  as  having  any  interest  in  these  tires. 
The  name  of  Mr.  Brown  was  neyev  mentioned  as 
having  any  interest  in  these  tires.  The  name  of 
eJoseph  Lieb  was  never  mentioned  as  having  any 
interest  in  these  tires.  The  name  of  I^liil  Reznichi^ 
was  never  mentioned  at  any  time. 

When  I  observed  these  two  trucks  with  the  tires 
in  them  I  did  not  make  an  inventory  of  the  tires 
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while  they  were  in  the  trucks.     I  ])(*rsonally  did  not 
ever  make  an  inventory  of  tlieni.     Mr.  Foster  at  that 
time  did   not   make   an   inventory   of   them    in    my 
presence.  [80] 

Cross-Examination 
By  Mr.  Sullivan: 

At  tlu^  time  that  I  went  on  my  first  visit  at 
Twelfth  and  Stanford  Streets,  up  to  tlic  time  or 
the  date  on  Government's  Exhibit  6,  June  1,  1942, 
1  did  not  find  any  violations  of  the  rules  or  regula- 
tions of  the  Office  of  Price  Administration. 
(Questioning  by  Mr.  Goodman.) 

As  to  whether  it  is  a  fact  that  the  price  of  tires 
has  gone  up  about  a  hundred  per  cent  since  that 
time,  new  tires,  under  the  ceiling  established  by  the 
Office  of  Price  Administration,  frankly,  I  don't 
know,  but  I  don't  think  so. 


R.J.   CAMPAU, 

called  as  a  witness  by  and  on  behalf  of  the*  Govei'u- 
ment,  having  been  fiist  duly  swoin,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcof): 

In  May  of  bust  yeaj-  I  was  woi'kiim  i'or  IJckins 
Van  &  Storage  at  ^f)  East  FoiiiHi  Stivct.  At  the 
(^nd  ol'  that  month  I  recall  seeing  two  vans  parked 
across  the  street  i'l'om  oui"  l)nihling.  If  I  recall  coi'- 
rectly  Mr.  Vitagliano  came  to  oui*  office.      He  is  the 
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man  right  back  of  counsel  there.  The  man  with  his 
hands  folded.  I  had  a  conversation  with  hirn.  He 
was  with  another  man  at  the  time.  The  conversa- 
tion was  regarding  the  storage  of  tires.  The  sub- 
stance of  it  was  whether  tires  could  be  [81]  stored 
and  taken  out  wdthout  certificates.  I  said,  **No, 
sir;  they  couldn't  be."  Then  they  just  walked  out 
the  front  door  and  said  they  wouldn't  store  them. 
I  observed  these  trucks  later  on  during  the  day.  I 
observed  the  color  was  striking,  orange  colored.  I 
did  not  see  them  depart.  I  don't  believe  they  were 
still  there  when  I  went  off  duty. 

Cross-Examination 
By  Mr.  Angelillo : 

I  did  not  see  any  other  person  with  them  on  that 
occasion  that  I  now  recognize.  I  don't  recognize 
the  other  man. 

The  Court:  Is  it  stipulated,  gentlemen,  that  the 
person  that  he  identified  was  the  defendant  Vita- 
glianof 

Mr.  Angelillo:  Yes;  so  stipulated,  if  the  Court 
please. 


GEORGE  M.  HOOD, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Norcop : 

In  May  last  year  I  was  working   for   National 
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U-Drive  Truck  Keiital  on  Kiglith  and  Alaniinla. 
They  also  had  a  location  at  7026  South  Cential.  It 
was  all  U-Drive  Truck  Rental.  Theie  was  not  a 
building  at  one  of  the  places  whei-e  you  could  [82] 
put  the  trucks  indoors.  They  were  always  left 
out  on  the  lot  where  everybody  could  see  them.  1 
have  not  produced  rental  records  of  the  National 
U-Drive  rental  company  under  date  of  May  24, 
1942.  T  do  not  recall  on  that  date  having  any  trans- 
action with  any  of  the  following  persons:  Hither 
Mr.  Mac  U.  Brown  or  Mr.  Joseph  Lieb  or  Mr.  Ben- 
jamin Rose  or  Mr.  Phil  Taplin  or  Mr.  Louis  Vita- 
gliano or  Mr.  Sam  Weinstein.  I  did  after.  1  was 
there  the  day  that  one  of  the  trucks  came  hack. 
That  was  at  8th  and  Alameda  yard.  1  believe  it 
was  the  Chevrolet  truck.  There  was  a  man  with 
the  truck  with  a  triple  ''T''  on  the  side  })icked  u]) 
the  driver.  I  don't  know  what  tlu*  man's  name 
was.  Triple  *'T"  was  on  the  side  of  the  ti'uck.  It 
wius  a  pick-up  truck  with  black  lettering  on  the  side, 
triple  *'T'\ 

It  seems  to  me  on  that  day  that  1  saw  Mr.  Wein- 
stein come  down  and  stand  in  front  of  the  office 
there  on  the  sidewalk,  but  he  didn't  stand  there  i)ut 
a  little  while,  and  look  up  and  down  the  street  and 
lie  went  back  up  the  street.  I  took  it  lor  planted 
he  was  looking  for  Bob  Plotkin.  I  had  known  Mr. 
Weinst(Mn  pi'c^vious  to  that  occasion,  by  him  coming 
in  and  ivnting  trucks.  I  se(^  him  liei'e  in  the  couH 
room.  The  man  farthest  ovei*  there. 
(Two  sheets  are  produced.) 
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(The  document  referred  to  was  received  in 
evidence    and    marked    Government's    Exhibit 

No.  7.) 

Referrini>  to  Exhibit  7,  *'Jack.  Checked  out 
Jack," — as  to  who  that  refers  to,  there  was  two 
Jacks  on  the  lot.  It  [83]  was  either  Jack  Budd 
or  Jack  Harrington,  1  don't  know.  They  worked 
all  Sunday.  The  name  under  the  ''Paid"  Stamp 
is  ''Frank,"  Prank  Colombo.  He  is  a  fellow.  He 
is  still  working  down  there.  Prank  Colombo  is  the 
name  on  the  second  sheet.  The  two  Jacks  ate  Jsitk 
Budd  and  Jack  Harrington.  I  don't  know'  Which 
Jack  wrote  his  name  in  it.  There  is  nothing  oil 
here  that  indicates  that  I  had  anything  to  do  with 
the  checking  of  any  or  either  of  the  trucks.  That 
is  not  my  writing. 

(Exhibit  passed  to  jury.) 


CLAUDE  GARN, 

called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  testified  as  follows  : 

Direct  Examination 
By  Mr.  Norco j) :  ' 

I  am  a  mileage  rationing  officer  in  the  Office  of 
Price  Administration.  1  was  employed  by  "that 
governmental  agency  at  the  end  of  May  o}*  liVst  year 
a^  an  investigator.  I  did  go  to  the  location  (Called 
:>20()  City   Terrace   in   Los  Angeles,   at   the  end   of 
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May,  last  year.  I  was  accompanied  hy  Fi-ed  White, 
who  also  was  an  investigator.  At  tliat  time  Mr. 
White  and  I  made  an  inventory  of  the  merchandise 
which  was  found  in  the  building  there. 

(An  inventory  is  ])roduced  by  Mr.  Norcop.) 

By  Mr.  Sullivan:  May  1  ask  the  materiality  of 
thisi? 

Mr.  Norcop :  This  is  offered  directly  in  pursuance 
[84]  of  Mr.  Angelillo's  questioning  awhile  ago  one 
of  the  witnesses,  1  believe  Mr.  Fitzer,  if  an  inven- 
tory had  been  made,  and  to  show  what  was  in  the 
warehouse,  pursuant  to  the  conversation  or  testi- 
mony that  the  same  tires  that  went  from  Mr.  Novi- 
soff  were  unloaded  out  there  at  3200  City  Terrace. 

The  Court:     That  has  the  numbers  of  the  tires? 

Mr.  Norcop:  Yes;  it  has  the  numbers  and  quan- 
tities and  sizes. 

Mr.  Goodman :  Your  Honor,  the  invoices  which 
are  now  in  evidence  do  not  reflect  the  numbers  of 
the  tires. 

(By  the  witness:) 

The  man  who  investigated  with  me  and  1  made 
an  inventory  of  the  tires.  We  opened  the  bnx 
of  tubes  to  find  out  if  there  was  a  tube  in  there; 
we  moved  every  tire  in  the  place  to  g(»t  the  coTrect 
name  of  the  tire  or  brand,  the  manufacturer's  name. 
r  don^t  believe  the  serial  numbers  were  listed  there, 
as  I  recall.  They  signed  the  inventory.  Mr.  Fred 
White  and  I  both  signed  it,  and  also,  Mr.  Tap! in  at 
that  time  was  I'cquested  to  sign  it  and  he  did  so.     It 
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is  made  np  in  Mr.  Fred  White's  handwriting.  It 
was  made  in  my  presence.  I  checked  the  sizes  and 
brand  names,  Mr.  White  recorded  them  on  the 
paper,  and  we  both  signed  the  document. 

The  Court:  It  will  be  admitted  as  exhibit  next 
in  order,  subject  to  a  motion  to  strike  as  to  the 
other  defendants  if  it  is  not  connected  up. 

Mr.  Goodman:  May  the  objection  also  be,  along 
with  [85]  any  other  objection,  on  the  ground,  which 
may  already  be  in  the  record,  that  it  is  incompetent, 
irrelevant  and  immaterial,  it  does  not  prove  or 
disprove  any  issue  in  the  case. 

The  Court:  Of  course,  the  court  can't  tell  at 
this  time.  • 

Mr.  Goodman:  I  appreciate  the  court's  ruling 
and  I  just  want  to  make  the  record  on  it. 

(The  document  i^eferred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  8.) 

Cross-Examination 
By  Mr.  Goodman : 

Mr.  Taplin  was  present  at  the  time  I  made  this 
inventory.  Part  of  the  time  he  assisted  me,  and 
part  of  the  time  he  did  not.  He  was  unloading 
a  truck  with  additional  tires  at  the  time,  and  con- 
sented to  move  the  tires  so  that  it  would  be  morr 
easy  to  take  this  inventory.  He  did  it  willing\^ . 
He  co-oj)erated  with  me.  He  did  not  conceal  any 
of  the  tires  or  tubes  there,  to  my  knowledge. 
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Redirect  Examination 
The  biggest  majority  of  the  tires  were  wrapped. 
The  biggest  portion  of  tlic^  tubes  were  boxed. 


JACK  FOSTER, 

called  as  a  witness  on  behalf  of  the  Government, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows:  [8()] 

Direct  Examination 
By  Mr.  Norcop; 

I  iam  an  investigator  foi-  the  Office  of  Price  Ad- 
ministration, enforcement  department.  I  liavc  been 
so  engaged  since  the  first  part  of  April,  1942.  At 
the  end  of  September  of  last  year  I  had  a  meetinu 
and  a  conversation  with  the  defendant  Phil  Ta])lin 
at  his  place  of  business  on,  I  believe,  3441  Malabar 
Street,  Los  Angeles.  That  is  on  the  east  side  and 
the  fii^t  street  north  of  it  is  Wintei-  Street,  and 
Malabar  Street  is  more  or  less  of  an  alley  which  is 
the  alley  behind  Winter  Street. 

Besides  Mr.  Taplin  and  myself  there  was  also 
present  Mi*.  Ernest,  an  investigator  for  the  Office 
of  Price  Administration  at  that  time.  I  askrd  t'oi- 
an  inventory  that  he  had  j)romised  me  and  an 
invoice  showing  the  sale  of  the  tires  that  had  been 
stored  in  I5200  City  Terrace.  lie  furnished  me  with 
an  inventory  and  also  a  hill  of  sale  showing  that 
he  had  sold  these  tires  to  Mac  H.  I>r()wn. 
(Document  produced.) 
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That  is  the  invoice.  There  were  also  some  othei' 
sheets  showing  the  inventory  that  he  handed  me 
with  it. 

By  Mr.  Sullivan:  We  have  no  objection  to  this 
going  into  evidence. 

(Documents  produced.) 

To  the  best  of  my  knowledge,  all  of  these  accom- 
panied that  invoice. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  9  and  received  in  evidence.) 

y  ;  [87] 

I  did  not  see  Mr.  Weinstein  there  at  Mr.  Taplin's 
place  of  business  on  that  occasion.  The  previous 
day  we  had  attempted  to  contact  Mr.  Taplin;  had 
gone  to  his  place  of  business,  and  Mr.  Weinstein 
was  there  at  that  time.  Mr.  Earnest  was  with  me 
then.  October  4th  was  the  day  I  saw  Mr.  Weinstein, 
out  at  Mr.  Taplin 's  place  of  business.  Just  as  we 
arrived  there  Mr.  Weinstein  came  out  of  the  place. 
We  asked  him  if  Mr.  Taplin  was  in,  and  he  replied 
that  Taplin  was  out  of  town. 

Prior  to  having  this  conversation  with  Mr.  Taplin 
which  I  related,  and  at  which  he  gave  me  this  ex- 
hibit, I  had  visited  the  3200  City  Terrace  location. 
T  visited  it  in  the  presence  of  Mr.  Earnest.  We 
found  that  the  tires  had  all  been  removed  from  the 
City  Terrace  location. 

Cross-Examination  ■ 

By  Mr.  Goodman : 

Before   I   became   associated  with   the   Ofiiee   of 
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Price  Adiuinistration  I  was  in  business  for  myself. 

Service  Station,  i  sold  new  tires  niid  tubes. 

I  did  not  kuow  any  of  thcsc^  defendants  prior  to 
the  tiiue  that  I  beearue  associated  with  the  Office 
of  Price  Administration.  On  that  occasion  that 
Mr.  Taplin  delivered  to  me  the  invoice,  tlie  bill  of 
sale,  wiiicli  has  been  marked  in  evidence  here  as 
Government's  Exhibit  No.  9,  u])on  deliv(u-y  of  these 
documents  1  did  not  find  any  violation  of  any  of 
the  rules,  regulations  or  directives  of  the  Ofhce 
of  Price  xVd-  [88]  ministration. 

I  also  made  an  investigation  to  deteiniine  where 
these  tires  had  originally  come  from,  and  I  had 
found  that  they  had  been  purchased  by  Mr.  'ra|)]in 
from  Mr.  Novisoff.  Our  office  kad  been  a])prised 
of  the  fact  of  that  sale.  Tliis  was  a  further  in- 
vestigation by  our  office  to  determine  the  ultimate 
disposition  of  the  tires. 

I  also  found  on  my  investigation  that  Mr.  Mac 
Brown,  who  was  the  purchaser  of  these  new  tires 
and  tubes  from  Mr.  Ta])lin,  was  an  authorized  retail 
dealer.  I  did  not  check  that  to  dettM-niiue  it  at  that 
time.  I  checked  it  prior.  I  found  that  the  iiuni- 
i)e!*  he  gave  as  a  licensed  retailer,  on  tlie  bill  oi' 
sale  or  invoice,  which  is  a  ])art  of  (iovernnient\s 
Exhibit  No.  9,  was  coi'i'CH't.  He  bad  a  legitimate 
place  of  business  located  at  2824  Sunset  Uoulevard. 
The  ruxtui'c  of  tlu^  business  was  u'asoIin<'.  and  lie 
liad  thi'ee  or  four  tii'es. 
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RALPH  R.  WALKER, 

a  witness  called  by  and  on  behalf  of  tlie  Government, 
liavinj2:  been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Norcop:  I  am  manager  of  the  Arlington 
Van  &  Stora.ge.  I  have  been  engaged  in  that  busi- 
ness since  the  last  of  July,  1942.  My  business  at 
that  time  and  still  is  located  at  3300  West  Wash- 
ington Boulevard.  In  September  of  last  year  I 
was  in  [89]  business  there. 

None  of  the  persons  in  this  court  room  came  to 
me  on  or  about  the  29th  of  September  and  asked  me 
whether  they  could  rent  storage  space  for  automo- 
bile tires.  There  wasn't  any  one  asked  me  that. 
No  one  brought  automobile  tires  there,  and  requested 
that  I  rent  them  space  to  store  them.  There  w^as  a 
conversation  over  the  telephone.  It  was  in  the  late 
afternoon.  I  sat  around  until  9:00  o'clock,  and  I 
imagine  later  tlian  that,  around  10:00  o'clock,  they 
came  in  between  9:00  and  10:00.  A  Lilly  Crescent 
van  came  in  there.  It  backed  in  the  warehouse.  I 
opened  up  the  door  to  run  my  truck  out  and  let 
them  in.  They  opened  up  the  doors,  and  here  ^vas 
a  load  of  rubber.  As  to  whether  either  of  the  men 
wlio  brought  the  truck  there  w^re  i)ersons  who  are 
now  present  here  in  this  couii:  room,  I  don't  see 
any  of  them. 

Following  that  some  one  came  to  remove  that 
load  of  tii-es.  They  were  put  in  the  set-off  space. 
Some  one  came  later  on  to  remove  them  from  that 
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space.     There  were  two  men.     I  believe  the  sailor 
over  there  is  one.     I  won't  say  for  sure.     He  has  a 
different  uniform  on  now  than  he  had  on  then.     I 
mean  the  one  to  the  right. 

Mr.  Goodman:  I  will  stipulate  that  he  is  refer- 
ring to  Benjamin  Rose,  but  he  stated  he  wasn't  sure 
he  was  the  party  who  came  there. 

(By  the  witness:) 

I  had  a  conversation  with  the  person  or  persons 
who  removed  the  tires,  before  they  were  actually 
removed,  as  to  [90]  when  they  would  take  them  out. 
They  said  they  would  take  it  ought  at  midnight. 
They  removed  it  that  same  night.  They  came  in 
about,  oh,  20  minutes  after  eleven.  I  do  not  know 
where  the  tires  and  tubes  went  to  from  there.  The 
storage  was  at  our  1904  Third  Avenue  address,  just 
across  the  street  from  my  back  door.  They  re- 
mained there  about  four  days.  I  was  not  paid  for 
the  storage. 


MIKE  KRELING, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 

and  testified  as  follows: 

I)ii(M't  Examination 
By  Mr.  Noi-coj): 

\\\  July  last  ycai'  my  business  was  my  sei'vice 
station  located  at  l-lKi  South  ^Main.  I  have  been 
ill  l)usiness  there  14  montlis  at  that  time.  By  busi- 
ness was  gasoline,  motoi*  oil,  tii'es,  accessories. 


vs.  United  States  of  America  159 

(Testimony  of  Mike  Kreling.) 

I  know  Benjamin  Rose.  I  recognize  him  as  being 
here  in  court.  The  man  dressed  in  a  sailor  suit. 
There  he  is  right  there. 

Mr.  Norcop:  Do  you  stipulate  that  he  is  indi- 
cating Mr.  Rose? 

Mr.  Rose:     So  stipulate  counsel. 

(By  the  witness:) 

I  had  a  conversation  with  Mr.  Rose  in  July,  1942 
at  [91]  my  station.  Al  Oliver,  one  of  my  employees 
was  present.  The  first  conversation,  I  have  a  date 
here,  the  21st  of  July.  Whether  that  was  the  first 
or  not,  I  don't  know.  The  substance  of  the  con- 
versation that  I,  my  employee  and  Mr.  Rose  had 
was,  I  had  48  new  tires  and  128  or  130  new  tubes 
that  I  w^anted  to  sell;  I  talked  about  it  before  he 
bought  them.  The  only  thing  as  I  remember,  we 
had  given  him  the  price  of  the  tires  and  tubes,  and 
he  wanted  to  take  it  up  with  his  partner,  and  would 
let  us  know  in  a  few  days.  He  did  not  make  any 
mention  as  to  who  his  partner  was.  He  came  back 
again.  I  sold  them  to  him.  This  was  all  of  my 
tires  and  tubes,  my  new  ones.  I  received  $662.31 
for  them.  Mr.  Rose  signed  the  invoice  there  at  the 
time  he  took  the  tires. 

(Document  produced.)  [92] 

That  is  the  one  I  am  referring  to. 

(The  document  referred  to  was  marked  as 
Government's  Exhibit  No.  10,  and  was  received 
in  evidence.) 
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He  did  not  take  delivery  of  them  that  (hiy.  Pos- 
sibly a  week  afterwards  Mr.  Rose  came  for  them. 
He  liad  a  ti'uck  of  some  kind.  I  jub^t  don't  remem- 
ber.    It  was  an  open  truck. 

Cross  Examination 
liy  Mr.  Goodman: 

I  did  ])usiness  under  the  name  of  Mike's  Super- 
service,  r  had  a  retail  permit,  a  sah's  jXTniit. 
When  I  sold  these  48  new  tires  and  approximately 
120  to  130  new  tubes  to  Mr.  Rose  I  practically  liqui- 
dated my  entire  stock.  I  was  paid  by  check.  Mr. 
Rose  gave  me  his  retail  sales  license.  I  made  a 
record  of  the  sale. 

As  to  whether  I  made  three  invoices,  I  am  not 
sure  about  that,  because  that  was  all  done  through 
— well,  a  young  fellow  I  had  there,  Mr.  Oliver,  the 
manager.  Subsequently,  I  imagine  the  Office  of 
Price  Administration  were  notified  of  this  particu- 
lar sale.  They  came  over  and  checked  my  books. 
At  the  time  I  did  not  know  of  any  rule,  regulation 
or  directive  of  the  Office  of  Price  Administration 
that  T  was  violating.  I  had  obtained  informaticm 
prior  to  that  time  that  it  was  legal  for  me  to  make 
such  a  sale.  The  tires  were  picked  uj)  during  the 
week,  other  than  Sunday,  and  during  [93]  the  day- 
time, and  in  an  open  ti'uck. 
By  Mr.  Norcop: 

I  had  not  known  Mr.  Rose  before  he  came  to  see 
nie  abont  tliese  tires. 
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By  Mr.  Goodman : 

I  knew  Mr.  Rose  was  operating  a  gasoline  sta- 
tion. I  knew  what  the  location  of  it  was.  It  was 
Olympic  and  Hill,  if  I  remember  correctly. 


RALPH  C.  EARNEST 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop : 

I  am  with  the  B.  F.  Goodrich  Company,  in  their 
conservation  department.  I  have  been  connected 
with  the  tire  industry  about  15  years,  most  of  that 
time  here  in  Los  Angeles.  Last  year  I  was  em- 
ployed by  the  Office  of  Price  Administration,  from 
May  1st  to  November  1st,  1942. 

In  the  course  of  my  duties  I  met  Mr.  Phil  Taplin. 
As  I  recall,  I  met  him  in  his  place  of  business.  Mr. 
Foster  was  with  me.  I  believe  it  was  in  the  latter 
part  of  September,  or  the  first  of  October,  1942. 
There  was  i)resent  besides  us  a  Mexican  boy  that 
was  working  in  and  aiound  the  establishment.  His 
place  of  business  at  that  time  was  in  the  3300  Block 
on  Malabar  Street.  It  seemed  to  be  purely  retread- 
ing and  recapping  and  repairing.  I  went  in  and 
looked  around.  1  don't  recall  seeing  any  new  tires  or 
new  tubes;  [94]  only  I'etread  and  recapping  niatei-ial. 

At  that  time  we  asked  him  what  had  become  of 
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the  new  tires  that  were  stored  on  City  'I'crrace,  I 
believe  the  name  of  the  street  is,  and  he  said  he  had 
sold  them.  We  may  have  questioned  him  about  some 
recapping  materials  he  was  usinc:,  or  re])air  ma- 
terials he  was  usini^.  That  was  th(^  s\ibstanee  of 
wliat  happened. 

[  have  seen  Mr.  Taplin  several  times  in  his  place 
of  business,  when  we  called  over  there.  That  would 
have  been  after  this  occasion.  Mr.  Foster  was  with 
me  on  the  next  occasions.  At  that  time  we  ques- 
tioned Mr.  Taplin  as  to  the  material  that  he  was 
using  in  the  recapping  of  his  tires. 

I  do  not  recall  any  subsequent  conversations  with 
him  about  new  tires  or  tubes  after  the  fii-st  visit  we 
had  when  he  furnished  Mr.  Foster  with  his  invoice. 

r  know  Mr.  AVeinstein  by  sight.  The  only  ccm- 
versation  I  had  with  Mr.  Weinstein  was  in  company 
with  Mr.  Foster  a  day  or  two  days  prior  to  the  time 
I  met  Mr.  Ta])lin,  when  he  and  I  drove  over  there 
to  talk  to  Mr.  Taplin  regarding  the  sale  of  these 
ti7-es.  Mr.  Weinstein  was  in  front.  I  don't  know 
w^hether  you  would  call  it  the  front  or  the  alley.  It's 
in  front  of  the  establishment  on  Malabar,  and  we 
(Irovc^  up  and  he  was  in  fi'ont.  He  later  went  into 
his  ])l<*iee  of  business.  TIkmi  we  di'ove  up  and  asked 
him  about  the  wh(»reabouts  of  Mi*.  Taplin  and  lie 
infoi'nied  us  that  Mi*.  Ta])lin  was  <nit  of  the  city. 
and  would  return  in  a  few  days.  That  was  the  oiily 
conversa-  [JK')]  tion — the  only  occasion  I  talked  to 
Mr.  Weinstein.      1  have  talked  with  Mi*.  V^itauliano. 
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I  was  in  coni])any  of  Mr.   Foster  on  two  occasions 

when  we  stopi)ed  and  talked  to  Mr.  Vitagliano. 

When  we  talked  to  Mr.  Vitagliano  I  was  in  com- 
])any  of  Mr.  Foster.  I  can't  say  that  I  personally 
did  any  talking.  Mr.  Foster  did  it  all.  At  that 
time  I  was  in  company  of  Mr.  Foster,  in  connection 
with  another  case,  and  was  not  quite  familiar  as  to 
the  conversation  that  Mr.  Foster  was  having  at  that 
time.  It  w^as  in  connection  with  the  sale  of  tires, 
but  I  don't  remember  the  exact  conversation  right 
at  this  moment. 

I  do  not  know  Mr.  Mac  Brown.  I  have  met  Mr. 
Lieb. 


JOHN  DUNDAS, 

a  witness  called  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  testified  as 
follows : 

Direct  Examination 
By  Mr.  Norcop : 

I  am  with  the  Office  of  Price  Administration.  I 
am  chief  investigator.  I  have  been  with  the  Office 
of  Price  Administration  since  May,  '42.  I  had  a 
conversation  with  Mr.  Taplin,  in  the  Office  of  Price 
Administration,  about  the  end  of  May,  1942.  It 
was  about  the  day  before  the  date  of  the  letter  which 
has  been  introduced  in  evidence  here  from  Mr. 
Taplin  to  me,  which  was  June  1st,  as  I  recall,  and 
it  was  on  that  da\'  before  that  date  that  he  was  in 
my    office.     There    [9()]    was    present    Investigator 
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Fitzor,  Fostei-  nnd  myself  and  Mr.  Tajj'iin.  Kveiy- 
tliin<;"  1  will  relate  was  in  the  presenee  of  Mr. 
Tai)lin.  Mr.  F'oster  and  Mr.  Fitzer  told  me  (d'  the 
acqnisitioji  of  these  tires  by  3Ii'.  Taplin.  Mi*.  'rai)lin 
stated  to  me  that  he  had  aeiinircd  the  tires  fi'om 
Xovisoff,  and  he  and  this  Vitagdiano  and  Weinstein 
wei'e  equal  partners  in  the  ownershi])  of  the  tires. 
The  substanee  of  the  remainder  of  the  conversation 
was  that  I  asked  him  to  advise  the  Offiee  of  Price 
Administration  before  he  disposed  of  any  of  these 
tires.  He  stated  that  he  would  advise  us  before 
he  did  so;  that  he  intended  to  comply  with  the 
regulations  entirely,  and  that  if  he  did  dispose  of 
the  tires  in  any  way,  or  move  them  from  their 
present  location,  that  he  would  advise  us.  It  was 
subsequent  to  that  that  I  received  the  h^ter  which 
is  in  evidence. 

There  was  a  reference  in  our  conversation  to  an 
inventory  that  had  been  taken  of  the  tires  at  3200 
(Jity  Terrace,  and  Mr.  Taplin  stated  in  that  regard 
that  those  w^ere  tires  he  had  purchased  from  Mr. 
Novisoff.  r  refer  to  the  inventory  that  was  made 
])y  th(^  OPA;  the  one  made  by  Crarn  and  White. 
Thei'e  was  a  conversation  relating  to  a  discre])aiiicy 
between  the  numl)er  of  tires  on  this  inventory  which 
was  pref)ai'ed  by  the  investigators  and  the  hill  (d' 
sale  from  Mi*.  Xovisofl*;  the  exact  mnnbei'  (d'  tires 
winch  wei'c  missing.  In  othei*  words,  thei'e  weie 
fewer  tii'es  on  that  inventoiy  preparcnl.  The  con- 
versation was  about  this  exhibit.  He  t(dd  me  that. 
I  was  told  that  there  was  a  shortage  on  this  in-  [1)7] 
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ventory  as  [)3'e])ai'ed  ))y  the  investii^atoi-s  wlieii  com- 
pared with  the  bill  of  sale  from  Novisoff.  His  re]jly 
in  substance  was  that  he  did  not  know  what  occurred 
to  them.     They  were  not  there,  and  that  was  that. 

Cross-Examination 
By  Mr.  Sullivan: 

I  am  a  lawyer:  1  knew  somewhat  about  the 
rules  and  regulations  of  the  Office  of  Price  Admin- 
istration at  that  time;  1  knew  that  it  was  not  re- 
quired that  Mr.  'J'aplin  give  any  letter  to  us  at  all. 
It  was  not  demanded  of  him,  however.  I  did  not 
tell  him  that.  I  did  not  dictate  the  letter.  It  was 
received  by  me  later.  Whether  he  dictated  it,  I 
don't  know.  As  to  whether  I  told  him  at  that  time 
that  it  would  be  well  for  him  to  store  his  tires,  I 
don't  recall  having  said  anything  like  that. 

At  the  time  I  talked  to  Mr.  Taplin  in  the  Office  of 
Price  Administration,  I  did  not  find,  other  than 
the  discrej)ancy  I  referred  to  in  the  inventory,  an}' 
other  violation  of  the  rules  and  regulations  or 
directives  of  the  Office  of  Price  Administration  at 
that  time.  I  would  say  that  the  discrepancy  that 
I  noticed  between  the  inventory  that  was  made  up 
by  the  investigators  and  the  bill  of  sale  on  tli(' 
original  sale  was  a  violation  of  the  then  rules  and 
I'cgulations.  Lt  was  a  violation  of  the  regulations 
in  the  sense  that  there  was  a  failure  to  account  for 
the  tires  that  had  been  received  by  him  in  the  bill 
of  sale  from  Novisoff.  [98] 
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As  to  whether  he  told  me  he  did  not  know  that 
was  the  case,  I  don't  recall  his  havinc:  said  any  sueli 
thing.  He  said,  in  effect,  as  1  recall  it  now,  that  he 
received  the  particniar  tires  from  Novisoff,  and 
knew  they  were  all  there  at  that  time.  He  did  not 
know  what  had  happened  to  these  few  tires  that 
were  missing  between  that  time  and  the  date  when 
the  inventory  was  made.  We  had  no  information 
at  that  time  in  our  office  though,  that  he  did  know, 
and  was  deliberately  telling  us  a  falsehood.  Even 
at  the  present  time,  no  accounting  has  been  made  as 
to  where  those  tires  are,  as  far  as  I  know. 

During  the  period  of  time  extending  from  the 
Novisoff  deal  to  the  present  there  hasn't  been  a  lot 
of  stealing  and  hi-jacking  of  tires  from  dealers  and 
others,  to  my  knowledge.  I  never  ran  across  any 
of  that  personally.  I  did  not  ever  advise  Mr.  Taj)- 
lin  that  he  should  })ut  his  tires  into  storage  because 
they  might  be  hi-jacked  or  stolen  from  him. 

My  recollection  is  that  there  w^as  some  conversa- 
tion to  this  effect :  Mr.  Taplin  assured  me,  not  once 
but  several  times,  of  his  desire  to  handle  these  tires 
legitimately,  and  it  was  in  that  regard  that  the  letter 
was  suggested.  It  was  suggested  some  time  dui'ing 
the  confci'cnce — and  by  whom  I  can't  tell  yon,  hut 
there  was  some  conversation  to  the  effect  that  the 
tires  might  very  well  be  ])laced  in  a  bonded  ware- 
house and  might  then  be  withdrawn  at  any  time 
n})on  presentation  of  a  cei'tificate.  That  was  just 
discussed.  Whethei'  it  [!)f)]  was  suggested  to  him 
that  he  d(»  it,  1  don't  now  recall.     It  is  not  true  that 
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at  the  time  that  he  put  those  tires  into  a  bonded 
warehouse  he  could  not  get  them  out  again;  they 
would  be  frozen.  He  could  get  them  out  on  a  cer- 
tificate. They  could  get  the  certificate  from  the 
Board,  the  same  as  on  any  occasion.  Any  dealer 
could  sell  a  tire  if  he  had  a  certificate  at  that  time, 
but  he  could  not  sell  it  to  other  dealers  unless  he 
had  a  certificate.  At  that  time  the  regulations 
provided  that  a  dealer  might  sell  tires  to  another 
dealer,  just  for  the  purpose  of  going  out  of  business. 
He  could  not  cross-stream  tires  from  dealer  to  dealer 
just  to  replenish  stocks. 

As  to  whether  at  the  time  of  the  meeting  in  the 
Office  of  Price  Administration,  I  suggested  the 
letter  at  that  time,  I  don't  recall.  It  may  very  well 
have  been  that  we  suggested  such  a  thing.  He 
asked  us  what  the  wording  should  be  and  it  may 
very  well  be  we  did  suggest  the  wording,  I  don't 
remember.  I  did  not  tell  him  at  that  time  that  I 
suggested  the  letter  that  the  law  did  not  require  him 
to  do  that.  [100] 


DOUGLAS  P.  SCOTT, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

I  am  a  trust  officer  with  the  Bank  of  America. 
In  August  1942  T  was  working  at  the  Hollywood 
main  office  on  Ivar  and  Hollvwood  Boulevard. 
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I  know  Mr.  Jienjaniin  J\ose.  I  see  liini  here  in 
court.  He  is  the  gentleman  with  the  sailor's  uni- 
foini.  In  the  month  of  eluly  I  tirst  talked  with 
him  at  my  office  in  the  hank  in  Hollywood.  No 
one  else  was  i)i'esent  there  at  my  desk  ])ut  the 
usual  staff  in  the  department.  No  one  else  heard 
the  conversation  that  Mr.  Rose  and  T  had.  He 
asked,  us  whether  we  would  rent  to  him  the  premises 
at  613  North  Virgil,  on  which  we  were  acting  in 
the  capacity  of  agents  for  some  Japanese.  We 
eventually  rented  the  place  to  hmi  on  a  monthly 
basis,  beginning  on  August  the  1st,  1942,  at  $10.00 
a  month.  He  occupied  the  premises  there  for  two 
months,  October  and  November  and  September, 
three  months, — from  August  the  1st  to  October 
the  1st.  He  said  he  wanted  to  store  some  furni- 
ture and  equipment.  He  said,  as  T  remember,  that 
his  business  was  to  purchase  equipment  and  sell  it. 

Cross  Examination 
By  Mr.  Goodman: 

We  subsequently  served  notice  on  Mr.  Rose  to 
surrender  possession  of  the  premises  when  we 
leased  that  store  along  [101]  with  the  store  in  the 
rear.  That  is  the  reason  he  moved  on  or  about 
November  the  1st  or  Octobei"  the  1st,  1942.  He 
(]\(^.  not  t(^ll  ine  at  the  time  what  tlic  iy])('  ot  ecjuip- 
m(^nt  he  uas  <roin<2:  to  store  there  was. 

Redirect  Examination 
By  Mr.  Norco]): 

T  asked  hini  wdiether  it  was  heavy  equipment. 
He  said   it  was  not. 
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HORACE  B.  RANDALL, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  business  is  insurance  and  motor  club  at  5901 
Sunset  Boulevard.  In  1942  my  business  had  con- 
trol over  a  building  there.  I  have  a  plat  of  my 
property  there.  The  back  part  of  the  building, 
where  the  garage  is  was  on  the  premises  when  we 
purchased  it  in  1935.  It  has  been  in  that  physical 
make-up  since. 

I  met  Mr.  Benjamin  Rose  just  once.  I  had  a 
conversation  with  him  with  respect  to  this  prop- 
erty. He  asked  to  rent  storage  space  in  it.  That 
was  on  or  about  September  29,  1942.  The  space 
he  rented  from  me  is  the  space  in  the  upper  [102] 
lefthand  comer  on  this  plat.  I  circle  the  space 
rented  to  him.  The  rent  was  $30.00.  Jt  was  rented 
verbal,  month  to  month.  I  don't  knoAv  how  long 
Mr.  Rose  occupied  that  space.  He  paid  rent  from 
October  1  to  October  31.  Previous  to  Mr.  Rose 
occupying  that  space  there  had  not,  to  my  knowl- 
edge, been  any  prior  business  in  there,  not  in  that 
building. 

Mr.  Norcop :     I  offer  the  plat  in  evidence. 

Mr.  Goodman:  I  object  to  it  upon  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:  What  is  tlie  materiality  of  the  ex- 
act location? 
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Mr.  Norcop:  We  have  already  said  in  our  open- 
ing statement,  and  there  will  be  testimony  to  con- 
nect it  up,  that  that  is  the  location  where  the  tires 
from  3200  City  Terrace,  or  a  i)ortion  of  them,  were 
stored,  and  Mr.  Rose,  we  will  show  ])y  another  wit- 
ness, transported  them  through  the  channels  of 
trade  to  that  place. 

The  (^ourt:  I  will  admit  it  as  exhibit  next  in 
order. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Govermnent's  Exhibit 
No.   11.) 

Cross  Examination 
By   Mr.    Goodman: 

This  portion  of  the  plot  that  1  have  (lescrii)ed 
here,  in  Government's  Exhibit  11,  and  which  is 
labeled  '* Garage"  on  the  exhi])it,  was  not  a  clear 
view  from  the  street.  There  was  [H^3]  some  view 
there  from  the  street;  you  could  see  down  two 
driveways  between  three  signboards.  There  are 
windows  in  the  upper  part  of  the  door  in  this  struc- 
ture which  Mr.  Rose  rented.  I  couldn't  say  how 
many.  It's  a  garage  door.  1  don't  think  1  was 
in  the  vicinity  of  the  premises  at  any  time  while 
Mr.  Rose  used  the  premises.  He  told  nie  what 
he  was  going  to  store.  He  told  me  tires  and  bat- 
teries. T  do  not  know  when  Mr.  Rose  left  the 
premises,  f  do  not  know  why  he  h^ft  the  prem- 
ises. 
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TED  W.   MENDENHALL, 

called  as  a  witness  by  and  on  behalf  of  the  Gov- 
ernment, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

I  am  a  clerk  with  the  Hertz  truck  lease.  With 
the  truck  rentals.  That  is  located  at  718  East  3rd. 
I  have  produced  a  record  of  my  company  in  re- 
sponse to  a  subpoena. 

I  rented  trucks  to  Mr.  Rose  several  times.  He 
came  in  and  got  this  truck  at  10:37  P.M.,  October 
1st,  and  returned  it  2:14  P.M.  October  2nd ;  76 
miles. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  12.) 

This  record  shows  what  type  of  truck.  It  is  a 
Chevrolet  refrigerator,  it  says,  panel  truck,  all 
closed.  It  is  an  entirely  closed-in  body  all  the  way 
around,  just  like  a  panel  truck,  we  call  it,  ,  Mr. 
Rose  did  not  state  to  me  when  [104]  he  rented 
the  truck  what  use  he  wished  to  make  of  it,  I 
saw  the  truck  when  it  was  returned.  When  it  was 
returned  it  had  four  tires  in  it. 
(Witness  examines  tires.) 

(After  examining  tires.)  These  are  the  same 
four  that  was  in  the  truck  when  it  came  in.  I  am 
able  to  recognize  the  tires  because  I  remember  the 
size.  They  all  had  the  same  tag  on  them.  I  no- 
ticed the  name  of  some  dealer  sold  to  them,  I 
don't  know  w^hat  name  it  was  called.  I  am  re- 
ferring to  this  label  shown  me  by  Mr.  Norcop. 
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Mr.  Noi'cop:  We  oii'er  these  ioiir  tires  iiuo  evi- 
deuce  at  this  time. 

Ml".  Sullivan:     We  ohjeet  to  tlicir  materiality. 

Mr.  Shippee:  in  so  far  as  the  (h-lendant  Lieh 
is  concerned,  we  desire  lo  make  the  special  ob- 
jection that  they  are  incompetent,  irrelevant  and 
innnaterial,  and  not  tending  to  prove  or  disprove 
any  issue  as  tar  as  he  is  concerned. 

Mr.  Goodman:  I  v^ould  also  like  to  ask  the  wit- 
ness on  voir  dire,  with  the  court's  consent,  for 
one  or  two  questions  before  your  Honor  rules  on 
the  objection. 

The  Court:     Yes,  I  wall  permit  it. 

(By  the  witness)  : 

1  said  I  was  present  when  the  tiuck  was  re- 
turned. I  remember  that  Mr.  Rose  didn't  biing 
the  truck  back.  Mr.  Rose  did  not  bring  tlie  ti'uck 
back.  Mr.  Rose  took  the  truck  out.  He  didn't 
return  it. 

Mr.  Goodman:  We  now  object  to  the  introduc- 
tion of  the  tires  on  the  ground  it  is  in(*ompetent, 
irrelevant  and  imma-  [lOf)]  tei'ial,  and  no  founda- 
tion laid. 

The  Court:     The  objection  is  overruled. 

Mr.  Norcop:  For  the  purpose  of  the  record 
only,  I  would  like  to  refer  to  one  of  tliese  tires 
as  being  Goodrich  Conunander  and  the  size  is 
4.75-5.00-19  4-ply,  and  there  is  a  pasted  slip  on 
here  ^'Prom  5400  Kast  01ym])ic  IJouh'vaid,  P.O. 
Box  5700,  East  L.A.  Branch,  Los  Angeles,  (  alif., 
merchandise  from''  in  handwriting  ''Perfect  Made 
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Tire  Co.,  1161  South  Main  Street,  Los  Angeles''; 

and  each  oi*  the  tires  is  identical  as  to  size. 

(The  tires  referred  to  were  marked  Govern- 
ment's Exhibit  No.  13  in  evidence.) 


DON  BEGLEY, 

called  as  a  witness  by  and  on  behalf  of  the  Gov- 
ernment, having  been  first  duly  sworn,  v^as  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

I  am  with  the  same  Hertz-U-Drive  Company,  at 
the  same  location  as  the  previous  witness,  Mr. 
Mendenhall.  I  was  so  employed  on  the  dates  that 
he  mentioned.  I  saw  these  four  tires — Exhibit 
No.  13  at  my  place  of  business.  Someone  called 
there  and  discussed  with  me  having  me  turn  over 
the  tires  to  them.  I  do  not  see  that  person  in  the 
courtroom  now.  I  have  been  looking  and  haven't 
recognized  anyone  here,  as  I  remember.  Then  I 
turned  the  [106]  tires  over  to  the  government 
agency. 

Cross  Examination 
By  Mr.  Goodman: 

I  was  not  there  when  the  truck  was  returned.  I 
don't  know  w^ho  returned  tlie  truck.  I  did  not 
make  an  attemj^t  to  discover  who  owned  the  tires 
after  I  found  out  they  were  there,  excey^t  to  in- 
quire where  tliev  had  come  from.    I  found  tliat  thev 
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were  locked  in  my  office  at  the  time.  I  did  not 
then  turn  them  over  to  the  Office  of  Price  Ad- 
ministration. I  believe  it  was  the  FBI  that  was 
called  on  the  thing.  Our  company  made  no  at- 
tempt to  discover  wlio  was  the  owner  of  the  tires 
othei*  than  that  we  found  them  in  the  truck  when 
it  checked  in.  We  didn't  make  any  investigation. 
We  knew  whose  possession  they  were  in.  We  did 
not  contact  either  the  person  who  originally  hired 
the  truck  or  the  person  who  returned  the  truck 
to  notify  them  that  four  tires  had  been  left  in 
their  truck.     We  didn't  contact  either. 

Cross  Examination 
By  Mr.  Sullivan: 

I  was  not  present  at  the  time  the  truck  checked 
in,  but  the  boy  that  did  check  it  in  just  got  sus- 
picious, for  some  reason  or  other,  and  called  the 
FBI.  That  was  all  we  had  to  do.  He  did  not 
tell  me  what  his  suspicions  were,  except  the  tires 
were  rationed  and  he  just  suspected  they  were 
"hot'\     That  is  the  only  reason   that    I   know  of. 

[107] 
By   Mr.   (loodman: 
{By  the  witness) : 

Someone  called  for  those  four  tires  aftei-  tlie 
truck  came  back  and  I  spoke  to  him  at  the  time 
and  told  him  we  had  been  ordered  to  hold  th(^ 
tires.  We  did  not  return  them  to  the  man  who 
called  for  them  because  we  had  been  told  to  hold 
them.     If  that  man  who  called   for  th(^  four  tires 
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that  I  speak  about  is  in  the  courtroom,   1   don't 

recognize  him. 


SAM  KELBER, 

called  as  a  witness  by  and  on  behalf  of  the  Gov- 
ernment, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Noreop: 

My  present  business  is  buying  cattle  in  North 
Dakota.  Previous  to  being  in  business  in  North 
Dakota  I  was  in  business  in  Ontario,  California. 
My  business  there  was  primarily  tires.  We  also 
handled  batteries  and  accessories.  I  was  engaged  in 
that  business  in  Ontario  approximately  eight  years. 

I  know  Sam  Weinstein.  I  see  him  here  in  court. 
In  the  summer  of  1942  I  had  a  conversation  with 
Mr.  Weinstein  at  Desmond's,  here  in  Los  Angeles, 
near  Sixth  and  Broadway.  There  was  another 
party  with  him  at  the  time.  I  see  the  other  party 
in  court.  The  gentleman  with  the  brown  coat.  I 
[108]  think  his  name — they  call  him  Louis. 

(Stipulated    that    he   is   referring    to    Louis 
Vitagliano.) 

My  wife  was  with  me.  The  substance  of  the  con- 
versation was  that  I  had  a  lot  of  new  tires;  I 
had  decided  to  liquidate  my  tire  business;  and  I 
would  like  to  sell  them;  and  during  the  course  of 
the   conversation   with   Mr.   Weinstein   he   told   me 
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he  thought  he  coiihi  liiid  a  customer  for  nic  'VhixX 
was  what  it  })ertaiiied  to.  lie  told  nw  lu*  tliou<rlit 
he  could  find  a  eustomei-,  and  if  he  did,  he  would 
call  me.  He  called  ww  latci'  by  telephone.  As  to 
the  substance  of  that  telephone  conversation,  well, 
he  had  a  customc^r,  he  thought,  and  he  made  an 
appointment  with  me  to  come  out  to  Ontario,  to 
my  place  of  l)usiness.  He  came  out  there  with 
Mr.  Rose.  I  think  at  that  time  there  were  just 
two  of  them  that  came  to  my  place  of  ])usiness. 
My  place  of  business  in  Ontario  was  at  417  East  A 
Street. 

We  discussed  the  ])rice  of  tlu'  tires,  and,  as  1 
remember  it,  we  went  up  and  looked  at  the  tires, 
and  we  tried  to  arrive  at  a  tentative  amount ;  we 
tried  to  get  a  rough  idea  of  what  the  tires  would 
amount  to.  We  arrived  at  a  rough  figure  of  $4400. 
They  told  me  that  they  would  let  me  know  as  to 
whether  they  could  handle  them  or  raise  the  mone}' 
to  handle  them. 

1  heard  from  them  again.  They  called  me,  and 
1  made  an  appointment  to  meet  them  in  Los  An- 
geles. !  rnc^t  Mr.  Weinstein  down  hei-e,  at  a  SluOl 
service  station.  1  don't  remember  [109]  the  exact 
location,  but  it  was  supposed  to  have*  h((Mi  Mr. 
Rose's  station.  It  was  a  station  witli  a  p.-nkinu* 
lot  in  conjunction  with  it.  If  1  rerncmhcr  coii-cctl\ , 
around  Tenth,  Eleventh  or  Twelfth,  and  possibly 
Hill.  1  met  Mr.  Weinstein  ther(\  Just  \\m\  alone. 
We  had  a  conversation,  and  he  said  wc  were  to 
meet   Mr.    Rose   at   the    bowling   alley    in    tlic    \wx\ 
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block  over.  We  went  to  the  bowling  alley,  the 
two  of  us.  We  met  Mr.  Rose  there.  The  three  of 
us  spoke  a  few  words;  then  the  bulk  of  the  con- 
versation was  carried  on  between  Mr.  Weinstein 
and  Mr.  liose  out  of  my  hearing,  but  in  my  sight. 
That  conversation  carried  on  about  thirty  minutes. 
We  talked,  and  Mr.  Rose  said  he  could  handle 
the  tires,  and  gave  me  a  himdred  dollar  deposit 
cash,  and  w^e  made  arrangements  whereby  he  would 
come  out  on  Sunday.  That  was  Sunday  August 
1st  when  they  came  out,  at  my  home.  They  took 
delivery  of  the  tires  that  day.  They  came  in  Mr. 
Weinstein 's  car,  Mr.  Rose  and  Mr.  Weinstein, 
and  Mr.  Rose's  brother,  as  I  generally  understood, 
and  two  trucks,  two  vans. 

The  models  themselves,  so  far  as  the  motor  was 
concerned,  they  wei'c  older  ones,  but  they  were 
closed  vans,  regular  moving  vans.  T  do  not  know 
w^ho  was  driving  those  vans.  It  w^as  not  any  of 
the  oeople  I  have  described.  There  were  two  driv- 
ers; one  for  each  van.  We  commenced  to  load  the 
tire^  and  tally  them.  My  brother  was  there.  He 
cam'  in,  oh,  possibly  when  we  were  half  loaded, 
anrf  the  man  that  w^as  working  for  me,  whose 
nar^  ■:  is  Floyd  Mason  was  there,  and  my  wife.  [130] 

We  were  loading  the  tires,  and  trying  to  tally 
then,  at  the  same  time,  and  Mr.  Rose  w\ns  helping 
his  )»rother  and  Mr.  Weinstein.  I  don't  remember 
Mr.  Weinstein  helx)ed  load  them  or  not.  I  think 
he  did;  when  my  brother  came  in  he  helpc^d.  The 
only  incident  during  the  loading,  was  a  man  and 
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woman  stopped  by.  I  did  not  have  any  conversa- 
tion with  these  two  people  that  stopped  by.  They 
had  a  conversation  with  Mr.  Rose.  1  did  not 
hear  it.  1  made  out  an  invoice  of  the  tires  that 
1  was  selling.  1  had  a  conversation  with  Mr. 
Weinstein  and  Mr.  Rose.  Mr.  iiose  told  nie  that 
he  had  a  number  of  service  stations,  and  that's 
all  in  regard  to  the  type  of  business  he  liad. 
(A  yellow  slip  is  produced.) 

That  is  one  of  a  triplicate  copy  out  of  the  regis- 
ter we  used.  We  used  a  register  with  the  tripli- 
cate invoice  copy,  and  that  is  one  of  them.  This 
reflects  the  sale  on  tiiat  date,  August  1st.  It  is 
in  my  wife's  handwriting.  It  is  a  seller  resale 
permit  AA()3791,  and  the  date;  the  name,  Benja- 
min Rose;  and  his  business  address,  955  South 
Hill;  the  quantity  of  tires  and  tubes,  and  the 
amount  of  money.  This  at  the  bottom  is  in  Mr. 
Rose's  handwriting,  which  reads:  Ben  Rose. 

These  five  sheets  that  you  are  now  handing  me 
are  tally  sheets;  some  in  my  handwriting;  mostly 
in  my  wife's  handwriting;  the  tires  and  tubes  as 
we  counted  them  out  in  this  transaction. 

As  to  tlies(»  bookkeeping*  or  accounting-  a])|)(\ni'- 
ing  two  [111]  sheets  that  you  are  showing  me, 
this  was  an  inventory,  made  out  of  our  new  tiies, 
and  the  floor  tax,  when  we  had  the  ttcxn*  tax,  when 
it  first  came  in,  of  our  new  tires.  My  bookkeeper 
made  that  out.  This  other  sheet  you  are  now 
handing  me  is  a  tally.  I  think  this  had  a  lot  to  do 
with   the   price.     I   think    the    prices   were   jotted 
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down  here,  as  I  remember,  of  the  individual  tires. 

On  the  back  the  figures  look  like  an   addition   of 

the  amount  of  tires. 

(The  documents  referred  to  were  received 
in  evidence  and  marked  Government's  Ex- 
hibit No.  14.) 

I  did  not  see  Mr.  Louis  Vitagliano  out  there  at 
the  time  of  the  delivery  of  the  tires.  He  was  at 
my  home  on  Sunday,  and  that  was  the  date  of 
delivery.  It  must  have  been.  He  was  there.  He 
wasn't  there  all  the  time,  though.  He  was  there 
sitting  in  the  front  room  when  the  tallies  were 
made,  when  we  were  sitting  figuring  the  prices. 

Cross  Examination 
By  Mr.  Goodman: 

I  had  decided  to  liquidate  my  business  and  go 
to  North  Dakota  prior  to  the  time  that  I  met  Mr. 
Weinstein.  I  had  not  closed;  my  place  of  busi- 
ness was  still  operating.  I  moved  the  new  tires 
and  new  tubes  up  to  my  home.  At  the  time  Mr. 
Weinstein  first  contacted  me,  and  subsequently, 
when  Mr.  Rose  purchased  the  tires,  the  ne>v  tires 
and  tubes  were  already  at  my  home. 

As  to  whether  it  is  a  fact  that  the  $100.00  that 
was  [112]  paid  was  paid  to  me  in  cash  on  July 
31,  1942,  I  couldn't  say;  I  don't  remember  th(^ 
exact  date.  I  do  not  recall  that  I  planned  to 
take  the  train  on  Monday  to  go  to  North  Dakota. 
T  planned,  if  the  tires  were  moved  on  Sunday  to 
leave  on   Sunday,  but  not  by  train.     T   was  very 
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anxious  that  these  tires  be  removed  so  my  family 

could   make   the   trip   with   me.      I   don't   know   if 

I  suggested  that  they  come  here  Sunday,  or  they 

suggested  it,  oi*  both  did.     I  know  I  wanted  them 

out  of  there  as  soon  as  possible,  so  that  we  could 

go. 

As  to  whether  the  invoive  I  preparc^d,  dated 
August  1,  1942,  was  on  Saturday,  1  think  it  was 
Sunday.  But  the  invoice  was  made  out  on  Sun- 
day. It  may  be  October  1st,  but  it  was  still  made 
out  on  Sunday.  That  invoice  was  prepared  on 
Sunday.  I  can't  say  w^hen  the  ariangements  were 
made  to  pick  the  tires  up  on  Sunday,  whether  it 
was  on  Friday  or  Saturday. 

As  to  whether  I  sold  the  tires  to  Mr.  Rose  at 
cost,  it  w^as  slightly  above  cost.  T  don't  remember 
the  exact  percentage  that  we  figurcnl.  There  was 
a  percentage  figured  above  cost,  because  I  remem- 
ber at  that  time  the  Government  allowed  a  raise. 
The  exact  amount,  though,  I  don't  remember. 

Just  prior  to  the  sale  to  Mr.  Rose  I  had  a  re- 
tail sales  license,  to  deal  in  the  sale  of  new  tii-(\s 
and  tubes.  Before  I  made  the  sale  to  Mr.  Rose  I 
contacted  the  Office  of  Price  Administration  and 
T  told  them  I  was  going  to  make  the  sale.  Not 
that  particular  sale,  but  the  Office  of  Price  Ad- 
ministration at  that  tim(\  Mr.  Stevens,  was  trying 
to  help  me  find  [113]  the  CTistomei'  for  them.  Tie 
knew  T  wanted  to  liquidate  the  stock,  and  said  if 
he  could  find  a  cust(mier  for  uw  lie  would  do  so: 
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that  if  he  heard  of  anybody  that  wanted  to  buy 
them.  His  name  is  Stevens,  Mr.  Stevens.  I  don't 
see  him  in  the  court  room  now.  I  did  not  contact 
the  Office  of  Price  Administration  again  when  I 
made  the  sale  to  Mr.  Rose.  The  tires  were  de- 
livered on  Sunday  and  we  left  the  same  Sunday; 

As  to  whether  I  called  the  Office  of  Price  Ad- 
ministration on  either  Friday  or  Saturday,  just 
when  I  w^as  about  to  make  this  sale,  and  advised 
them  that  I  was  going  to  make  the  sale,  it  is  possible, 
but  I  don't  remember  doing  it. 

I  did  not  know  of  any  rule,  regulation  or  di- 
rective of  the  Office  of  Price  Administration  that 
was  being  violated  at  the  time  the  sale  was  made. 
I  was  told  that  it  was  a  perfectly  legal  sale.  Dur- 
ing my  conversations  with  Mr.  Stevens  I  was  given 
to  understand  that  it  was  legal  to  cross  stream 
but  not  up  or  dowTi  stream.  In  other  words,  F 
could  sell  to  another  tire  dealer,  but  I  couldn't 
sell  to  the  consumer  without  a  permit,  or  back  up 
to  a  wholesaler. 

Mr.  Rose  exhibited  to  me  his  seller's  permit 
issued  by  the  Board  of  Equalization  of  the  State 
of  California  at  Los  Angeles.  That  is  where  the 
number  was  taken  from  that  was  put  on  the  in- 
voice. Mr.  Rose  gave  me  the  number.  He  paid 
me  the  $100.00  deposit,  brought  out  a  cashier's 
check  for  $4,400.00,  and  we  did  a  little  figuring: 
and  there  was  another  $75.00  which  he  paid  me 
by   personal   check.   [114] 
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Cross  Examination 
By  Mr.  Angelillo : 

On  the  first  occasion  that  I  mot  Mr.  Yitagliano  at 
Desmond's  I  did  not  have  a  conversation  with  him. 
As  to  whether  I  was  merely  introduced  to  him  by 
Mr  Weinstein,  who  stated,  ''AVell,  meet  my  friend 
Louie  Vitagliano" — it  was  something  to  that  effect. 
He  w^as  not  in  on  the  conversation.  As  to  whether 
he  left  and  said  he  was  going  upstairs  to  buy  some 
clothes,  that  I  don't  remember.  I  don't  know  if  he 
walked  away,  but  I  know  that  the  conversation  was 
with  ]\Ir.  Weinstein  and  he  wasn't  in  it. 

Then  I  made  an  appointment  or  an  arrangement 
witli  Mr.  Weinstein  to  meet  at  either  my  station  or 
at  my  home.  Mr.  AVeinstein  called  me  first  and 
then  he  and  Mr.  Rose  appeared  at  my  place  of  busi- 
ness. 

As  to  whether  it  is  a  fact  that  shortly  after  the 
first  conversation  Mr.  Weinstein  and  Mr.  Yitagli- 
ano called  at  my  home  and  stated  to  me  that  they 
were  in  my  vicinity  and  stopped  there,  it  is  possible 
but  I  don't  actually  remember  it.  The  tires  w^ere 
not  loaded  at  the  place  of  business.  They  were 
loaded  at  my  home.  I  have  a  definite  recollection 
of  having  seen  Mr.  Yitagliano  on  that  occasion.  He 
did  not  in  any  wise  lielp  load  the  trucks  or  remove 
the  tires.  It  is  entirely  ])ossible  that  he  was  there 
before,  but,  as  I  remember,  he  was  there  on  the 
Sunday.  [  didn't  have  any  convc'rsation  with  him. 
Th(^  (hiy  tliat  he  was  at  my  liouse  lie  excused  liim- 
self  to  go  down-  [115]  town  to  get  a  cigar.      I  re- 
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member  that.     But  I  didn't  have  any  conversation 

with  him.     The  times  that  I  did  see  him  I  did  not 

have   any   conversation   pertaining   to   the    sale   of 

tires. 

Cross  Examination 
By  Mr.  Sullivan: 

This  meeting  at  Desmond's  was  not  by  pre- 
arrangement  with  Mr.  Weinstein.  I  just  happened 
to  bump  into  him  there.  I  knew  Mr.  Weinstein  be- 
fore that.  I  had  a  conversation  with  Mr.  Wein- 
stein as  to  what  he  was  to  get  out  of  this  transac- 
tion. I  don't  remember  just  where  the  first  con- 
versation took  place,  but  he  told  me  that  he  was 
merely  trying  to  do  me  a  favor;  in  other  words, 
find  me  a  customer,  and  he  did  expect  something- 
out  of  it.  I  don't  remember  the  exact  course  of 
the  conversation,  but  I  do  remember  that  he  told  me 
he  wants  some  from  me  and  he  was  going  to  try  to 
get  a  commission  from  Rose.  Mr.  Weinstein  did 
not  pay  me  any  money,  though,  at  all. 

Redirect  Examination 
By  Mr.  Norcop: 

I  paid  Mr.  Weinstein  some  money.  After  the 
tires  were  loaded  and  the  tally  was  completed  and 
the  deal  consummated.  I  had  a  conversation  with 
him  when  that  payment  occurred.  That  was  in  the 
l)resence  of  my  wife,  and  not  in  the  presence  of 
either  Rose  or  Vitagliano. 

He  told  me  that  Rose  was  not  giving  him  any- 
thing and  [116]   told   me   he  didn't  like  the   way 
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Rose  was  chiseling  on  the  deal,  and  tliat  lie  hadn't 
gotten  any  money  from  Rose  yet;  and  wlien  we  got 
through,  he  told  me  the  money  tliat  I  would  give 
him  I  should  give  him  out  of  sight  of  Rose,  wliich 
I  did. 


MRS.   STELLA  KELBER, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and   testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

T  am  the  wife  of  Mr.  Sam  Kelber  who  was  just 
on  the  witness  stand.  I  was  at  my  home  on  the 
date  that  he  has  mentioned,  the  Sunday,  August 
the  2nd  of  1942,  when  Mr.  Rose  purchased  some 
tires.  I  had  a  part  in  the  transaction  tliat  day.  I 
helped  to  tally  the  tires  and  tubes  as  they  were 
loaded  out,  and  I  also  did  some  of  the  writing  on 
Exhibit  No.  14  On  the  back  I  wrote  tlie  license 
numl)ers  and  the  names  of  the  truck  owners  tliat 
took  the  tires  away.  I  think  it  says  ^'Lilley  & 
Harradine  HE  4456''  and  '^Lilley  Crescent  Van  & 
Storage  BE  PC  X  2090  BE  PC  AV  5279  Gen. 
Mtrs.'' 

As  to  wlio  all  the  persons  were  that  1  saw  there 
that  Sunday  while  the  tires  and  tubes  were  being 
loaded  and  before  the  trucks  de])arted,  \hvve  were 
the  two  drivers  of  the  trucks  and  Mr.  Rose  and  Mr. 
Weinstein,    mv    Inisband,    and    this     F'lnvd    Mason 


vs.  United  States  of  America  185 

(Testimony  of  Mrs.  Stella  Kelber.) 
and   my   brother-in-law   and   myself.   And    I   tliinl: 
[117]  Louis  was  there.  I  am  almost  positive  he  was. 
I  reCer  to  the  man  in  the  tan  suit. 

(Stipulated  she   referred   to   Louis   Vitagli- 
ano.) 

Mr.  Rose  and  I  had  just  a  general  conversation. 
I  think  I  asked  him  what  he  was  going  to  do  with 
all  these  tires  and  he  said  he  had  four  or  five  serv- 
ice stations  and  he  was  going  to  sell  them  to  the 
service  stations. 


SAM  KELBER, 

recalled. 

Recross  Examination 
By  Mr.  Sullivan: 

I  paid  to  Mr.  Sam  Weinstein  $50,  no  more. 


BILL  SOUKESIAN, 

called  as  a  witness  by  and  on  behalf  of  the  Grovern- 
ment,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  business  is  radiator  repairing  and  tire  busi- 
ness located  at  736  North  Broadway.  The  name  of 
the  business  is  North  Broadway  Radiator  and  Tire 
Company.  I  am  in  business  with  my  brother,  Plarry 
Soukesian.     My  brother  and  I  have  been  in  business 
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there  about  14  years.  Our  business  is  the  selling 
of  tires  and  tubes  and  rei)airing  automobile  radia- 
tors. [118]  I  know  Mr.  Weinstein.  I  have  not 
known  him  very  long.  I  first  met  him  at  our  place 
of  business  last  year  sometime.  I  did  not  later 
have  a  transaction  with  him;  just  a  conversation. 
That  was  in  1942,  a  summer  moiitli.  I  think  it  was 
probably  around  September.  Mr.  Weinstein  and 
I  were  alone.  I  think  he  happened  to  i)ull  up  in 
front  of  our  place  of  business  and  just  walked  in 
and  asked  me  if  we  had  anything  to  sell  in  the  way 
of  truck  tires  or  anything;  he  was  in  the  market 
to  buy  used  tires;  and  I  told  him  at  the  time  we 
were  not  in  the  market  to  sell  anything. 

I  had  a  conversation  with  him  on  a  later  occa- 
sion. I  think  he  was  back  once  or  two  or  three 
times  after  that,  and  we  were  discussing  tires.  I 
told  him  I  might  sell  some  of  my  new  tires  to  lower 
our  stock. 

I  met  Mac  R.  Brown  after  I  had  met  Mr.  Wein- 
stein. He  came  with  Mr.  Weinstein.  That  was 
the  first  time  I  had  met  Brown.  I  don't  recall 
whether  anyone  else  came  besides  Sam  Weinstein 
and  Brown  on  that  occasion.  I  liad  a  conversation 
with  them.  There  was  no  one  else  present  besides 
us  three.  That  took  })lace  in  our  place  of  business. 
We  were  discussing  about  our  new  tires,  stock  of 
new  tires  and  tubes,  if  I  was  interested  in  selling; 
and  at  the  time  I  was  not  very  interested  because 
I  had  another  prospect  that  I  was  discussing  sales 
of  the  tires  to.     I  don't  recall  whether  I  told  them 
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or  not,  but  I  kind  of  stalled  them  off.  I  did  not 
get  down  to  discussing  prices  with  Brown  or  Wein- 
stein  on  that  occasion,  [119]  I  don't  think.  On  a 
later  occasion  we  did.  Mr.  Brown  was  there  on  the 
occasion  when  1  discussed  prices.  Weinstein  was 
not  there  then.  That  took  place  at  our  place  of 
business.  My  brother  was  around.  He  asked,  I 
think,  at  what  prices  I  might  be  interested  in  sell- 
ing. I  told  him  ^^cost — plus  five  per  cent."  In 
other  words,  if  we  had  bought  on  today's  market 
we  would  have  a  five  per  cent  margin.  He  said 
he  had  a  few  gas  stations  that  he  needed  merchan- 
dise for.  He  said  he  owned  a  few  gas  stations.  I 
think  he  was  going  to  sell  these  tires  in  those  sta- 
tions. I  think  we  agreed  on  the  price  and  I  think 
I  decided  to  sell  to  him.  I  did  sell  to  him.  Mr. 
Brown,  when  I  arranged  to  sell  the  tires  to  him, 
before  I  delivered  them  to  him,  said  it  would  be 
very  easy  for  him  to  dispose  of  them  because  he 
had  so  many  different  connections,  such  as  these 
aircraft  factories,  where  they  needed  tires  and 
where  they  were  able  to  get  these  certificates  much 
easier. 

I  don't  recall  the  exact  date  when  I  first  delivered 
tires  to  him,  but  I  have  the  invoices  that  carry  the 
date  and  complete  transaction. 
(Invoices  produced.) 

(The  document  referred  to  was  received  in 
evidence    and    marked    Government's    Exhibit 

No.  15.) 
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Those  ai'e  the  invoices  to  wliieh  1  liave  just  ad- 
verted. This  card  on  top  is  a  resale  tax  number 
permit.  This  invoice  is  made  out  \i>  ''Ra])pan 
Service."  Tliat  is  his  service  station,  he  said,  at 
the  time,  at  2824  Sunset  Boulevard.  The  first  ])age 
says  *^  First  load'\  As  to  how  many  tires  went  out 
on  that  [120]  date,  September  25th,  the  numbers 
are  on  there.  T  think  it  was  a  hundred  and  some 
odd  tires  that  went  out  on  the  first  load.  The  in- 
voices show  the  total  price  paid  by  Brown  for  all 
these  tires;  it  is  close  to  $5,800;  the  addition  to  all 
the  amounts  should  sum  up  to  around  $5800.  I 
had  Mr.  Brown  si^ii  eveiy  one  of  tlie  invoices.  The 
first,  second,  and  the  third  page  I  had  him  sign 
twice,  as  he  took  delivery  twice  on  that  page,  and 
the  third,  and  the  fourth,  and  the  fifth,  and  the 
sixth.  He  signed  just  every  one  of  those  he  signed. 
That  first  delivery  took  place  on  the  25th  of  Se])- 
tember;  the  date  of  this  invoice. 

There  was  used  in  transporting  the  tires  away 
from  my  station  a  Chevrolet  truck.  It  is  sort  of  a 
])anel  ti'uck.  It  is  all  closed  in,  something  like  the 
packing  companies  haul  tlieir  meats  in. 

Besides  Mr.  Brown  and  myself  there  weie  there 
on  that  (late  about  two  or  three  men.  As  to  whether 
T  see  any  of  tlu^  other  men  in  the  courtroom  now 
who  were  there,  it  is  pretty  hard  for  me  to  recall, 
because  most  of  my  business  was  done  with  Mr. 
Brown. 

As  to  why  Mr.  I>i*own  signed  twice  on  <ni('  of 
these  pages,   that   was   because  he  took   some  tires 
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ill  liis  own  personal  ear  and  then  the  truck  came 
back  and  took  the  others.  He  took  the  ^'4-600-16, 
6-250-16  Standard  Firestone  and  1-600-16  tulDe"  in 
his  personal  car,  six  tires  and  one  tube. 

About  that  part  of  the  delivery  he  said  lie  had  a 
sale  [121]  and  that  he  needed  it  right  away. 

On  the  first  day,  first  of  all,  I  called  u])  the  OPxV 
and  made  sure  that  it  was  all  right  for  me  to  dis- 
pose of  my  tires,  and  they  advised  me  that  it  was 
all  right,  just  so  I  made  three  forms  of  invoices  so 
they  could  refer  back  to  them  at  any  time  that  I 
wanted  to,  and  as  long  as  they  gave  me  their  per- 
mission I  went  ahead  and  sold  to  Brown. 

As  to  other  men  who  w^ere  there,  most  of  them 
were  short,  heavy-set  fellows.  It  is  pretty  hard  for 
me  to  identify  any  of  the  defendants  in  the  case 
because  I  was  transacting  all  the  business  with 
Mr.  Brown.  He  is  the  only  defendant  that  I  had 
anything  to  do  with;  and  the  only  one  that  I  know 
clearly  in  my  mind  that  was  there.  On  the  first 
occasion,  I  think  there  were  two  others  besides  Mr. 
Brown,  and  then  there  were  three  on  one  other  oc- 
casion. These  other  men  loaded  the  truck.  I  no- 
ticed one  of  the  men,  I  think  was  kind  of  keeping 
his  eyes  out  on  the  back  end  of  tlie  lot,  kind  of 
watching  around,  and  I  was  asking  him  what 

Mr.  Sullivan:  I  move  to  strike  that  as  a  oon- 
clusion. 

Mr.  Norcop:  Just  a  moment.  He  was  going  to 
relate  a  conversation,  if  the  court  please,  and  he 
was  interrupted. 


190  Benjamin  Rose  and  Louis  Vitagliano 

(Testimony  of*  T>ill  Soukesian.) 

Mr.  Sullivan:  And  the  witness  was  asked  for  a 
conversation  and  the  answer  is  not  responsive. 

The  Court:  Well,  it  is  preliminary.  I  don't 
tliink  it  hurts  anybody.     Go  ahead. 

(By  the  witness) : 

I  was  asking  them  what  they  w^ere  afraid  of  and 
he  said  [122]  they  were  afraid  they  might  be  hi- 
jacked.    That  is  what  Brown  said. 

Cross  Examination 
By  Mr.  Goodman: 

As  to  w^hether  at  the  first  time  that  I  met  Mr. 
Weinstein  and  I  was  selling  out  my  new  tires  and 
tubes,  I  was  not  exactly  trying  to  find  customers 
for  them,  that  is,  I  was  not  very  interested  in  it.     I 
was  kind  of  w^orried  because  we  had  quite  a  large 
stock  and  at  that  time  there  was  so  many  places 
being  broken  into  and  it  was  very  hard  for  us  to 
buy  insurance;  so  my  mind  w^as  not  made  up  defi- 
nitely as  to  whether  to  sell  or  not  to  sell.     Subse- 
quent to  the  time  I  met  Mr.  Weinstein  T  did  iiot 
have  several  prospective  purchasers  wlio  were  deal- 
ers to  buy  the  tires.     I  had  one  other  j)rospect  be- 
sides Mr.  Brown.  He  w^as  a  party  also  in  Pasadena, 
and  he  was  there  one  day  wiien  Mr.  Weinstein  drove 
uj),  and  he  said,  *' That's  the  same  i)arty  T  liad  in 
mind  to  sell  to"  and  so  he  left.     He  did  not  want 
Mr.  AVeinstein  to  see  him.     His  name  was  Reuben. 
I  liave   known   liitn    for  quite   a  mmiber   of  years. 
AYe  w^ent  to  seliool  to.c^ether. 

At  tliat  time   I  was  not  dickeriim*  to  get  tlie  best 
price  I  could  by  the  sale  of  my  tii'es,  either  to  Mr. 
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Reuben  or  Mr.  Weinstein  or  Mr.  Mac  Brown.  The 
price  was  the  same,  regardless.  At  that  time  the 
price  of  the  tires  had  gone  up  16  per  cent. 

When  I  stated  on  direct  examination  I  was  con- 
versing [123]  with  Mr.  Brown  and  Mr.  Weinstein 
about  the  sale  of  the  tires,  and  at  that  time  I  had 
some  one  else  who  was  interested  in  it,  and  I  did 
not  want  them  to  know  about  it,  my  reason  was 
Reuben  asked  me  not  to  tell  him  he  was  dickering 
on  it.  I  thought  he  had  a  suspicion  at  the  same 
time  that  they  were  trying  to  sell  to  the  same  party 
I  had  in  mind. 

I  did  not  liquidate  the  complete  stock.  I  had  left 
about  100  tires.  I  have  since  sold  them.  The  bal- 
ance of  the  tires  left  were  sold  individually,  two  or 
three  at  a  time,  on  certificates.  From  the  date  I 
made  the  sale  to  Mr.  Brown  it  took  me  four  or  five 
or  six  or  seven  or  eight  months  to  sell  the  100  tires. 
As  to  when  I  last  had  a  new  tire  in  my  place  of 
business,  I  always  carried  a  stock  of  new  tires.  We 
have  continued  doing  business.  1  liave  bouglit  new- 
tires  right  along  from  the  factory. 

I  contacted  the  office  of  Price  Administration 
before  I  made  the  sale.  I  phoned.  They  told  me 
it  was  f)erfectly  all  right  to  sell  to  a  tire  dealer. 
Mr.  Brown  gave  me  liis  address.  I  went  by  nnd 
noticed  his  place,  and  noticed  the  name  on  the  sei'v- 
ice  station,  so  I  figured  it  was  a  safe  transaction. 
He  also  executed  a  certificate.  He  executed  a  card, 
with  his  signature  on  it,  and  his  sales  tax  number 
on  it. 
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C.  A.  HrMI]EKT 

called  as  a  witness  by  and  on  behalf  of  the  Clovern- 
nient,  having  been  first  duly  sworn,  was  examined 
and  testified  as  [124]  follows: 

My  business  is  the  moving  and  storage  business 
at  4428  Melrose  Avenue.  I  have  been  in  business 
there  approximately  eight  years.  We  do  business 
under  the  name  of  Bay  Cities  Express  &  Transfer. 

I  know  Benjamin  Rose,  I  have  known  him  since 
about  tlie  middle  of  last  August.  I  see  him  in  court; 
the  man  in  uniform.  I  first  saw  Mr.  Rose  when  he 
came  to  my  office  to  see  about  some  moving.  I  had 
a  conversation  with  him.  It  was  before  that ;  in  the 
middle  of  July.  He  was  alone.  My  wife  was 
t^^ere,  but  I  walked  out  of  the  office,  as  he  was  com- 
ing across  the  street.  He  had  been  there  once  be- 
fore, some  minutes  before  that,  and  was  across  the 
street,  and  I  walked  outside,  and  met  him  outside, 
and  talked  to  him  on  the  sidewalk.  T\w  convei'sa- 
tion  was  about  getting  a  couple  of  vans  to  move 
some  accessories,  automobile  accessories.  At  that 
time  the  trij)  was  to  have  been  from  Pasadena.  That 
was  the  substance  of  the  conversation.  \  don't  be- 
lieve I  saw  him  again — he  made  a  tentative  arrange- 
ment for  a  iiuui  to  come  on  Sunday.  That  was 
August  the  2n(l.  J  didn't  talk  to  him.  I  wasn't  at 
the  office  at  that  time.  T  saw  Mr.  Rose  on  Am^ust 
2n(l,  1912.  My  father  was  in  the  office  tliat  morn- 
ing when  my  two  di'iveT's  left. 

I  went  to  Ontario.  My  wife  went  witJ]  me.  In 
Ontario   I   went  up,   1   })elieve  it  was  on  r)th   Stre(4. 
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I  didn't  have  the  destination  in  mind  to  go  to  when 
I  left  the  office.  All  [125]  I  knew  was  5th  Street. 
When  I  arrived  at  that  place  on  5th  Street  my  two 
vans  were  there.  One  was  backed  in  the  driveway, 
and  one  was  sitting  on  the  street.  They  were  get- 
ting tires  out  of  the  garage  and  tallying  them. 

As  to  whether  I  can  identify  anybody  in  court 
who  was  there,  Mr.  Rose,  and  Mr.  Weinst^in  were 
the  only  two,  and  the  truck  drivers.  There  was 
also  a  young  man  that  was  up  on  the  stand  a  while 
ago,  and  his  wife,  and  my  two  drivers.  That  is  all 
I  know  of.  I  had  a  conversation  w^ith  Rose  while 
I  was  there.  I  asked  him  w^hat  was  going  on,  and 
he  said  it  was  all  right.  I  was  there,  I  imagine, 
five  minutes,  and  I  left  for  a  short  time,  and  came 
back  again,  and  went  down  and  got  some  gasoline, 
and  got  some  beer.  I  treated  everybody.  It  was  a 
good  deal.  I  was  there  when  the  trucks  had  been 
loaded  and  left.  I  stayed  until  after  the  trucks 
departed.  One  driver  was  Don  Parmalee,  and  the 
other  Sam  Dawden.  The  vehicles  of  mine  used 
that  day  was  a  GMC  ton  and  a  half  covered  van, 
and  a  Chevrolet  ton  and  a  half  covered  truck  or 
van.  As  to  whether  they  had  any  labeling  or  iiame 
on  the  outside  of  the  vans — my  original  van  that  I 
always  had,  did  not  have;  we  w^re  7'ei)ainting  it, 
and  it  did  not  have  any  lettering  yei.  The  other 
one  1  bought  as  one  of  three  from  another  company. 
It  was  labeled  Lilley  Crescent  Van  &  Storage.  I 
followed  the  trucks  into  Los  Angeles.  Mr.  Rose 
told  me  to  meet  him  at  the  corner  of  Santa  Monica 
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ami  Virgil  in  I.os  Angeles.  I  saw  him  there.  He 
had  us  drive  down  to  ()13  North  Virgil,  and  drive 
[126]  in  hack,  in  the  lot.  Air.  Rose  was  there,  and 
a  young  boy,  1  imagine  about  18  years  old.  I  don't 
know  him.  And  the  truck  drivers.  We  i)ulled  the 
trucks  in.  Then  w^e  decided  to  have  lunch.  We 
came  hack,  and  we  backed  each  truck  into  the  back 
door  and  rolled  the  tires  off.  That  room  tliat  1  put 
the  tires  in  was  not  up  to  the  street  front.  It  was 
about  that  hig;  one  third  of  the  building.  Both 
truckloads  were  unloaded  into  that  room.  The 
tires  were  all  w^rapi)ed;  some  of  them  were  loose, 
but  they  were  wrapped.  The  tubes  were  in  lioxes. 
There  was  not  any  conversation  there  with  Mr. 
Rose  during  the  unloading  that  I  remember.  The 
room  in  which  the  tires  were  put  was  all  boarded 
up,  sealed  up;  the  windows  were  all  boarded  u]). 
Mr.  Rose  told  me  if  I  needed  any  tires  he  would  go 
down  to  the  OPA  for  me  ami  save  me  a  lot  of  red 
tajKi. 

Th(»  next  business  I  had  with  Mr.  Rose  was  on 
August  22nd.  I  can't  remember  having-  a  conversa- 
tion with  him  fi'om  ?ny  place  of  business.  He  came 
ovei',  and  said  to  have  a  couple  of  vans  meet  him 

ovei' That  was  not  the  second  transaction.     T 

am  wrong.  This  was  Pasadena.  That  was  the 
22n(l.  Tlie  only  conversation  I  had  witli  Mr.  Rose 
eoncerning  the  trip,  })efore  I  made  it  was  just  to 
meet  him  at  that  address.  [  made  the  trip  myself. 
I  took  tlie  same  Chevrolet  van,  Lilley  Crescent. 
Th(»  one  that  had  on  it  Lillev  Crescent  Van  &  Stor- 
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age.  I  went  to  1850  East  Colorado.  There  were 
quite  a  few  people  there.  The  only  ones  I  remem- 
ber were  Mr.  Rose  and  Mr.  Weinstein.  [127]  I 
wx)uld  say  about  five  or  six  people  were  there.  We 
all  formed  a  line,  and  rolled  the  tires  to  the  truck, 
and  loaded  them  up.  The  loading  took  about  20 
or  25  minutes.  I  did  not  have  any  conversation 
with  Mr.  Weinstein  out  there.  Mr.  Rose  told  me 
to  take  them  to  the  same  jjlace  where  I  had  taken 
the  previous  loads,  and  he  would  meet  me  there. 
That  was  613  North  Virgil.  I  did  that.  I  was 
alone  as  the  driver.  When  I  got  over  to  613  North 
Virgil,  Mr.  Rose  met  me  there,  and  we  unloaded 
them.     Just  I  and  Mr.  Rose,  as  I  remember. 

As  to  the  condition  of  the  inside  of  the  ware- 
house— there  weren't  many  tires  there  from  the 
first  load. 

As  to  how  long  it  was  that  I  had  been  there  previ- 
ously with  the  first  two  loads — according  to  my 
records  it  makes  it  20  days.  When  I  first  brought 
the  two  loads  in  from  Ontario,  the  room  was  I 
would  say  better  than  three-quarters  full  of  tires. 
There  were  not  other  tires  in  there  at  the  time  I 
unloaded  from  Ontario.  That  was  the  first  time. 
They  filled  the  room  better  than  two-thirds.  When 
I  took  the  tires  there  from  Pasadena,  very  few  tires 
were  left.     I  don't  know  how  many  there  were. 

Mr.  Goodman:  I  move  that  tlie  answer  be 
stricken,  that  there  were  very  few  tires,  as  being  a 
conclusion  of  the  witness,  speculative  and  conjec- 
tural. 
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By  the  Witness:  I  did  not  take  time  to  count 
them. 

The  Court:     Motion  denied. 

Mr.  (xoodman:     Exeej)tion.  [128] 

Tiie  Court:     Exception  noted. 

By  the  Witness:  Around  the  floor  of  the  room 
on  that  day,  tlie  22nd,  tliere  was  (juite  a  pile  of  tire 
wrap})ings. 

As  to  whether  I  had  a  conversation  with  Mr. 
Rose  after  unloading  this  single  load  that  I  brought 
in  from  Pasadena, — with  respect  to  my  invoice  or 
bill — 1  can't  remember  that  now.  I  gave  him  an 
invoice.  He  signed  my  co])y,  and  I  gave  him  the 
paid  bill.  Referring  to  an  invoice  of  the  Bay 
Cities  Ex]H'ess  &  Transfer  8-22-42— that's  mine. 

(The  document  referred  to  was  i-eceived  in 
evidence  and  marked  Govermnent's  Exhibit  No. 
16.) 

(Reading)  :  Shipper,  Rose.  From  1850  East 
Colorado  to  Virgil  and  Clinton.  Auto  Accessories. 
Three  hours  at  $4.00  an  hour,  $12.00.  VaTi.  My 
own  name  signed. 

By  the  Witness:  Mr.  Hose  told  me  the  words 
*'Auto  Accessories.''  I  did  not  question  him  nuich 
on  that.  T  was  told  to  j)ut  down  '^Auto  Acces- 
sories." Ml*.  Rose  told  me  to  put  tliat  down.  I 
had  one  moie  trij)  on  September  29th.  Prior  to 
that  tiip  I  had  a  conversation  with  Mr.  Rose.  He 
was  in  the  office.  With  respect  to  the  September 
29th  trij),  it  was  some  days  before  that,  he  came  to 
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the  office,  but  I  can't  say  offliand.  There  was  al- 
ways somebody  in  my  office.  I  can't  honestly  say 
who  was  there,  or  who  was  not.  My  conversation 
wdth  liim  was  just  on  releasing  the  vans  for  that 
particular  trip.  The  trip  was  supposed  to  have 
been  Friday.  It  was  changed.  It  was  changed  to, 
I  believe  it  was,  to  [129]  Saturday.  I  don't  recall 
now.  I  went  on  the  29th.  I  drove  one  of  the  vans 
myself,  and  another  man  drove  my  other  van. 
Prior  to  their  departure  on  the  29th,  Mr.  Rose 
asked  me  to  meet  him  at  Brooklyn  and  Evergreen. 
In  fact,  the  exact  w^ords  w^ere  to  drive  out  to  Ever- 
green, and  turn  left  half  a  block  and  park  and  wait. 
The  conversation  occurred  in  my  office.  Besides 
myself  and  Mr.  Rose,  Max  Cramer,  the  other  driver, 
was  present.  No  one  else  of  the  other  defendants 
here  in  court  was  present. 

I  used  two  trucks  labeled  Lilley  Crescent.  One 
was  a  Ford  and  one  a  Chevrolet;  both  one  and  a 
half  ton  trucks.  They  were  closed  vans.  We  drove 
over  to  Evergreen  and  Brooklyn  and  parked  there 
for  about  an  hour.  It  was  late  in  the  evening ;  very 
late — 5:00  or  5:30.  We  parked  over  on  Evergreen 
about  an  hour,  and  finally  a  man  driving  a  red  pick- 
up came  over  to  the  trucks,  and  we  followed  him. 
That  man  was  the  defendant  Mr.  Weinstein.  We 
followed  him,  and  went  up  to  City  Terrace,  on  the 
corner  of  Wabash  and  Thornton,  to  a  service  sta- 
tion and  repair  place.  We  backed  one  truck  in  at 
a  time,  and  loaded  them.  We  did  not  drive  })oth 
trucks  up  there  simultaneously.     We  drove  one  up 
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fii-st,  and  the  other  followed  u])  in  a  few  minutes 
time.  Max  Cramer's  truck  went  in  fiist.  Just  a 
minute.  1  am  getting  a  little  mixed.  1  am  not 
absolutely  sure  as  to  the  one  that  went  tirst.  We 
loaded  Max  Cramer's  truck  tirst.  I  know  that.  I 
believe  1  wvui  Hrst,  though.  ''We''  are  Max 
Cramer  and  myself.  [130] 

As  to  whether  anyone  else  assist<?d  me  in  loading 
the  tires — Mr.  Weinstein,  Mr.  Rose,  and  there  was 
somebody  there.  1  don't  know  who  it  was.  Wein- 
stein was  there.  Nobody  els<^'  1  see  in  the  court- 
room was  there  that  I  can  remember,  sir.  The  first 
truck  was  loaded,  and  left  for  its  destination,  and 
I  stayed  there  and  hel])ed  load  my  truck.  The  first 
truck  was  to  go  to  the  Washington  \'an  cV:  Storage 
in  Los  Angeles.  The  second  truck  was  loaded.  1 
was  there  when  that  took  place.  Somebody  left 
with  the  first  truck;  Mr.  Rose  was  still  there  with 
me  on  the  second  truck.  I  don't  know  whetluM*  Mi-. 
Weinstein  was  there  or  not  in  the  second  loading. 
To  load  uf)  the  last  truck  took  [)ossibly  a  half  an 
hour.  Each  truck  was  loaded  lialf  up.  Half  the 
tires  went  on  oiu*  truck,  and  half  on  the  other. 

With  respect  to  Ww  truck  I  had  at  the  (MuI,  it  was 
pretty  well  filled  up.  Tires  w(M'e  loachnl  in  tluM-e. 
They  were  wrapped  tires.  I  couldn't  say  whether 
there  were  any  tubes.  The  truck  was  to  go  to  the 
second  driveway  west  of  Brooks  Randall  on  Sunset 
Boulevard,  and  turn  in  there  and  wait.  Mi'.  Rose 
said  that  to  me.     1  did  that. 
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The  first  truck,  that  Cramer  was  driving  was  to 
go  to  the  Washington  Van  &  Storage.  I  couldn't 
say  who  said  that,  or  who  gave  that  direction. 
After  I  got  out  to  Brooks  Randall  Mr.  Rose  was 
already  there,  and  I  pulled  in,  backed  the  truck  in, 
and  unloaded  it.  Mr.  Rose  and  myself  was  all 
there  were  there.  [131] 

Exhibit  11  looks  something  like  the  location  where 
I  took  this  load  of  tires.  This  ringed  part  of  the 
diagram  is  where  I  unloaded  them.  There  were 
not  any  tires  in  there  that  I  could  see.  There  was 
no  light  in  the  room.  We  did  not  stack  these  tires 
in  there  the  way  we  had  the  others.  We  just  laid 
them,  as  those  are  standing  now,  in  about  four  or 
five  piles,  clear  out  to  the  door;  almost  to  the  door. 
It  was  quite  dark  when  we  got  through.  It  was 
late  summer.  Around  8:00  o'clock.  Then  I  went 
back  to  my  business,  to  my  location.  The  other 
truck  hadn't  got  in  yet.  I  don't  know  what  time 
it  did  return.     I  went  home. 

This  invoice  of  the  Bay  Cities  Transfer  dated 
September  29,  1942,  does  not  reflect  the  transaction 
I  have  just  referred  to.  That  is  not  the  original. 
That  is  not  the  one  made  out  for  the  job.  I  had  a 
conversation  with  Mr.  Rose  about  this  invoice.  That 
was  made  in  the  office  a  day  or  two  after  the  tires 
were  delivered  there.  My  wife  was  present.  Mt*. 
Rose  wanted  to  know  if  the  OPA  had  called  u]).  1 
told  him  no.  He  wanted  to  know  if  they  had  asked 
me  wher6  the  tires  went  to,  and  I  told  him  if  they 
asked  me  I  would  have  to  tell  them,  so  he  wanted 
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to  know  if  I  would  tell  them  he  took  the  tiuck  from 
my  ottie(\  1  said  1  had  to  ])ut  tlie  destination  on 
my  bill,  where  it  was,  and  whci-e  I  took  it.  Finally 
we  made  up  that  bill  there  with  Mi*.  Poster's  ix^rmis- 
sion.  This  did  not  I'etieet  the  destination  where  I 
took  the  m(M-chandise.  I  made  it  at  Mi*.  Rose's 
request.  [l'>2] 

(The  DoeunuMit  was  oi'l"ei*ed  in  evidenee.) 

This  pink  earbon  invoice  dated  September  29th 
is  one  of  my  invoices  witli  respect  to  this  transac- 
tion on  September  29,  1942.  This  carbon  was  made 
at  the  same  time  as  the  original.  This  white  invoice 
is  the  original  of  the  pink  one. 

(1'he  documents  referred  to  were  received  in 
evidence  and  marked  government's  Kxhibit 
No.  18.) 

With  relation  to  the  designation  on  that  invoice 
of  the  character  oT  th(^  nuM'cluindise  haulcMl — I  put 
on  '^auto  accessories."  Mr.  Ros(^  askcvl  nie  to  do 
that  the  first  trip,  and  as  to  tlu»  otluM-  iri])s  1  couldn't 
say.  But  I  was  told  to  put  on  *'auto  accessories'" 
on  the  first  one.  This  relates  to  the  truck  load  that 
was  taken  by  Mr.  Ci'amei'  and  driveii  away  from  tlu^ 
C/ity  TeiTace  address  j)i-evious  to  my  going  to 
Hollywood.  They  were  both  tri])s;  both  trucks. 
There  are  two  addi'csses  there. 

As  to  whethci-  I  had  any  otluM-  convei-sations  with 
Mr.  Rose  othei'  than  this  I  have  related,  aft(M'  the 
last  two  van  loads  were  hauled — I  can't  recall  any 
offhand.     There   have   been    (juite   a    few   con  versa- 
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tions,  but  I  can't  recall  what  he  said.     Mr.  Rose  was 

in  several  times  to  find  out  whether  the  OPA  knew 

anything. 

This  white  invoice  from  Bay  Cities  Express  & 
Transfer,  dated  8-2-42,  is  an  invoice  that  bears  on 
the  first  job — the  Ontario  job.  There  was  some  con- 
versation with  Mr.  Rose  came  up  over  the  name  of 
*^ blank"  here  when  it  was  finished  [133]  and  I  had 
him  sign  his  own  name,  *'Ben  Rose." 

Mr.  Novcoj):     We  offer  it  in  evidence. 

Mr.  Goodman :  I  object  to  it  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  19.) 

Cross-Examination 
By  Mr.  Angelillo : 

As  to  the  i)ersons  whom  I  saw  at  Ontario  in  con- 
nection with  the  loading  or  handling  of  the  tires — 
the  only  two  that  I  can  identify  were  Mr.  Weinstein 
and  Mr.  Rose.  I  can't  identify  anybody  else,  out- 
side of  the  young  couple  that  had  the  cars.  I  do  not 
recall  seeing  the  defendant  Mr.  Vitagliano  here  be- 
fore I  came  to  this  courtroom  today. 
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recalled  as  a  witness  by  and  on  behalf  ol'  the  Gov- 
ernment, having  been  previously  sworn,  was  exam- 
ined and  testified  as  follows : 

Further   Direct    Kxaniination 
By  Mr.  Noreop : 

:  When  I  was  at  Ontaria,  I  was  told  to  cover  the 
vans  all  2^ood  foi*  fear  of  hijackin£^  on  the  way.  Mr. 
Rose  told  mc  that. 

Cross-Examination 
By  Mr.  Goodman : 

At  the  time  that  I  first  learned  that  I  was  going 
to  transport  tires  for  Mr.  Rose  and  I  had  a  conver- 
sation with  [134]  him  in  that  legai'd,  he  told  nie 
that  all  of  the  tires  were  registered  with  the  Oflfice  of 
Price  Administration.  He  told  me  tliat  th(»  tii'es 
were  not  stolen,  and  that  it  was  a  legal  tiansaction. 

On  the  occasion  that  I  made  the  second  trip  <>r 
the  second  hauling  for  Mr.  Rose  to  Pasadena,  it  is 
a  fact  that  that  was  in  broad  daylight  on  Saturday. 
1  can't  say  whether  it  was  morning  or  afternoon. 
On  that  occasion,  which  was  subseciiiciitly  to  tlie 
time.  I  went  to  Ontario,  I  knew  hefoie  goinu  to 
Pasadena  that  I  was  going  to  iiaul  tires  and  lubes. 
The  second  time,  I  knew  it  was  tii'Cs.  I  sup])ose  I 
knew  when  1  went  out  on  the  second  trip,  before 
I  got  to  my  destination,  where  I  was  to  ])ick  up  the 
new  tires  and  tubes,  that  I  was  goini^-  to  pick  up 
new  tires  and  tubes.  I  couldn't  say.  The  tiiird 
occasion  was  when  I  delivered  them  to  Brooks  Ran- 
dall.    At  that  time  I  figured  they  would  be  tires. 
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As  to  whether  anything  was  ever  said  to  me  by 
any  one  of  the  defendants  after  the  first  occasion 
as  to  what  should  be  put  down  on  any  invoice,  but 
that  I  followed  the  instructions  given  me  on  the  first 
occassion  and  had  written  **automobile  accessories" 
— on  this  third  occasion,  when  I  went  out  to  the 
Brooks  Randall  Company,  when  I  arrived  at  Brooks 
Randall  it  was  just  getting  dark.  Around  7:00 
o'clock  in  the  evening.  It  was  September  the  29th. 
I  did  not  say  it  was  dark  when  I  got  there.  It  was 
dark  when  we  got  through  unloading.  During  the 
period  of  the  day  when  it  was  light  [135]  I  unloaded 
very  little.  By  the  time  we  got  backed  into  the 
door  it  was  just  getting  dark  then.  Maybe  it  was 
later  than  7:00.  I  don't  know  the  exact  time.  The 
rear  of  my  trucks  were  covered  with  tarpaulin.  They 
were  not  paneled.  These  tires  were  all  inside  com- 
pletely covered  up.  Except  the  first  occasion,  we  had 
furniture  pads  over  the  tires  to  hide  them,  under 
Mr.  Rose's  orders.  The  reason  he  gave  me  was 
that  they  might  be  hijacked.  Mr.  Rose  was  the  only 
defendant  who  hired  these  trucks  from  me.  He.  is 
the  only  one  that  paid  me.  I  had  no  business  trans- 
actions with  the  other  defendants  in  this  case.  Not 
a  bit;  no. 

I  was  contacted  by  a  representative  of  the  Office 
of  Price  Administration  after  these  deliveries,  and 
before  the  third  delivery.  When  I  made  the  third 
delivery,  the  one  to  Brooks  Randall  Company,  I  had 
already  spoken  to  the  representative ;  of  the  Ofiiee 
of  Price  Administration.     That  was  Mr.  Foster.     I 
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bad  told  bim  on  tbat  occasion  tbat  T  bad  tianspoitcd 
tires  for  Mi'.  Rose  from  Ontario  to  a  place  on 
Virgil,  613.  Tbe  first  time  be  came  out  I  didn't 
know  be  was  .i;'oin,<;  to  make  anotber  delivery.  1 
was  told  by  Mr.  Foster  if  1  was  asked  to  .i^o  abead 
and  make  it.     He  told  me  to  make  it. 


MRS.  JOSEPHINE  HUMBERT, 

called  as  a  witness  by  and  on  bebalf  of  tbe  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows:  [136] 

Direct  Examination 
By  Ml'.  Norcop: 

I  am  the  wife  of  Mr.  C.  A.  Humbert.  1  was  woik- 
ing  in  my  husband's  business  at  4428  Melrose  Ave- 
nue in  AuiJ^ust  1942.  1  know  Mr.  Rose.  He  came 
there  the  Saturday  before^ — Friday  before  August 
tbe  2nd,  or  I  should  say  about  sevc^n  days  before 
Aup^ust  tbe  2nd.  I  saw  bim  on  August  tbe  2nd 
out  at  Ontario.  At  Ontai'io  1  saw  Mr.  and  Mi's. 
K(^lber,  and  Mr.  Rose.  I  couldn't  place  any  of  the 
otbcu's  ritj^bt  now.  The  only  conversation  I  had  with 
Mr.  Rose  at  the  time  was  he  wantc^l  to  liiic  a  \aii, 
two  vans.  That  was  back  bei'c  in  Los  Anii^cles.  At 
Ontario  I  did  not  have  any  conversation  with  Mi*. 
Uose  at  all.  I  came  on  in  with  my  husband  that 
day.  I  (lid  not  see  Mr.  Rose  in  my  office  airain 
imtil  the  Eriday  before  the  22nd  of*  August.     At  that 
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time  be  wanted  me  to  give  Mr.  Hmnbert  a  message. 
The  words,  ''To  bave  bim  call  at  bis  borne  in  the 
evening  between  7:00  and  8:00  o'clock."  I  saw  him 
the  next  day  but  I  didn't  bave  any  talk  with  bim. 
After  that,  not  until  towards  the  end  of  September. 
I  know  that  they  came  in  on  September  29tli  and 
w^anted  two  vans.  I  was  there  then.  The  persons 
I  refer  to  aie  Mr.  Rose  and  the  gentleman  back 
there  wdth  the  mustache,  and  this  gentleman  witk 
the  light  coat  on,  light  suit  on.  (Indicating  Mr. 
Mac  R.  Brown.)  (Mr.  Brown  stood  up.)  That  is 
one  of  them.  I  don't  know-  them  by  name.  And 
this  man  at  the  end  of  this  table  here.  (Indicating 
Mr.  Vitagliano.)  (Mr.  Vitagliano  stood  up.)  That 
is  the  man  I  am  referring  to.  That  was  on  the  29th 
of  September.  I  [137]  /  couldn't  remember  if  there 
was  anybody  else  or  not,  but  I  do  specifically  i-e- 
member  Mr.  Rose  and  the  gentleman  over  theie. 
They  asked  for  two  vans  and  wanted  them  around 
5:00  o'clock  in  the  afternoon  to  go  over  at  Brooklyn 
and  Evergreen,  were  the  orders  that  were  given  to 
me.  In  my  })resence,  Mr.  Rose  and  I  can't  remem- 
ber w^ho  he  directed  his  answers  to,  who  he  talked 
to,  but  he  said  that  they  should  not  make  tlie  same 
mistake  that  they  had  previously  made  of  loading 
both  vans  at  the  same  time;  that  they  should  load 
one  van  at  a  time.  I  was  present,  and  Mr. — I  don't 
know  his  name,  but  the  gentleman  back  there  and 
the  other  one  that  w^as  with  him.  The  two  I  have 
just  now  previously  identified. 
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Mr.  Aiigelillo:  Let  us  have  some  bettcM-  identifi- 
cation, if  your  Honor  please. 

Mr.  Norcop:  All  right.  Heretofore  they  were 
identified  as  Mr.  Brown  and  Mr.  Vitagliano. 

Q.  Are  those  the  two  nu^n  who  stood  up  a  while 
ago?  A.     That  is  right. 

(By  the  Witness:) 

They  left  and  came  back  around  5:00  o'clock  and 
they  gave  the  directions  to  Mr.  Humbert  in  my 
presence.  Those  directions  were  to  go  to  Brooklyn 
and  Evergreen. 

Cross-Examination 
By  Mr.  Goodman : 

I  am  positive  that  Mr.  Vitagliano  was  present 
there  on  this  September  the  29tli.  At  the  time 
that  this  conversa-  [138]  tion  that  I  spoke  of  in 
which  Mr.  Rose  said,  '^We  should  not  make  the  same 
mistake  of  loading  both  vans  at  the  same  time; 
between  2:00  and  3:00  o'clock  in  the  afternoon.  He 
was  there  at  that  time.  Rose  was  talking  to  both 
Mr.  Brown  and  Mr.  Vitagliano.  T  was  in  the  front 
office  of  my  building  there.  I  was  alone.  These 
three  gentlemen  and  I.  I  was  sitting  at  the  sewing 
machine.  I  don't  know  what,  if  anything,  Mr. 
Vitagliano  [138-a]  answered  to  Mr.  Rose.  I  didn't 
hear.  I  was  closer  to  them  than  you  are  right  now. 
I  did  hear  the  statement  Mr.  Rose  made.  I  couldn't 
say  whether  or  not  Mr.  Vitagliano  answ(M*cd  Mr. 
Rose,  as  I  can't  remember  the  voices,  hut  I  do  re- 
member Mr.  Rose.     \  cairt  remember  whether  Mi'. 
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Brown  answered  Mr.  Rose.     I  don't  know  whether 

they  said  anything. 

Cross-Examination 
By  Mr.  Angelillo: 

The  first  occasion  that  I  saw  Mr.  Vitagliano,  so 
far  as  my  knowledge  is  concerned,  is  the  29th  of 
September.  I  did  not  see  him  at  Ontario.  I  can't 
remembei*.  I  cannot  tell  you  how^  he  was  dressed 
on  the  29th  day  of  September.  He  did  not  intro- 
duce himself  to  me.  I  didn't  hear  him  say  anything. 
I  couldn't  say  how  long  he  was  in  my  presence.  I 
cannot  give  you  an  approximation  of  the  time  he 
w^as  in  my  presence.  It  might  have  been  five  min- 
utes; it  might  have  been  fifteen  minutes.  He  did 
not  use  the  telephone  at  my  office.  The  only  man  that 
used  the  telephone  was  Mr.  Rose.  I  did  not  hear 
Mr.  Rose  call  him  by  any  name.  From  that  time, 
that  is,  September  29,  until  this  date,  when  I  came 
into  court,  I  have  never  seen  this  gentleman  in  the 
interim.  I  have  never  seen  him  since.  I  couldn't 
say  whether  he  was  dressed  in  the  manner  in  whicli 
he  is  now  here.  T  was  busy  in  the  office,  and  I  did 
not  take  notice  of  how  they  were  dressed.  I  couldn't 
say  whether  or  not  he  wore  glasses.  I  describe  him 
as  a  stocky  man,  not  particularly  tall,  receding 
hairline.  That's  [139]  about  all  1  can  say.  I  could 
be  mistaken  about  that  person's  identification,  but 
he  does  look  like  the  man  that  was  in  the  office  that 
day.  I  may  be  mistaken  on  that  one.  Not  the  other 
one.  Mr.  Vitagliano  fits  the  descri})tion  I  just  gave* 
you.     But  I  am  not  sure  about  it.     Not  positive. 
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called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  business  is  the  tire  business.  Located  in  Pasa- 
dena, 1850  East  Colorado  Street.  I  have  been  en- 
gaged in  business  at  that  address  12  years.  I  know 
Mr.  Weinstein.  I  iirst  met  Mr.  Weinstein  at  a 
service  station  on  Mission  Road,  in  Los  Angeles. 
The  name  of  the  station  is  The  Three  Jacks.  That 
was  during  the  month  of  August,  1942.  I  had  a 
conversation  with  him  then.  There  were  other  peo- 
ple present,  but  I  don't  know  what  they  heard  of 
it.  There  were  about  three  or  four  fell()ws  on  the 
property,  and  one  was  Sy  Kirsh,  and  Sam  Rippan. 
I  don't  know  whether  they  heard  the  conversation 
or  not.  We  all  were  standing  talking  to  one  of 
these  fellows,  on  the  service  station  premises,  and 
Mr.  Weinstein  drove  over  witli  someone  else  at  that 
time.  I  don't  know  what  his  name  was,  or  who 
he  was.  While  T  was  talking  with  the  other  fellow 
he  came  over  and  joined  in  the  conversation ;  just 
[140]  talking  generally,  and  while  we  were  talking 
it  came  out  that  I  had  some  new  tires  and  tubers 
wdiicli  T  was  interested  in  selling,  and  he  nu^ntioned 
to  me  that  he  possibly  could  get  a  buyer  for  me.  1 
told  him  what  sizes  I  had,  and  tlie  amounts,  and  the 
makes  of  the  tires,  and  the  i)rice  T  wanted  for  them, 
and  he  made  arrangements  witli  nie  to  meet  a  man 
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at  a  later  time,  to  meet  the  buyer,  the  pros])eetive 
buyer.  On  a  later  occasion  I  met  Mr.  Weinstein 
down  town  in  Los  Angeles.  We  went  out  to  get  in 
touch  with  the  man  that  later  turned  out  to  be  Mr. 
Rose.  At  that  time  I  did  not  know  w^ho  he  was.  We 
went  first  to  his  service  station  on  Olympic  and  Hill, 
and  he  wasn't  there,  so  we  went  to  another  station, 
he  has  on  West  Sixth  Street,  and  lie  also  waLu't 
there,  and  his  brother  told  us  that  he  wasn't  there 
either;  and  then  Mr.  Weinstein  called.  Where  he 
called  I  don't  know\  And  we  met  Mr.  Rose  later  on 
around  the  vicinity  of  Third  and  Vermont,  in  Los 
Angeles.  Xo  one  w-as  wdth  Mr.  Rose,  or  anyone 
else  with  Mr.  Weinstein  and  I  w^hen  I  met  him. 
There  was  just  the  three. 

Mr.  Weinstein  drove  up  there  with  me,  in  my  car, 
and  met  Rose  on  the  corner  of  the  vicinity  around 
T^hird  and  Vermont,  and  he  got  in  my  car,  and  the 
three  of  us  had  a  discussion  about  the  purchase 
of  the  tires.  I  told  Mr.  Rose — previously  Mr.  Wein- 
stein and  I  had  arranged  at  a  price  to  ask  him,  and 
I  told  Mr.  Weinstein  that  I  wanted  $3,000  for  my 
merchandise;  that  anything  above  that  he  could 
have  as  [141]  his  commission,  but  I  wanted  $3,000. 
That  was  all  I  was  interested  in  getting.  So  ilr. 
Rose  and  Mr.  Weinstein  and  myself  were  sitting  in 
the  car,  and  I  told  Mr.  Rose  that  I  wanted  $3300  for 
the  merchandise,  and  he  offered  me  $3000,  and  1  said 
''No,  $3300  is  the  price."  Then  Mr.  Rose  and  Mr. 
Weinstein  got  out  of  the  car,  and  walked  uj)  the 
street.     I  sat  in  the  car.     And  they  were  talking 
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over  the  deal.  Mr.  Weinstein  was  trying  to  close  it 
with  him,  and  then  they  both  came  back,  and  got  in 
the  car,  and  Mr.  Weinstein  was  nudging  nie  not  to 
come  down  in  price;  that  I  could  get  $3300.  He 
did  not  say  anything,  but  he  nudged  me  to  let  me 
know  that  I  should  not  come  down.  Mr.  Rose  still 
offered  $3000.  I  figured  I  wanted  to  sell  the  mer- 
chandise; I  did  not  want  it  on  my  hands.  I  said, 
''I  will  split  the  difference,  and  make  it  $3150.'^  So 
Mr.  Rose  still  insisted  on  $3000,  and  I  intended  in 
my  own  mind  to  give  Mr.  Weinstein  $100  off  of  my 
$3000  price,  and  I  would  receive  $2900,  and  I  would 
give  him  $250  as  his  commission,  as  I  was  the  one 
who  dropped  the  price. 

Then  we  left.  Mr.  Weinstein  went  with  me,  and 
Mr.  Rose  went  off  by  himself.  Mr.  Weinstein  and  I 
saw  Mr.  Rose  later  in  the  day  at  his  gas  station. 
The  deal  was  finished  there  for  $3150.00,  and  he 
gave  me  a  deposit  of  $200  in  the  form  of  a  pei'sonal 
check.  The  merchandise  was  sup})osed  to  be  picked 
up  Sunday  morning,  at  my  place  of  business.  The 
time  set  was  8:00  o'clock  in  the  morning.  I  got 
there  late,  [142]  at  8:30,  and  when  I  got  there 
there  was  a  note  on  the  door,  by  Mr.  Rose — It  stated 
that  he  was  there  at  7:30;  that  no  one  was  there, 
and  he  had  to  be  at  some  place  else  at  a  certain  time, 
since  the  trucks  were  going  there.  I  did  not  under- 
stand clearly  about  that.  Anyway  he  had  to  be 
with  the  truck  at  a  certain  place,  at  a  certain  time, 
and  therefore  he  had  to  leave  before  I  srot  there. 
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Ben  Rose's  name  was  on  the  note.  I  hung  around 
the  place.  I  did  not  know  what  to  make  of  the 
thing.  Mr.  Weinstein  then  drove  up.  I  told  Mr. 
Weinstein  what  happened  that  morning.  He  did 
not  seem  to  understand ;  neither  did  I.  And  he  said, 
"Let's  go  and  phone,  and  find  out."  We  went 
across  the  street  to  a  telephone  booth,  and  after 
making  a  few  calls,  he  wasn't  able  to  locate  him,  and 
the  third  time  he  located  him.  I  had  a  conversation 
with  Weinstein  after  that.  The  story  was  the  same 
as  he  mentioned,  that  the  truck  had  to  be  some- 
where at  a  certain  time,  and  therefore  he  couldn't 
wait.  Nothing  happened  of  moment  that  day.  I 
heard  from  Weinstein  the  next  day.  After  that 
Weinstein  was  going  to  see  Rose  about  it,  and  I 
went  down  to  see  Mr.  Rose.  The  next  morning, 
I  remember,  I  went  down  to  see  Rose,  to  find  out 
why  the  deal  was  all  off.  I  w^as  alone.  I  had  a 
conversation  with  him,  and  he  told  me  the  deal  was 
all  oH.  He  did  not  want  any  part  of  the  deal,  as 
long  as  Mr.  Weinstein  was  in  it.  He  told  me  he 
did  not  want  the  deal.  Later  I  saw  Mr.  Weinstein 
and  he  told  me  that  he  had  another  prospective 
buyer.  [143]  He  told  me  he  had  another  prosi)ective 
buyer,  and  I  met  him,  and  we  went  to  this  place  at 
12th  and  Stanford,  and  there  I  was  introduced  to 
Mr.  Vitagliano.  I  see  Mr.  Vitagliano  in  court.  I 
had  not  known  him  before.  A  few  minutes  later 
another  man  approached,  so  Mr.  Vitagliano  intro- 
duced me  to  this  fellow  as  the  prospective  buycn',  and 
I  spoke  to  him.     We  both  went  aside,  and  I  spoke 
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to  him  about  the  sizes  and  prices,  and  everytliing.  I 
don't  know  what  the  name  of  the  man  was  that  I 
was  introduced  to.  He  is  not  in  court  so  far  as  I 
know.  I  told  this  fellow — I  don't  know  whetlier 
Mr.  Vitagliano  or  Mr.  Weinstein  heard  all  of  the 
conversation.  They  may  have  heard  it.  Or  dif- 
ferent parts  of  it.  I  don't  know  if  they  were  pres- 
ent throughout  the  whole  time.  They  were  not 
participating  in  the  conversation.  After  I  was  in- 
troduced, they  did  not  participate.  Later  they 
])articipated  again. 

I  mentioned  to  the  prospective  buyer,  in  order 
to  make  the  sale  complete  I  wanted  to  have  the 
papers,  the  sales  tax  number,  and  I  wanted  to  make 
sure  the  place  of  business  existed,  and  I  was  not 
selling  to  somebody  who  actually  was  not  even  in 
the  business.  So  this  prospective  buyer  assured 
me  it  was,  and  also  Mr.  Vitagliano  tried  to  assure  me 
it  was  all  right.  Still  I  wasn't  satisfied.  I  wanted 
to  make  an  appointment  to  meet  this  party  at  his 
place  of  business.  That  was  what  I  said  to  the 
man.  I  wanted  to  meet  him  that  afternoon  at  his 
place  of  business.  He  said  **  Well,  you  better  [144] 
not  go  there  now.  I  have  other  business  to  attend 
to.  I  don't  want  you  to  go  and  disturb  the  men." 
I  said,  '*How  about  tomorrow  morning  at  10:00 
o'clock,  before  they  pick  up  the  merchandise?"  He 
said,  ^^O.  K.  10:00  o'clock."  I  got  a  $50  deposit 
from  the  prospective  buyer,  and  told  him  also  I  still 
had  the  check  of  Mr.  Kose,  and  my  receipt  for  the 
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merchandise,  and  before  the  deal  would  be  final  I 
would  have  to  give  him  the  check  back,  and  get  my 
receipt  back. 

The  prospective  buyer  told  me  his  place  of  busi- 
ness was  on  San  Fernando  Road,  in  Glendale.  That 
deal  did  not  go  through.  The  next  day  I  received  a 
phone  call  from  Mr.  Weinstein  telling  me  that  the 
deal  was  all  off.  I  went  back  to  the  station  to  re- 
turn their  money.  I  don't  remember  for  sure  who 
I  gave  the  money  back  to,  but  I  know^  the  money 
was  given  back.  After  this  deal  was  off,  the  second 
deal  was  off,  I  went  back  to  Mr.  Rose,  and  told  him 
that  the  other  deal  was  off',  and  if  he  wants  to  he 
could  have  the  deal.  No  one  was  with  me  when  I 
went  back  to  Rose.  He  accepted  the  deal.  The 
(leal  was  then  $2900.  He  said  he  would  take  care 
of  Ml'.  Weinstein  for  his  commission,  and  I  would 
realize  $2900  out  of  it.  He  gave  me  a  deposit.  He 
had  a  cashier's  check  in  his  pocket  for  $2750  made 
out  to  me. 

The  time  I  saw  Mr.  Vitagliano  again  was  when 
Mr.  Rose  came  the  next  day  to  pick  the  merchan- 
dise up.  Mr.  Rose  came  to  my  place  of  business 
in  Pasadena.  Mr.  Rose  was  present,  [145]  Mr. 
Weinstein,  and  Mr.  Vitagliano,  and  the  truck  driver. 
All  the  merchandise  was  taken  out  of  the  racks  and 
stacked  up  right  in  the  driveway,  and  checked  ovei*. 
It  was  all  put  in  the  truck,  and  the  truck  drove 
off,  and  I  said  to  Mr.  Rose  *'How  about  my  other 
$150,  I  have  got  coming  from  the  balance''  which 
he  did  not  give  me  yet.     He  told  me  to  forget  about 
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it  that  I  made  enough  money  on  the  deal.  T  got 
around  there  with  him,  and  I  told  him  it  didn't 
make  any  difference  what  1  paid  for  the  stuff,  but 
tliat  (h'al  was  made,  and  I  was  supposed  to  get  that 
nmcli.  So  lie  tried  to  give  me  $75,  and  1  did  not 
accej)t  it.  I  persisted  in  getting  my  $150,  which 
I  liad  coming;  and  in  the  middle  Vitagliano  would 
butt  in  once  in  a  while,  and  say  that  was  all  the 
deal  was  made  for. 

Mr.  liose  and  Mr.  Weinstein  were  getting  ready 
t(^  drive  off,  and  I  yet  hadn't  the  $150,  and  I  went 
to  the  car  and  up  to  Rose,  and  talked  it  over  some 
more.  So  finally  he  settled  for  $75,  and  he  said 
lie  may  give  me  the  other  $75  sometime.  So  he  gave 
me  a  check  for  $75.  After  Mr.  Rose  and  Vitagliano 
drove  off  Mr.  Weinstein  remained,  and  said,  how 
about  his  cut,  or  his  commission.  I  said,  **  Since  the 
deal  turned  out  so  poorly,  I  really  shouldn't  give 
you  anything  at  all,  but  I  will  give  you  $25  anyway,'" 
which  I  gave  him  in  cash. 

These  three  sheets  of  invoices  of  the  Dandy  Tire 
Conii)any,  dated  August  22,  1942,  are  the  invoices 
that  I  made,  representing  the  transaction  T  just 
described.  I  made  out  three  in-  [146]  dividual 
copi(\s.  The  copy  I  have,  and  I  gave  one  to  Mr. 
Rose,  and  this  one  to  the  investigators.  Mr.  Rose 
signed  the  invoices.  This  writing  on  the  three 
])ages  is  his.  That  was  in  my  ])resence.  The  per- 
mit, retail  sales  numbei-,  was  put  on  there  in  my 
pres(Mice.     I  also  have  the  retail  sales  card  here  too. 
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that  was  at  the  same  time  made  out.     He  made  that 

out  at  the  time  of  the  sale. 

(The  document  referred  to  was  received  in 

evidence    and    marked    Government's    Exhibit 

No.  20.) 

I  had  some  conversation  with  Mr.  Rose  after  this 
transaction  had  been  completed.  He  mentioned  to 
me  if  I  knew  anybody  else  that  had  new  tires  to  sell 
to  get  in  touch  with  him,  and  he  would  see  to  it  that 
I  i^ot  something  out  of  it. 

Cross-Examination 
By  Mr.  Goodman: 

I  investigated  to  determine  whether  or  not  Mr. 
Rose  was  a  legal  retailer  before  I  made  the  sale.  I 
knew  that  he  operated  one  or  more  stations  in  the 
City  of  Los  Angeles  where  he  had  been  selling  new 
tires  and  tubes.  I  knew  that  he  operated  this  one 
station  and  parking  lot  combination,  and  the  one 
parking  lot,  that  is  all  I  knew  of.  He  exhibited  to 
me  his  retail  sales  license.  I  had  communicated 
with  the  Office  of  Price  Administration  before  I 
made  the  sale  to  find  out  if  I  could  make  the  sale. 
I  called  up  the  Office,  the  OPA  office,  and  asked  what 
is  the  proper  procedure  in  selling  [147]  new  tires. 
They  told  me,  and  I  followed  that  procedure.  That 
is  the  way  I  made  the  sale  to  Mr.  Rose.  I  did  not 
tell  them  when  I  called  that  I  was  going  to  make 
the  sale  to  Mr.  Rose.  They  did  not  ask  me  and  I 
did  not  mention  any  name.  They  told  me  to  make 
three  copies  of  the  invoices,  and  to  be  sure  that  the 
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j)ureliaser  was  a  retailer  and  in  business.  Tlie  tires 
were  delivered  to  Mr.  Rose  on  a  Saturday.  He 
picked  them  U])  on  Saturday.  I  was  there  to  see 
that  he  ^ot  his  tires.  It  was  aroimd  noon,  maybe 
ail  houi-  before.  Besides  myself  and  Mr.  Rose  there 
was  present  Mr.  Vitagliano,  Mr.  Weinstein,  and  the 
truck  driver.  I  never  saw  Mr.  Mac  Brown  there. 
I  never  had  any  contact  with  Mi*.  Mac  Brown  at 
all  during  this  entire  transaction.  There  were  212 
new  tires,  and  798  new  tubes. 

In  addition  to  the  documents  which  have  been 
introduced  in  evidence  by  Government  counsel,  it 
is  a  fact  that  I  also  had  a  separate  invoice  in  whicli 
the  total  number  of  tires  and  tubes  were  reflected, 
showing  the  purchase  price  to  be  $2,900.00,  and 
stating  thereon  that  it  was  for  resale  purposes  and 
listing  the  jjermit  number  of  Mr.  Rose.  Subse- 
quent to  the  making  of  this  sale  a  representative  of 
the  Office  of  Price  Administration  did  not  check 
my  records  to  check  on  this  particular  sale.  My 
records  were  checked  about  February,  the  merchan- 
dise was  checked  by  an  OPA  man.  After  that  sale 
was  made,  when  he  was  investigating  the  case  he  was 
there.  They  have  been  examined.  At  that  time  I 
gave  [148]  them  a  copy  of  the  invoice.  Upon  the 
sal(»  of  these  tires  and  tubes  to  Mr.  Rose,  that  prac- 
tically liquidated  all  my  tires  and  tubes  that  I  had 
at  that  time. 
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Cross-Examination 
By  Mr.  Angelillo : 

I  am  acquainted  with  Mr.  Soukesian,  on  North 
Broadway,  doing  business  as  the  North  Broadway 
Radiator  &  Tire  Company.  I  never  tried  to  buy  his 
stock.  I  tried  to  sell  his  stock  for  him.  I  was  nego- 
tiating with  Ben  Rose  only. 

On  the  occasion  that  I  met  Mr.  Vitagliano  for 
the  first  time  at  12th  and  Stanford  Streets  I  did  not 
ask  him  whether  or  not  he  wanted  to  buy  my  stock. 
He  wasn't  the  one  who  was  supposed  to  buy  it.  I 
did  not  ask  him.  He  was  not  to  be  the  purchaser. 
Before  I  got  there  I  was  with  Mr.  Sam  Weinstein. 
He  drove  over  there  with  me.  As  to  whether  on 
that  occasion  it  was  prearranged  that  I  would  meet 
a  third  party  through  Mr.  Vitagliano — there  was  no 
l)rearrangement  as  far  as  I.  All  I  know,  that  Mr. 
Weinstein  was  taking  me  to  a  prospective  buyer. 
Who  or  where  or  anything  I  didn't  know  until  I  got 
there.  As  to  whether  Mr.  Weinstein  told  me  that 
he  had  a  friend  by  the  name  of  Louis,  meaning  Mr. 
Vitagliano,  and  that  Louis  had  a  friend  who  wanted 
to  buy  Mr.  Vitagliano 's  stock  but  he  would  not  sell 
it,  and  he  would  turn  the  purchaser  over  to  Mr. 
Weinstein — I  don't  recall  anything  like  that  being 
said.  All  I  know  is  that  Mr.  Weinstein  and  1  went 
to  12th  and  Stanford,  Mr.  Vitagliano 's  place  of 
business.  [149]  There  I  was  introduced  to  Mr. 
Vitagliano,  who,  in  turn,  introduced  me  to  somebody 
else,  and  that  was  all  I  know.  I  don't  know  the 
man's  name.     No  deal  was  there. 
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As  to  whether  on  the  next  occasion  wlien  \  saw- 
Mi*.  \'itaL;liano  and  Mr.  Weinstein  had  already  been 
with  nie;  and  as  to  whether  he  was  witli  nie  on  a 
particuhir  mo]'nin<;'  whvu  L  saw  Mr.  Rose  and  lie 
picked  u|)  Mi*.  Vitagliano  some  place — Mr.  Vitagli- 
ano came  along;  that  is  all  I  know.  He  did  not  par- 
take in  any  of  these  negotiations,  exce])t  to  ])rohably 
intellect  some  I'emark,  ''to  get  it  over  with."  That 
is  all  it  ap])eared  to  me.  In  other  words,  he  was 
getting  tired  of  hearing  we  two  argne  or  barter. 

Further  (Jross-Examination 
By  Mr.  Goodman: 

After  I  made  the  sale  to  Mr.  Rose  I  closed  down 
my  stations  soon  thereafter.  I  closed  the  })lace.  I 
own  the  property  thei'e  and  I  just  closed  the  gates 
and  no  business. 

In  this  transaction  I  did  not  have  any  dealings 
with  nor  were  the  names  of  Mr.  Mac  R.  Brown,  oi* 
Joseph  Lieb  vvov  nu^ntioned. 


J.  C.  COOLEY, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
Hy  Mr.  Xorcop:  [150] 

My  occupation  is  phot(>gra])hic  woik.  I  have 
been  engaged  in  that  profession  22  years  where  I 
am  now— at  7 Hi  Noith  \V(»stern  Avenue.     In  Octo- 
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ber  of  1942  I  went  to  613  North  Virgil  Street.  I 
made  photographs  of  the  interior  there.  I  have 
the  negatives  that  I  took.  1  don't  know  the  date 
of  that  work  I  did  there,  but  it  was  along  just  about 
that  date.  I  was  there  only  once.  It  was  a  Satur- 
day afternoon.  These  prints  are  reproductions  from 
the  plates  that  I  have  with  me.  I  think  those  two 
are  duplicates.  There  are  three  different  pictures. 
They  are  unretouched  negatives. 

(The  photographs  referred  to  were  received 
in  evidence  and  marked  Government's  Exhibit 
No.  21.) 

Cross-Examination 
By  Mr.  Goodman : 

When  I  got  to  the  premises — when  I  took  this 
picture,  three  gentlemen  were  there.  One  is  in  the 
courtroom. 

(Stipulated  that  Mr.  Foster  was  indicated.) 

I  don't  remember  anyone  else.  I  don't  believe 
there  were  police  officers  there.  The  place  was  open 
when  I  got  there.     The  door  was  open. 

Q.  I  call  your  particular  attention  to  this  pile 
of  paper  in  the  front  of  the  picture  and  ask  you  if 
that  pile  was  in  that  condition  when  you  first  came 
into  the  place'? 

A.  There  was  practically  in  this — they  were 
made  from  two  or  three  different  views.  [151] 

Q.     Yes. 

A.  There  might  have  been  piled  up  a  little  bit, 
but  there  is  nothing  taken  in  or  out  of  the  building. 
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Q.  Fsirt  it  a  fact  that  one  or  more  of  the  men 
that  weie  there  on  that  day  took  these  papers  to- 
i!^et.her  and  made  a  pile  out  of  them? 

A.  Tliey  mi.i^ht  have  done  it  once,  at  my  sugges- 
tion, to  get  it  in  the  picture. 

Q.     Well,  was  it  done? 

A.     That  is  hnig,  {|uite  a  while  ago. 

Q.     By  the  Court:     Do  you  remember? 

A.  It  might  have  been  in  one  of  them.  I  don't 
lvnow\  Hut  I  am  sure  the  first — or  some  of  them. 
That  is  piobabk^  why  we  made  two  or  three  different 
ones. 

Q.  By  Ml'.  Goodman:  In  other  words,  the  pic- 
tures do  not  reflect  the  condition  of  the  premises 
as  they  vveie  when  the  parties  first  entered  into 
them  ? 

Mr.  Norcoj):     I  will  object  to  that. 

A.     I^hey  were  first — they  were- 

Ml*.  Norcop:     I  will  object  to  that. 

The  Court:  Just  a  moment.  If  this  witness 
knows. 

Mr.   Norcoj):     Ye^. 

A.  I  would  say  it  represents  the  way  it  was 
when  I  came  in,  just  merc^ly  airanging,  the  same 
thing,  that  is,  the  principal  that  was  ph()t()gra})lic(l, 
anything  that  shows  in  there  was  in  there.  [ir)*2] 

Q.  By  Ml'.  Goodman:  All  light.  In  other 
words,  by  your  answer  you  want  tlie  court  and  jury 
to  understand  that^  so  far  as  the  tires  and  the  boxes 
which  are  piie.s-  in  the  i*ear,  as  indicated  on  this 
photograph,  tliey  were  not  moved;  that  is  a  fair  and 
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true  representation  of  the  condition  of  the  room; 
but,  so  far  as  the  papers  are  concerned,  which  were 
scattered  around  the  room,  they  were  heaped  to- 
gether, were  they  not,  by  a  representative  of  the 
Office  of  Price  Administration,  and  put  in  a  pile, 
which  pile  is  now  reflected  in  this  picture  marked 
Exhibit  21  of  the  Government? 

A.  This  one  might  have  been.  These  are  differ- 
ent views,  of  course.     They 

Q.     Will  you  answer  my  question? 

Q.  By  fjie  Court:  Mr.  Witness,  were  those 
newspapers  arranged  while  you  were  there  so  that 
they  would  show  up  in  the  photograph  more  than 
they  were  in  their  original  condition? 

A.     It  might  have  been  the  one,  the  last  one. 

Q.  By  Mr.  Goodman :  When  you  say  ^*last  one," 
inay  we 

A.     That  would  be  that  one ;  yes. 

Mr.  Goodman:  May  we  have  this  photograph 
marked  some  way  as  to  distinguish  it  from  the 
others  ? 

The  Witness :  I  am  not  positive  after  that  length 
of  time. 

Mr.  Goodman:  It  is  marked  21.  May  we  have 
it  marked  21-A? 

The  Clerk:     Yes.  [153] 

(The  photograph  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  21-A.) 

Q.     By  Mr.  Goodman:     And  isn't  it  a  fact,  Mr. 
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Cooley,  tliat  the  empty  boxes  that  were  scattered 
around  the  i-oom  were  also  brought  together  and 
thrown  into  tlie  same  |)ile,  as  shown  in  this  Ex- 
liibit  21-A  .^ 

Mr.   Norcoj):     If  yon  know? 

Mr.  Goodman:     If  you  know? 

A.      I   don't.     I  don't  I'eniember  about  that  ])art. 

Q.  All  right.  (Jan  you  tell  the  court  and  juiy 
which  photograph  you  took  first? 

A.  That  would  be  difficult.  I  had  no  idea  J 
would  be  a  witness  at  the  time.  I  just  went  over 
to  make  the  photographs  of  these  tires,  and  the 
only  thing  that  I  really  remember  is  the  searchlight, 
spotlight  probably  put  up  there,  so  I  would  say  now 
that  is  the  oidy  thing  that  I  do  I'emember. 

Q.  Mt*.  ('ooley,  to  refresh  youi*  memory,  if  you 
examine  these  photographs,  and  calling  particular 
attention  to  the  one  that  I  now  have  in  my  hand, 
in  which  the  rubi)ish  and  the  ])aper  and  the  boxes 
«U'(^  not  accumulated  in  the  center,  doesn't  that 
refresh  your  memory  that  that  is  the  first  photo- 
grav)h  you  took? 

A.  Not  necessarily.  1  understand  this  is — you 
can  see  tiiis  is  a  different  view%  because  these  boxes 
with  the  Canyon  tires  on  (lo(\sn't  show  at  all  in  that 
view.  [ir);5-a] 

Q.  Were  you  given  any  instructions  by  anyone 
pres<'nt  at  the  time  as  to  how  you  were  to  take  these 
pictures  and  what  you  were  to  emphasize  your  pho- 
tograph upon! 
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A.  No ;  not  at  all,  because  we  had  to  get  back  in 
the  door  to  get  room.  They  practically  filled  the 
room. 

Q.  Weren't  you  told  that  you  were  to  get  the 
pile  of  paper  and  empty  boxes  into  this  photo- 
graph ? 

A.     Do  you  want  me  to  answer  that  ? 

Q.     Yes;  that  is  what  I  asked  you. 

A.  All  right.  I  said  that  was  probably  evidence 
that  there  had  been  plenty  of  other  tires  in  there 
and  they  wanted  to  show  that  photograph 

Q.  Now  you  are  giving  me  the  reasons,  and  I 
merely  asked  you  if  someone  had  not  instructed  you 
to  get  this  pile  in  ?  A.    Why,  I  imagine  so. 

Q.  All  right.  And  wasn't  that  gentleman  who 
gave  you  those  instructions  Mr.  Foster,  the  gentle- 
man you  previously  identified? 

A.  He  was  the  gentleman  that  asked  me  to  come 
over  and  make  them. 

Q.  Yes.  He  is  the  gentleman  that  called  you  in 
to  take  the  photographs  and  he  is  the  gentleman 
that  instructed  you  to  take  the  picture,  to  bring  out 
this  pile  of  paper  consisting  of  the  boxes  and  the 
papers  off  the  tires? 

A.  To  show  a  true  picture  of  the  interior  of  that 
room  [ir)3-b]  as  I  could. 

The  Court:     Let  me  ask  a  question. 

Q.  You  did  not  bring  in  any  of  those  wrappings 
from  any  other  room,  did  you?  A.     No,  sir. 

Q.     They  were  all  in  that  room? 

A.  No,  sir;  there  was  just  one  room.  There  was 
nothing  in  or  out. 
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SAM  PARSNER, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  business  is  tire  business,  524  West  Pico.  I 
liave  l)een  in  business  at  that  location  about  a  little 
better  than  nine  years.  My  business  is  tires,  and 
recapping.  Now,  used  and  retreading.  1  know- 
Mac  R.  Brown.  1  first  became  acquainted  with 
Mac  R.  Jirown  the  day  of  our  transaction  in  Sep- 
teinbei\  I  sold  him  some  tires  September  the  9th, 
1942.  L  met  him  [153-c]  the  same  day.  He  came 
into  the  store  and  wanted  to  know  if  1  had  anything 
to  sell.  I  told  him  I  didn't.  He  asked  me  if  I  had 
any  new  tires.  I  told  him  I  did;  I  had  put  them 
away  when  they  were  first  froze.  Mtagliano  was 
witli  liim.  ( Indicating  defendant  Vitagliano.) 
Thixi  is  all.  1  sold  him  all  I  had,  38  tires.  The  ve- 
hicle they  had  when  they  took  delivery  was  a  red 
panel.  I  don't  know  whether  it  was  a  Chevrolet  oi- 
an  Intel-national,  oiie  of  tiie  two.  1  do  not  recall  any 
wording  on  the  truck.  We  have  an  invoice  for 
what  I  i-eceived  for  the  tires.  That  is  our  invoice. 
(The  invoice  referred  to  was  received  in  evi- 
dence and   marked  Government's   Exhibit   No. 

As  to  the  convei-sations  1  had  with  these  gentle- 
men when  they  bought  my  tires — there  wasn't  much 
to  it,  merely  I  told  them  I  would  have  to  find  out 
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if  I  could  sell  them  to  them,  and  they  said  for  me  to 
get  in  touch  with  the  OPA,  which  I  did ;  and  Mrs. 
Parsner  called  the  OPA  and  she  got  in  touch  with 
a  young  lady  and  she  turned  her  over  to  someone 
else,  and  finally  got  the  third  party  and  phoned  to 
her,  and  she  said  it  was  O.  K.  to  go  ahead  and  sell. 
We  checked  with  them.  He  said  he  had  a  station 
on  Sunset  Boulevard  and  we  checked  him  with  the 
Signal  Oil  Company  and  we  checked  the  station  to 
get  the  stamp  number  of  his  resale  permit,  checked 
it  back  and  forth.  And  we  sold  him  the  tires.  That 
was  all  there  was  to  it.  [154] 

Cross  Examination 
By  Mr.  Goodman : 

Mr.  Weinstein  didn't  buy  anything  from  me  out- 
side of  the  truck,  about  a  month  before  that.  The 
only  man  in  connection  with  the  sale  of  these  38 
tires  was  Mr.  Mac  Brown.  I  had  no  business  with 
Mr.  Benjamin  Rose.  Mr.  Vitagliano  helped  him 
load.  Outside  of  that  helping  him  load,  that  is  all 
he  had  to  do  with  reference  to  the  transaction  that 
I  remember.  Mr.  Brown  paid  us  the  money.  When 
I  sold  the  38  tires,  that  is  all  I  had.  I  had  some 
tubes,  and  they  were  supposed  to  buy  them,  but  they 
didn't.  We  made  four  copies  of  the  invoice  because 
the  OPA  told  us  to  make  an  extra  copy  for  them  for 
the  record.  We  got  the  resale  permit  of  Mr.  Brown. 
He  signed  a  card  to  that  effect,  but  before  we  re- 
leased the  tires  we  checked  the  station  and  asked 
the  attendant  at  the  station  to  repeat  tlio  number 
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to  us  and  also  describe  Mr.  Brown  as  a  retailer.  I 
found  that  lie  certainly  had  a  station.  The  tires 
were  delivei'ed  to  him  during-  the  day,  broad  day- 
lit^^ht.     It  had  happened  to  ))e  cm  the  9th. 

Cross  Examination 
By  Mr.  Angelillo: 

There  wasn't  any  name  on  the  truck  that  I  can 
remember.     The  name  ''California  Provision  Com- 
pany'' does  sound  familiar.     It  was  a  red  truck.     I 
couldiTt  say  whether  Mr.  Vitagliano  was  the  driver 
of  tiiat  truck.     1  can't  remember  whether  he  [155] 
drove  it.     I  know  he  helped  us  get  the  tires  out  of 
the  room  and  load  the  truck.     Whether  he  had  a 
conversation  with  me  on  that  day  I  don't  remember 
having  anything — We  were  talking  about  nothing 
pertaining  to  tires,  I  don't  think.     He  did  not  tell 
me  he  had  a  station  down  at   12th  and   Stanford. 
He  did  not  tell  me  he  had  a  station.     He  didn't  tell 
me  why  he  was  there.     He  didn't  tell  me  that  the 
reason  why  he  was  driving  this  truck  was  because 
he  was  covered  by  insurance  for  any  truck  that  was 
l)rought   on    to   his   premises,    and    these    weie    old 
clients  of  his  that  he  was  servicing  their  truck.     If 
he  (lid,   I   doiTt  r(Mnember  it.     He  did  not  say  that 
he  wanted  to  do  business  in  a  luury,  that  his  load 
was— nothing    lik(»    that.    Just    straight    legitimate 
business  the  way  it  looked  to  me.      It  didn't  look  to 
Mie  that  he  wanted  them  put  on  the  truck  in  a  hurry 
so  he  could  take  them   over  to   Sunset    Boulevard. 
We  just  went  up  in  the  room  and  loaded  it,  took 
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our  time ;  in  fact,  I  was  prepared  to  call  the  bank  in 
case  he  gave  me  a  check,  to  see  the  check  was  all 
right.  There  were  three  of  us  went  upstairs,  that 
is,  Mr.  Brown,  myself  and  Mr.  Vitagliano,  and  then 
we  threw  some  tires  down  and  Mr.  Vitagliano  went 
downstairs  and  loaded  them,  if  I  remember  right. 

As  to  w^hether  I  don't  have  any  too  clear  of  a  rec- 
ollection, at  this  time  about  how  soon  he  started  to 
help — naturally,  I  didn't  keep — I  didn't  have  a 
watch  in  front  of  me.  He  was  wearing  service  sta- 
tion clothes.  Such  as  an  [156]  ordinary  service  sta- 
tion man  would  wear.  Whether  he  drove  the  truck 
away,  I  couldn't  say.  I  don't  remember.  I  couldn't 
say  he  drove  the  truck  away. 

Redirect  Examination 
By  Mr.  Norcop : 

This  invoice  is  in  Mrs.  Parsner 's  handwriting. 


(The  government  then  called  Mrs.  Parsner;  be- 
fore she  was  sworn  Mr.  Goodman  asked  if  she  was 
called  only  to  verify  that  the  invoice  referred  to  by 
Mr.  Parsner  was  in  fact  in  her  handwriting.  Mr. 
Norcop  stated  that  in  addition  it  was  intended  to 
show  by  her  testimony  that  she  made  out  the  invoice 
and  placed  on  it  the  license  number  of  the  truck. 
Mr.  Sullivan  stated  that  he  had  no  objection.  Mr. 
Goodman  stated,  ''You  can  offer  it  into  evidence 
without  any  further  objection  and  we  won't  object 
to  it,  so  you  won't  have  to  call  her."  Mrs.  Parsner 
was  then  excused.) 
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JACK  POSTER, 

recalled  as  a  witness  by  and  on  heliall*  of  the  Oov- 
ciMinient,  having  been  previously  swoin,  was  exam- 
ined and  testified  I'lirtlier  as  follows: 

Further  Direct  Examination 
I3y  Mr.  Norcop: 

Suf)sequent  to  tlie  9th  of  September,  1942,  when 

Mr.  [157]   Parsner  sold  his  tires  to  Mr.  lirowii,  1 

liad  a  eonver^^ation  with  Mr.  Brown  respecting  that 

invoice  of  Mr.   Parsner 's.     That  conversation  was 

at  2824  Sunset  Boulevard,   Mr.   Brow^i's  })lace   of 

])usiness — ilappan  Service.    Besides  Mr.  Brown  and 

I  there  was  another  man  present,  that  is,  he  w^as  on 

the  lot,  but  lie  was  not  in  listening  to  me  at  that 

])articular  moment,  and  another  investigator  by  the 

name  of  Donald   Harwood  of  tlie  OPA.      I    asked 

Mr.  IJiowii  if  he  had  ])urchased  Mr.  Parsner 's  tires 

and  Mr.  Brown  stated  that  he  didn't  want  to  say 

whether  he  had  or  not.     And  then,  after  questioning 

hitii  for  some  length  of  time,  he  said  that — I  told 

him  that   I  had  seen  the  bill  or  showed  it  to  liiin, 

and  he  said,  ''Well  it  doesn't  have  my  signature  on 

it."     So  1  told  him  I  didn't  care  to  [157-a]  argue 

over  that   fact.      I   want  to  know  if  he  liad  bought 

the  tires  that  he  said  he  had.     I  asked  him  where 

the   I  ires   weiv   and   he   said    \w   had   sold    tluMn.      1 

asked  him  who  he  had  sold  them  to  aiid  he  told  me 

that    he  didn't    remember  the  name,   but   he  would 

jn'oduce  the  invoice;  that  he  didn't  have  it  at  that 

time  and  if  I  would  come  back  the  lu^xt  day,  why,  he 

would  show  me  the  invoice.     On  the  following  day  I 

w(uit  back  to  see  Mr.  Brown  and  Mr.  Brown  showed 
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me  an  invoice  of  which  he  gave  me  a  copy.  It  had 
^^T  &  M  Tire  Service,  1620  South  Broadway."  That 
is  the  cox)y  he  gave  me. 

(The  document  referred  to  was  received  in 

evidence    and    marked    Government's    Exhibit 

No.  23.) 

As  to  whether  on  that  occasion,  that  is,  either  the 
day  I  first  spoke  to  Mr.  Brown  there  at  2824  Sun- 
set, or  the  next  day,  when  he  gave  me  this  invoice, 
I  ascertained  whether  he  had  any  new  tires  in  his 
station — he  had  four  or  five  new  tires  that  had  been 
there  for  some  length  of  time.  On  the  last  occa- 
sion when  I  picked  this  uj)  I  asked  Mr.  Brown 
w  hether  any  of  these  tires  were  the  same  tires,  and 
he  told  me  they  were  not ;  that  these  tires  had  been 
there  for  a  long  time,  and  he  wiped  his  hand  across 
the  dust  to  show  me  that  they  had  been  there  for 
some  length  of  time;  and  these  tires  were  in  the  lube 
rack  in  the  rear,  if  I  remember  correctly,  a  double 
rack,  where  Mr.  Brown  would  ordinarily  put  his 
tires. 

Cross  Examination 
By  Mr.  Sullivan: 

When  I  first  went  to  Mr.  Brown's  place  of  busi- 
ness and  [ir)8]  I  asked  him  if  he  had  purchased  the 
Parsner  tires,  he  told  me  that  he  did;  in  substance 
I  testified  to  that;  but  he  didn't  care  to  state  to  me 
whether  he  had  or  had  not  bought  the  tires  of  Mr. 
Parsner.  In  substance  that  is  what  I  testified  to. 
Then  I  stated  I  had  a  conversation  with  Mr.  Brown, 
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and  I  showed  him  the  invoice  which  I  had  in  my 
])ossession,  and  which  indicated  that  I  knew  about 
the  Parsner  sale.  Then  I  asked  Mr.  Brown  and 
Mr.  Brown  told  me  that  he  would  give  me  an  in- 
voice if  1  came  back  the  followinc:  day.  Tliat  was 
to  show  me  how  he  had  disposed  of  the  tires,  and  to 
whom.  When  I  came  back  the  second  day,  to  get 
the  invoice,  he  gave  me  the  invoice  which  is  here  in 
evidence.  As  a  matter  of  fact,  when  I  first  ap- 
})eared  at  the  Brown  place  of  business,  and  I  was 
told  to  come  back  the  second  day  with  the  invoice, 
I  did  not  talk  to  Brown  at  all.  No,  I  talked  to  his 
helper  on  the  first  day,  but  the  second  day  I  went 
there  1  talked  to  Brown.  The  third  day  I  got  the 
invoice  from  Brow^n.  I  did  not  talk  to  his  helper 
regarding  it  at  all.  His  helper  knew  nothing  about 
it ;  had  not  seen  any  tires.  I  talked  to  Brown,  and 
l^rown  told  me  the  next  day  to  come  back  and  get 
the  invoice.     And  I  got  the  invoice. 


PRANK  MONTGOMERY 

called  as  a  witness  by  and  on  belialf  of  the  Govern- 
inent,  having  been  previously  sworn,  was  examined 
and  testified  further  as  follows:  [159] 

Direct  Examination 
By  Mr.  Xorc(.p: 

My  emj)loyment  at  the  present  time  is  at  Douglas 
Aircraft.  1  have  been  working  for  Douglas  one 
year.     I'lior  to  May  1st  1942,  I  was  proprietor  of 
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tlie  T  &  M  Tire  Service,  1620  South  Broadway.  I 
went  into  lousiness  there  in  the  early  part  of  1942, 
and  was  in  about  11  months.  In  the  year  previous 
to  my  going  to  work  for  Douglas  I  discontinued  it 
from  March  1,  1942.  I  had  a  truck  in  that  business, 
a  '37  Ford  pick-up.  I  sold  it  May  27  of  last  year. 
I  have  not  had  anything  to  do  with  that  truck  since. 
I  have  been  out  of  the  tire  business  since  the  first 
of  March,  1942. 

As  to  Government's  Exhibit  No.  23 — I  have  never 
seen  it  before.  I  don't  know^  Mac  R.  Brown.  Just 
from  the  evidence  submitted  in  court  here,  I  picked 
him  out.  I  have  not  had  any  acquaintance  with 
him.  I  did  not  buy  any  tires  from  Mac  R.  Brown 
at  any  time.  This  is  my  wrong  sales  number.  My 
sales  number  is  not  AA  17452.  My  sales  number  is 
AA  89008.  I  still  have  it.  I  did  not  have  anybody 
employed  by  me  at  any  time  by  the  name  of  Jack 
Briflfit.  I  did  not  buy  any  tires  of  this  description 
after  I  went  out  of  business.  I  was  in  the  used  tire 
business;  not  new  tires.  I  handled  new  tires  just  on 
consignment,  that  was  all,  but  not  these. 

Cross  Examination 
By  Mr.  (loodman : 

I  did  have  a  couple  of  employees  working  for  me. 
[160]  One  is  named  Frank  Chamblin.  He  was 
mostly  doing  piecework.  My  partner  and  I  oper- 
ated the  business.  The  other  man  em})loyed  by  me 
was  my  ))rother.  Nobody  other  than  my  own  rela- 
tives worked  for  me.  My  partner's  name  was  Elmer 
Turnquist. 
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Redirect  Examination 
By  Mr.  Norcoj): 

]\Ir.  Turnquist  was  working  for  the  P^irestone 
Tire  &  Rubber  Company,  but  we  had  dissolved  part- 
nershi])  aliout  tlyee  months  previous  to  that,  so  the 
business  was  all  in  my  name.  The  business  was 
miue  tliree  months  tefore  the  first  of  •March,  '42. 

Recross  Examination 
By  Mr.  Sullivan: 

My  i)artner  was  not  using  that  firm  name,  T  &  M 
Tire  Com])any.  I  am  positive  he  w\is  not.  It 
stands  for  Turnquist  and  Montgomery.  No  one  else 
is  using  that  firm  name  to  my  knowledge.  I  don't 
know  anything  about  any  one  that  might  use  tliat 
name  of  T  &  M  Tire  Service,  for  the  purpose  of 
buying  tires.  There  has  not  been  more  than  one 
occasion  for  the  T  &  M  Tire  Service  Company  to 
buy  any  tires.  As  I  said  before,  we  never  handled 
new  tires.  We  just  hold  them  on  consignment  from 
the  oil  company.  This  is  the  only  time  that  it  lias 
come  to  my  attention  that  the  firm  name  of  T  &  M 
Tire  Service  Company  has  been  used  in  regard  to 
the  purchase  of  tires.  That's  all  that  ever  came  to 
my  attention — just  the  incident  here,  that  has  been 
testified  to.  [161] 
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HENRY  IMMERMAN, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, havino^  been  first  duly  sworn,  w^as  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Norcop : 

My  business  is  the  piano  business  at  246  West 
87th  Street,  Los  Angeles.  I  have  been  engaged  in 
that  business  about  30  years.  In  connection  wdth 
my  business  here  I  have  a  sales  tax  number  with  the 
State  of  California.  This  is  my  permit.  (Re- 
ferring to  a  document  produced  by  the  witness.) 
That's  AA  17452.  As  to  Government's  Exhibit  No. 
23,  the  second  to  the  last  line  on  the  document.  I 
find  my  retail  sales  tax  number  on  there.  It's 
exactly  the  same.  I  have  never  had  any  dealing  in 
buying  new  tires.     I  never  drove  a  machine. 


JAMES  B.  GRAHAM 

called  as  a  witness  on  behalf  of  the  Government, 
after  being  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

Before  T  went  into  service  my  employment  was 
General  Manager  of  the  California  Provision  Com- 
pany, 1119  East  12th  Street,  in  Los  Angeles.  I 
know  just  one  of  the  defendants  in  this  case — Louis 
Vitagliano.     I  have  known  Mr.  Vitagliano  about  S 


234  Benjamin  Rose  and  Louis  Yitagliano 

(Testimony  of  James  B.  Graham.) 
or  10  years.  From  the  California  Provision  Com- 
pany, to  liis  j)lace  of  business,  at  12tli  and  Stanford, 
it  was  one  [1(32]  block.  I  loaned  him  trucks  several 
times,  rt  was  common  practice  to  loan  him  trucks 
occasionally.  I  don't  remember  the  license  num- 
bers of  any  of  those  trucks  now.  That  is  my  signa- 
ture and  I  wrote  that  letter.  Refreshing  my  recol- 
lection from  this  letter;  I  loaned  it  to  Mr.  Yitagli- 
ano on  September  9,  1942 ;  license  No.  PC-R-5363 ; 
International  Truck.  I  recall  having  a  conversa- 
tion witli  Louis  Vitagliano  before  I  loaned  him  that 
truck.  He  came  into  the  general  oiBce,  and  asked 
to  borrow  a  truck,  as  he  had  several  times  before. 
He  asked  to  borrow  a  truck.  I  loaned  it  to  him,  be- 
cause there  was  nothing  wrong  with  it.  He  men- 
tioned something,  as  I  remember,  about  hauling  oil. 

Cross  Examination 
By  Mr.  Angelillo: 

As  to  whether  I  am  definite  about  the  date,  Sep- 
tember 9th — at  the  time  I  wrote  this  statement,  it 
was  on  September  14th,  just  5  days  after  the  occur- 
rence occurred.  As  to  whether  I  know  whether  he 
})()r lowed  the  truck  in  question  on  September  29th 
— it  is  too  long  a  time  since  then.     I  w^ouldn't  say. 

Prioi'  1()  lationing,  or  prior  to  1941,  Mr.  Vita- 
gliano had  borrowed  that  truck  on  a  number  of  oc- 
casions. He  borrowed  it  in  1942  on  a  number  of 
occasions.  He  serviced  our  equipment  out  there. 
And  he  had  done  so  for  some  years  last  past.  T 
think  about  (>  or  7  vears  altoG:ether.     On  some  occa- 
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sions  prior  to  this  particular  incident  I  had  known 
of  my  own  knowledge  that  he  had  hauled  motor  oil 
used  for  automobiles,  [163]  and  brought  it  to  his 
j)lace  of  business,  or  to  other  places  of  business.  I 
did  not  hesitate  to  loan  him  a  truck  any  time  he 
asked  for  it.     I  had  seen  oil  on  that  truck. 

As  to  whether  I  have  any  particular  recollection 
about  this  particular  occurrence  that  he  said  he 
was  going  to  haul  oil,  or  whether  it  is  just  my  as- 
sumption because  he  had  hauled  oil  before  this 
occasion — it  may  possibly  have  been  an  assump- 
tion, but  whether  the  subject  of  oil  was  mentioned 
at  the  time,  I  don't  know.  We  had  quite  a  few 
conversations  in  regard  to  our  business  dealings 
at  the  time. 

Prior  to  this  particular  occasion,  and  during 
the  time  that  he  would  borrow  that  truck,  I  knew 
that  he  personally  was  insured;  that  is,  he  had 
insurance,  no  matter  where  he  drove  that  truck,  as 
long  as  he  drove  the  truck.  He  had  previously 
told  me  that. 


PAUL  B.  PARMELEE, 

called  as  a  witness  on  behalf  of  the  Government, 
after  being  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

I  am  working  at  the  Miles  Transfer  Company, 
transfer  business.     Before  that,   I    was  doing  the 
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same  thing  for  the  Bay  Cities  Transfer  Company. 
In  the  middle  of  the  sunmier  of  1942,  I  was  em- 
ployed by  the  Bay  Cities,  the  Humberts.  1  don't 
believe  I  know  who  the  defendants  are.  I  do  not 
know  Mr.  Rose  by  that  name.  I  know  the  man 
in  uniform  by  [164]  the  name  of  Sam  Blank.  As 
to  wlio  else  I  know,  of  the  people  over  there — 
I  can't  say  that  I  know  any  of  them.  On  August 
1,  1942,  while  I  was  working  for  the  Humberts, 
I  did  go  with  one  of  the  trucks  to  Ontario.  The 
other  truck  driver  that  w^ent  was  Sam  Dowden. 
I  know  the  gentleman  who  just  came  back  into 
Court  here.  I  don't  know  him  by  name,  but  I 
believe  I  do;  I  believe  I  have  seen  him  before. 
Before  I  left  Los  Angeles  to  go  to  Ontario,  we 
w^ere  given  an  address  on  a  slip  of  paj)er  to  go  to 
501  P:ast  5th  Street,  Ontario.  That  is  where  I 
went  to.  I  found  a  private  residence  there.  I  see 
persons  in  Court  that  were  there  on  that  occa- 
sion. I  saw  Sam  Blank,  and  I  believe  this  gentle- 
man here. 

Mr.  Angelillo:     Indicating  Mr.  Vitagliano? 

I>y  tlie  Witness:  That's  right.  T  do  not  know 
his  nani(\  1  also  saw  Mr.  and  Mrs.  Humbert  out 
there,  and  the  other  truck  driver,  Sam  Dowden, 
and  sevei-al  other  people  that  I  don't  seem  to  rec- 
ognize, if  they  are  here.  Mr.  and  Mrs.  Humbert 
were  there  when  T  arrived  and  the  other  truck 
driver.  W(»  got  tlierc^  together.  We  backed  u])  to 
a  dou])le  garage  and  proceeded  to  load  two  van 
loads   of   1i]"es   and    tubes.      There   was   some    con- 
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versation  between  Mr.  Blank,  and  somebody  else 
there,  but  not  that  I  remember.  There  was  not 
any  conversation  on  the  part  of  Mr.  Vitagliano 
that  I  remember.  As  to  what  Mr.  Blank  did  out 
there — we  all  pitched  in  and  loaded  these  tires. 
The  other  man  helped  also.  The  Humbers  stayed 
until  we  had  finished.  As  to  Exhibit  No.  19 — I 
[165]  couldn't  swear  that  that  is  the  one.  My  sig- 
nature, and  the  other  truck  driver's  are  down  here 
at  the  bottom.  I  find  my  signature  on  there  at  the 
bottom.  The  date  of  this  is  August  2.  (Document 
produced.)  I  believe  this  document  is  one  of  the 
documents  that  I  had  with  me  on  that  trip.  I  had 
the  load  weighed  on  a  public  scale  enroute  to  Los 
Angeles  from  Ontario.  It  was  west  of  Puente. 
I  don't  know  exactly  the  name  of  the  place.  I 
know  where  the  scales  are.  This  weight  slip  was 
not  received  by  me  after  the  load  had  been  weighed. 
(The  document  referred  to  was  marked  Gov- 
ernment Exhibit  No.  24  for  identification.) 

Cross  Examination 
By  Mr.  Goodman: 

I  saw^  the  invoices  for  the  delivery  of  these 
cars  that  I  delivered  from  Ontario  to  the  place 
on  Virgil  Street.  T  saw  who  signed  for  the  de- 
livery of  those  cars.  It  was  the  gentleman  in  uni- 
form here  to  your  rear.  I  did  not  have  the  ticket 
at  the  time  that  it  was  signed.  I  saw  it  subse- 
quently. Government's  Exhibit  No.  17  is  not  one 
of  the  exhibits  that  I  saw\     I  did  not  make  that 
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tiip  designated  on  this  exhibit.  I  never  had  any- 
thing to  do  with  that  trip.  As  to  Government's 
Exhibit  No.  16 — 1  did  not  make  this  trip  from 
1800  East  C^olorado  to  Virgil.  In  fact  I  made 
only  one  trip,  which  was  on  August  2nd.  As  to 
Government  Exhibit  No.  19,  1  made  this  trip.  I 
saw  the  signature  on  the  bottom  of  [166]  that  in- 
voice. 1  was  not  looking  at  it  when  the  man  signed 
it,  because  I  saw  him  signing  the  invoice  on  that 
date. 

As  to  whether  the  signature  on  the  bottom  here 
is  Ben  Rose — it  seems  to  be  there.  I  didn't  get 
this  ticket  from  that  man.  As  to  w^hether  w^hen 
I  w^as  loading  the  tires,  the  man  in  the  sailor  suit, 
and  Brown  were  there  during  the  transaction — 
I  don't  remember.  Some  of  them  did  not  refer 
to  him  as  Mr.  Rose  that  I  can  remember.  It  has 
been  too  long  ago.  I  did  not  know  before  I  came 
into  the  court  here  today,  before  I  started  to  tes- 
tify, that  this  gentleman  here  is  known  by  the 
name  of  Benjamin  Rose,  from  that  invoice. 

Now  that  I  have  refreshed  my  memory  with 
Exhibit  No.  19,  it  brings  back  to  memoiy  that  I 
heard  that  his  name  was  Rose,  but  at  that  day 
his  nniiK^  was  Sam  I]lank.  I  did  not  know  liis 
name  was  Benjamin  Rose  until  I  saw  that  name 
on  the  invoice.  I  saw  his  name  on  the  invoice  im- 
mediately after  w(»  got  through  with  this  busi- 
ness.    Tliat  was  on  the  same  day  of  the  delivery. 
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Cross  Examination 
By  Mr.  Aiigelillo : 

I  don't  think  I  am  confused  in  identifying  the 
person  behind  you  with  some  one  else  who  is  at 
the  counsel  table.  I  don't  remember  seeing  any 
one  at  that  table  out  there,  except  that  man.  I 
saw  Mr.  Rose  there.  I  can  not  tell  you  how^  he 
was  dressed.  I  talked  with  him.  I  don't  remem- 
ber the  conversation.  There  was  considerable  con- 
versation during  [167]  the  time  of  loading,  and 
during  the  time  of  unloading.  I  remember  Mr. 
Humbert  being  there  on  that  occasion.  I  remember 
Mr.  Humbert  bringing  beer  out  there  to  me.  I 
believe  this  person  drank  beer  with  me  on  that 
occasion.  He  was  pitching  the  tires  up  into  the 
truck.  I  was  loading  them.  I  was  on  the  truck 
loading  them.  There  were  four  of  us  working  all 
together.  There  were  five  of  us  all  together.  There 
were  three  men  there,  and  the  other  driver  and 
myself. 

As  to  whether  there  was  a  person  whom  I  knew 
to  be  Mr.  Gilber,  who  lived  at  that  place  on  5th 
Street  in  Ontario,  and  whether  he  was  pitehinu* 
tires — T  did  not  know  who  lived  thei*e.  He  did 
not  identify  himself  to  my  knowledge.  He  did 
not  introduce  his  brother  to  me  to  my  knowledge. 
I  imagine  there  were  first  names  used  of  the  vari- 
ous individuals  there,  but  I  don't  remember  what 
they  were.  There  were  three  or  four  on  the  ground 
pitching  tires  to  me  when  Sam  was  on  the  ground, 
my   partner,   the   other   truck    driver.      The    other 
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truck  driver's  name  was  Sam.  As  to  whither  there 
was  anyone  else  in  addition  to  the  truck  driver 
whose  name  was  Sam — there  was  Sam  lilank.  This 
man  that  I  now  know  to  be  Ben  Rose  was  pitch- 
ing tires. 


SAM  RAPPAN, 

called  as  a  witness  by  and  on  behalf  of  the  Gov- 
ernment, having  been  first  duly  sworn,  was  exam- 
ined and  testified  as  follows:  [168] 

Direct  Examination 
By  Mr.  Norcop : 

My  business  is  gas  station  and  tire  business  at 
800  North  Mission.  I  owned  the  Rappan  Service, 
at  2824  Sunset  Boulevard.  Prior  to  1942  I  sold 
it  to  the  Signal  Oil  Company.  Mr.  Sam  Wein- 
stein  and  Mac  R.  Brown  operated  it.  I  had  known 
them  before  they  took  over  the  physical  operation 
of  this  station  for  Signal.  Off  and  on  I  had  known 
Mac  R.  Brown  about  five  years  previous.  1  had 
known  Mr.  Weinstein  about  a  year.  I  cannot  f[\ 
the  date  any  more  clearly  as  to  when  I  gave  over 
the  station  to  Signal,  but  we  have  the  sale  made 
out,  wliicli  states  on  it.  This  document  you  are 
showing  me  is  the  sale  of  stock  in  bulk.  The  date 
is  0('t()})er  If),  1941.  From  that  date  I  did  not 
have  any  ownership  or  control  over  that  station. 
T  have  taken  it  back  since.  I  reacquired  the  sta- 
tion necem])er  16,  1942.  My  last  residence  was 
2451   West   Silverlake   Drive.     As   the   crow   flies, 
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I  would  say  that  is  practically  half  a  mile  to  three- 
quarters  of  a  mile  from  the  place.  Between  October 
15,  1941,  and  the  time  I  reacquired  the  station 
I  did  have  a  truck  that  had  T  &  M  Tire  Service 
printed  on  it.  Indirectly,  I  bought  it.  The  docu- 
ment you  are  showing  me  assists  me  in  recollect- 
ing when  I  bought  it.  I  would  say  seventh  month, 
14th  day  of  1942.  We  bought  the  truck  from  a 
fruit  man.  He  is  in  the  fruit  business ;  his  market 
is  on  9th  Street  or  8th  Street.  I  don't  know 
his  name,  because  my  brother-in-  [169]  law  made 
actually  the  transaction.  That's  why  I  don't  actually 
know  his  name.  My  brother-in-law's  name  is 
Adolph  Hoffman.  (A  check  is  produced.)  That's 
the  check  I  issued  out  to  my  brother-in-law,  which 
he  paid  for,  cash. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit   No.   25   for  identification.) 

I  was  out  of  business,  and  I  went  back  into 
business.  I  don't  remember  the  exact  date  I  went 
in,  but  it  was  around  July,  maybe  a  little  earlier, 
1942.  The  truck  was  acquired  a  few  days  later; 
I  would  say  maybe  two  or  three  weeks.  I  don't 
say  exactly  the  date,  because  I  don't  remember, 
outside  of  the  check,  which  was  made  out  when 
T  bought  the  truck,  the  same  identical  time.  As  to 
whether  I  did  or  did  not  park  my  truck  in  the 
location  at  2824  Sunset  Boulevard  in  that  period 
of  time — the  truck  has  never  been  parked  outside 
of  being  in  that  location.     T  was  in  there  often. 
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I  would  probably  go  to  the  place  and  pick  up  the 
check  1  liad  (coming  once  a  month  from  Mr.  Brown, 
and  see  Mr.  Jack  Kirth,  and  some  of  the  custo- 
mers of  mine  I  would  s(H'  in  there.  I  liad  a  feeling 
for  the  place,  and  I  would  stop  in  and  say  hello, 
or  something  like  that,  and  go  about  my  business. 
I  did  not  take  the  name  of  T  &  M  Tire  Service 
off  the  truck.  1  disposed  of  the  truck  several 
weeks  after  the  freezing  of  the  tires.  \  acquired 
the  business  on  the  date  that  tlie  clieck  was  made 
out.  That  would  be  the  7th  month,  1942.  I  had 
it  u])  to  tli(^  time  of  the  freezing  of  [170]  used 
tires,  i  disposed  of  the  truck  sometime  probably 
last  November,  or  Christmas. 


FRED  H.  DOANE, 

called  as  a  witness  by  and  on  })ehalf  of  the  (Jov- 
ermnent,  having  been  first  duly  sworn,  w^as  exam- 
ined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  occupation  is  Sergeant  of  Police,  T.os  Angeles 
Police  Department.  T  have  hei^n  with  tlu^  l^)li(•e 
Department  of  Los  Angeles  21  years  in  Octolx'i'. 
The  first  part  of  Octobei-  1942  F  was  assigned  to 
the  Wilsliire  Division;  the  last  part  I  was  as- 
signed, and  still  am  assigned,  to  the  Pniversity 
Detective  l>u]'eau.  I  recall  going  to  the  location 
of  613  North   N'irgil,   in  the  month  of  October.      [ 


vs.  United  States  of  America  243 

(Testimony  of  Fred  H.  Doane.) 
went  to  North  Virgil,  I  believe  it  was,  in  Septem- 
ber, about  the  middle  of  September.  I  was  alone 
when  I  proceeded  to  that  point.  When  I  arrived 
there,  I  met  Mr.  Foster,  and  another  gentleman. 
I  see  Foster  here.  Later  I  met  Mr.  Rose  there. 
When  I  first  arrived  at  the  vicinity  of  613  North 
Virgil,  there  was  Mr.  Foster  and  another  OPA 
man.  I  iBrst  saw  Mr.  Rose  on  the  lot  north  of 
613,  I  believe  it  is;  that  building  north  of  613 
North  Virgil.  After  Mr.  Rose  was  there,  there 
was  Mr.  Foster  and  another  OPA  man  I  men- 
tioned. A  different  one  from  the  first  one.  They 
changed.  I  had  a  conversation  with  Mr.  Rose.  We 
drove  in  on  the  lot,  and  we  recognized  [171]  the 
OPA  man,  and  recognized  Mr.  Rose's  car  on  the 
side  road.  I  got  out  of  the  car,  and  walked  over 
to  Rose's  car,  and  told  him  I  was  a  police  officer, 
and  asked  him  if  he  had  a  key  to  the  rear  of  the 
building.  He  said  he  did  not,  and  I  told  him 
that  the  OPA  said  he  had  that  place  rented,  and 
they  wanted  to  look  in  there;  and  he  said  he  had 
no  key  to  that  building.  Mr.  Rose  said  then,  "^Are 
you  placing  me  imder  arrest*?"  I  told  him  no,  I 
was  not  placing  him  under  arrest;  that  we  wanted  to 
talk  to  him  there  about  the  building,  and  we  wanted 
to  go  in  there,  and  look  at  the  stock  in  that  build- 
ing. With  that  Mr.  Rose  said,  *^  Unless  you  are 
going  to  place  me  under  arrest  I  am  going  to 
leave."  At  that  time  he  started  his  car.  I  reached 
in  thi'ough  the  window,  intending  to  turn  the  key 
off.  He  grabbed  my  arm,  and  pushed  it  down,  and 
started  his  car,  and  went  toward  the  back,  made 
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a  lefthaiid  U-turn  around  some  buildings,  and  as 
be  went  around  the  buildings,  he  went  so  close 
as  to  scrape  them;  he  was  trying  to  pull  his  wheel 
away  from  the  building.  AVe  followed,  and  got 
about  two-thirds  along,  in  other  words,  to  the 
rear  of  a  garage  of  another  building  in  the  rear 
of  613,  and  1  stopped  the  car  and  got  out.  I  told 
Mr.  Rose  to  get  out,  and  he  told  me  that  he  was 
going  to  kick  my  God  damned  teeth  out.  I  told 
hun  he  might  do  it,  but  another  officer  was  coming 
from  the  police  department  who  wanted  to  talk 
to  him,  and  I  was  going  to  stay  there  until  this 
officer  got  there,  and  Mr.  Rose  stayed  there  [172] 
until  the  other  officer  got  there.  After  the  other 
officer  got  there  I  left.  The  other  officer  who  ar- 
rived there  was  Officer  Hamilton  from  tlu^  Wil- 
shire  Detective    I>ureau. 

Cross  Examination 
By  Mr.  Goodman: 

1'he  occasion  of  my  going  out  there  was  I  had 
a  call  from  Mr.  Foster.  I  mean  I  received  a  call 
at  the  station  from  Mi*.  P\)stcr.  asking  foi'  Mi-. 
Hamilton.  He  told  me  over  the  phime  that  lie 
had  discovered  a  warehouse  full  of  tires.  I  believe 
there  was  something  said  about  befoi-e  1  could  go 
into  this  warc^liouse  I  would  liave  to  get  a  seai'cli 
waiTant.  I  didn't  go  in  any  warehouse.  i  did 
not  have  ix  seai'cli  wan-ant  wlicii  I  wont  out  to  this 
])lace  where  1  saw  Mr.  Ros(\  Mr.  Fostei*  didn't 
say  anytliinir  to  \\\v  ovei-  the  ])hoiie  about  a  s(\-n"ch 
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warrant.  Air.  Foster  told  me  that  he  had  found 
a  warehouse  full  of  tires,  and  we  had  had  numer- 
ous burglaries  from  service  stations  where  a  large 
amount  of  tires  were  taken,  and  I  was  vitally  in- 
terested in  the  burglary  end  of  it.  I  didn't  tell 
Mr.  Foster  over  the  phone  that  before  1  could 
go  into  a  place  like  that,  I  would  have  to  have 
a  search  warrant.  When  I  arrived  there,  1  met 
Mr.  Foster  before  Mr.  Rose  got  there.  He  pointed 
out  to  me  the  warehouse  where  the  tires  were 
stored.  That  place  was  locked.  At  that  time  I 
did  not  have  a  conversation  with  him  in  reference 
to  having  a  search  warrant  before  I  could  go  in 
there.  I  believe  a  little  while  later  I  said  if  it 
was  a  State  case  [173]  before  we  could  go  in  there 
we  would  have  to  have  a  search  warrant.  Mr. 
Foster  did  not  tell  me  that  if  a  federal  officer 
broke  in  there,  they  wouldn't  be  able  to  get  the 
evidence,  they  would  have  to  have  a  State  oflGcer 
to  go  in.  I  looked  into  the  window  to  see  what 
was  in  there.  I  saw  there  were  tires  there.  When 
Mr.  Rose  came,  he  asked  me  of  I  was  going  to 
arrest  him.  I  told  him  I  would  detain  him  until 
the  other  officer  arrived,  and  if  he  was  clean,  the 
other  officer  would  clean  his  skirts.  I  didn't  tell 
him  I  was  detaining  him  until  he  opened  the  door. 
I  told  him  I  was  detaining  him  until  the  other 
officer  arrived.  I  asked  him  if  he  had  the  key 
to  the  warehouse.  And  he  said  he  did  not  have 
it.  He  told  me  he  was  going  to  leave.  I  told  him 
I  was  going  to  detain  him  until  the  other  officer 
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was  there.  I  could  have  arrested  liiin  on  .suspicion, 
but  I  didn't.  1  told  him  there  was  another  officer 
comini;-  over  there.  The  other  olhccM*  was  Mr. 
Hamilton,  also  a  state  officer.  1  don't  know  what 
Mr.  Hamilton  was  going  to  do  when  he  got  there 
that  I  couldn't  do  before  he  got  there.  I  wanted 
him  to  wait  until  Mr.  Hamilton  got  there,  because 
Mr.  Foster  asked  for  Mr.  Hamilton,  and  worked 
with  Mr.  Hamilton  before  on  these  OPA  cases. 
Mr.  Foster  was  standing  by  while  this  conversa- 
tion was  going  on  between  Mr.  Rose  and  I.  He 
did  not  tell  me  to  detain  Mr.  Rose.  He  didn't 
partake  in  the  conversation.  When  Mr.  Hamilttm 
got  there,  I  don't  know  whether  Mr.  Hose  again 
tried  to  leave.  1  left  [174]  then.  Just  as  soon 
as  Mr.  Hamilton  drove  uj),  I  said,  *'This  is  Mi*. 
Rose,  and  he  has  got  a  bunch  of  tires  in  there/' 
I  knew  he  had  a  bunch  of  tir(^s.  Ix^-ausc  I  could 
see  them  through  the  win(h)w.  l  knew  they  were 
his  tires,  because  the  OPA  said  so.  I  was  going 
by  what  Mr.  Foster  told  \m\  It  is  a  fact  that 
Mr.  Rose  said  at  that  time  that  he  wantcMl  to  call 
Ins  attorney,  and  wanted  to  have  his  attorn(\v 
there.  Just  before  Mr.  Hamtilton  got  thei-e.  1  told 
him  when  Officer  Hamilton  got  there,  he  eoidd 
have  anything  he  wanted.  Until  Mr.  Hamilton  got 
there,  he  couldn't  do  anything,  although  he  wasn't 
under  arrest  by  me.  1  was  detaining  him  then. 
At  that  time  I  didn't  know  of  aiiy  crime  that  Mi*. 
Rose  had  committed  when    I    dc^tained   him. 
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D.  J.  HAMILTON, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  w^as  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  business  is  that  of  police  officer  of  the 
City  of  Los  Angeles.  I  have  been  with  the  De- 
partment six  years.  September  19,  1942,  I  was 
working  auto  thefts  and  burglaries  at  the  Wil- 
shire  Detective  Bureau.  I  did  on  that  date  go  to 
619  North  Virgil  Street,  Los  Angeles.  When  I 
arrived  there,  I  saw  Mr.  Dundas,  Mr.  Foster,  Mr. 
Earnest,  the  defendant  Rose,  and  Of^cer  Doane 
there.  Mr.  Doane  just  said,  **I  am  turning  the 
case  over  to  you,''  [175]  and  he  left.  I  went  over 
and  I  talked  to  the  defendant  Rose,  and  asked  him 
if  he  owned — if  he  had  any  access  to  that  build- 
ing. He  told  me,  **No."  And  after  a  conversa- 
tion he  said  he  didn't  have  anything  in  the  build- 
ing, and  we  knew  that  he  had  tires — not  that  the 
defendant  had  tires,  but  that  there  were  tires  in 
there. 

So  he  finally  told  us  that  he  had  a  key  to  the 
building,  but  it  was  home,  and  he  wanted  to  go 
home  and  w^anted  to  call  his  attorney.  T  said, 
"All  right.  We  will  get  in  the  car  and  go  over 
to  the  station.  We  want  to  find  out  about  those 
tires  in  that  building." 

So  he  got  in  the  police  car  with  me.  I  placed 
him  under  technical  custody,  placed  the  handcuffs 
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on  him,  ordered  him  out  of  the  cai*,  and  knowing 
that  he  had  the  keys,  took  the  keys  and  ()])ened 
the  door  and  pushed  him  into  th(^  storeroom  where 
the  tires  were  and  there  were  nine  tires  there. 
I  went  in  and  kept  Mr.  Rose  in  custody,  and  ex- 
plained to  him  r  would  have  to  take  the  tires  over 
to  the  Wilshire  Station  to  have  them  checked,  and 
took  Mr.  Rose  and  the  nine  tires  over,  had  a  talk 
with  him  and  he  stated  at  first  that  the  tires  were 
not  his,  that  he  had  sold  them  to  somel)ody  else, 
and  they  were  being  left  there.  And  so  I  asked 
him — T  told  him  I  would  book  them  as  oidinary 
property,  and  give  him  a  receipt,  and  after  a 
check  was  made  that  they  would  be  released  back 
to  him.  I  made  a  record  of  the  numbers  of  the 
tires.  [176] 

(Thereu|)on    the    tires    wei'e    I'olled    in    and 
placed  before  the  jury  box.) 

(At  this  point,  tlu^  followinu'  took  plac(^:  Mr. 
Goodman  asked  perniissiou  of  tlie  Court  to  ap- 
proach the  bench,  which  jx'i'uiission  was  ^i-anted. 
Thereupon,  Mr.  Goodman,  together  with  Mr.  Sulli- 
van, Mr.  Norcop  and  Mr.  Anu'clillo  a.p])roach('(l  tlie 
bench.  Mr.  Goodman  thereu])on  stated  that  he  ob- 
jected to  the  tii'es  beini;-  I'oMcd  into  the  couitrooin 
and  exhibited  to  tlie  Juiy,  and  tliat  his  objection  was 
based  upon  the  rolh)win,u-  ^I'ounds,  \o  wit:  tliat  they 
were  incompetent,  irrch'xai^t  and  innnatcM-ial,  w(^re 
ilU\ga11y  obtained,  and  were  heinu-  rolled  iM^forc  the 
jury's  eyes   for  the   pnrj)ose  of  creating  } prejudice 


vs.  United  States  of  America  249 

(Testimony  of  D.  J.  Hamilton.) 
and  appealing  to  the  passion  and  prejudice  of  the 
jury  by  virtue  of  the  tremendous  size  of  the  tires 
and  on  the  further  ground  that  there  was  nothing- 
unlawful  in  the  possession  of  the  tires  by  the 
defendant  Rose,  and  that  the  tires  were  not  con- 
nected up  in  any  way  with  the  other  defendants, 
or  with  the  commission  of  any  overt  act.  (The 
tires  that  were  rolled  in  and  exhibited  to  the  jury 
were  very  large,  new  truck  tires.)). 

Mr.   Shippee:     I  don't  think  those  ought  to  be 
exhibited  unless  they  have  a  ceiling  price  on  them. 

By  the  Witness :  Those  are  the  tires  that  I  took 
over  to  [177]  the  Wilshire  Station  and  which  I 
brought  here  to  court  myself.  I  have  checked  the 
mimbers  on  those  tires  with  the  record  of  the  num- 
bers 1  made  when  I  took  Mr.  Rose  to  the  Station. 
(The  tires  were  admitted  in  evidence.) 

The  Court:     For  the  record.     Don't  you  have  a 
list  of  them? 

Mr.  Norcop :  Yes,  we  have  a  list. 
By  the  Witness :  That  is  a  list  of  the  tires  there. 
There  is  one  more  tire  than  is  listed.  The  smallest 
of  them  is  a  duplicate.  It  is  this  one  here  (indi- 
cating). The  two  I  am  pointing  out  now  are  the 
same  type.  They  are  eight  tires  listed  but  nine 
tires  here. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
No.  26.) 

Rose  asked  me  for  the  tires  about  three  or  four 
weeks  later. 
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Cross-Examination 
Ml',  (ioodman  :  The  occasion  of  my  ii:oin.u-  out  to 
<)l:]  Viruil  Avenue  was  Mr.  Fostei-  of  the  OPA  caHed 
and  stated  that  there  was  a  wai-eliouse  full  n\'  tires. 
I  (lid  not  have  a  conversation  with  [17(S]  him  over 
the  telephone.  I  didn't  have  a  conversation  with 
anybody  over  the  phone.  My  captain  said  to  meet 
liim  at  ()!->  Noi'th  Virgil  Avenue.  I  did  not  have  a 
search  warrant  when  I  went  out  there.  I  didn't 
have  a  conversation  with  my  ca})tain  in  le Terence  to 
having  a  search  warrant  to  go  in  thei-e.  When  I  got 
to  the  f)lace  where  1  ultimately  took  th(\se  tires,  I 
did  not  have  a  conversation  with  Mi*.  Fostei-  in  rel- 
erence  to  having  a  search  warrant  befoic  going  in 
there.  Nobody  talked  about  a  search  wairant  at 
that  time  that  1  recall.  Mr.  Rose  was  thei'e  when 
J  arrived  there.  He  stated  h(^  didn't  have  a  key  to 
stai't  out  with.  I  didn't  pull  my  gun.  On  the  way 
out  there,  or  when  I  got  there,  I  did  not  have  any 
evidence  on  hand  that  Mr.  Rose  had  or  was  about 
to  commit  any  felony  or  misdemeanoi-.  I  had  no 
evidence  at  that  tim(\  I  did  not  |)roceed  to  handcuff 
him  because  he  told  me  he  did  not  liave  the  keys  to 
this  wai'ehouse  and  I  believed  that  he  (li<l.  lie  was 
hostil(\  and  1  was  taking  no  chances,  and  not  kn(>w- 
ing  the  man  and  knowing  that  tluM'e  were  tires  in 
there,  and  I  didn't  know  whei*e  th(\\'  came  from,  the 
r(\*ison  I  handcuffed  tlu^  man  was  1  had  reasonable 
grounds  to  Ix^lieve  they  wei-e  stolen  tiics.  It  is  an 
old  abandoned  building  with  a  ui-atin^  at  the  front, 
and  a  litth^  room  in  the  back.     That  a]>p(»ai'ed  to  b(» 
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abandoned  at  the  time.  I  didn't  know  that  until  i 
got  there.  When  I  got  there  and  I  saw  new  tires 
stored  in  this  place,  that  is  the  only  evidence  that  I 
had  on  hand  which  gave  me  a  suspicion  oi*  a  belief 
that  [179]  they  may  have  been  stolen  tires. 

It  is  not  a  fact  that  I  had  talked  to  Mr.  Foster 
and  I  went  out  there  on  other  occasions  at  which 
time  he  told  me  that  he  believed  these  tires  belonged 
to  Mr.  Rose.  Based  upon  the  evidence  I  had  there, 
because  I  saw  the  tires  in  a  place,  locked  in  there,  I 
then  proceeded  to  place  Mr.  Rose  in  technical  cus- 
tody.    And  I  placed  the  handcuffs  on  him. 

As  to  what  I  mean  by  *' technical  custody" — Well, 
in  other  words,  as  far  as  I  am  concerned,  he  is — if  I 
am  going  to  take  him  in  to  the  station  and  he  is 
hostile,  or  anybody  is,  we  take  them  i]ito  technical 
custody  such  as  to  book  him  on  suspicion  of  burg- 
lary or  any  felony.  He  was  under  arrest.  He 
wasn't  booked,  but  he  was  under  arrest  at  that  time. 
I  didn't  tell  him  what  he  was  being  arrested  for. 
He  was  arrested  on  suspicion  at  that  time.  He  was 
placed  in  technical  custody  until  I  could  find  out 
what  was  going  on  in  regards  to  the  tires  in  the 
storeroom.  After  I  talked  to  him  at  the  station 
there,  he  was  released.  I  didn't  take  the  key  off 
his  key  ring.  I  took  the  keys.  I  opened  the  door. 
I  didn't  have  a  search  warrant  at  the  time.  I  was 
not  violating  the  law  if  I  have  reasonable  grounds 
to  believe  there  is  a  felony  to  be  committed  or  stolen 
property.     Then  I  went  in  and  took  the  nine  tires. 
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Tliey  were  in  the  same  condition  as  they  are  now. 
I  gave  Mr.  Rose  a  receipt  for  them.  (Doenment 
produced.)  [180]  This  is  the  receij)t. 

(The  document  referred  to  was  marked  De- 
fendants' Exhibit  A  for  identitication.) 

Then  after  I  got  the  tires  to  the  station,  having 
issued  this  receipt,  we  made  an  investigation  to  de- 
termine whether  the  tires  were  stolen.  1  found, 
they  were  not.  They  were  not  stolen.  Then  after 
I  found  out  that  they  were  not  stolen  Mr.  Kose  com- 
nnmicated  with  me.  He  called  me  first  by  telephone. 
It  wasn't  more  than  a  week  after  the  date  ujKm 
which  I  took  the  tires.  I  don't  remember  the  con- 
versation with  Mr.  Rose  other  than  the  fact  that  I 
referred  him  to  the  Office  of  Price  Administration, 
to  Ml'.  Dundas.  I  did  tell  him  on  that  occasion, 
"You  can  come  and  get  the  tires.  We  found  out 
tliey  wei'e  not  stolen." 

After  I  told  Mr.  Rose  he  could  have  the  tires,  they 
were  available  to  him,  that  he  could  come  out  and 
pick  them  up,  then  I  called  Mr.  Dundas,  the  attor- 
ney for  the  Office  of  Price  Administration.  Sub- 
stantially, I  told  him  I  was  o'oiuu'  to  (h^liviM*  the 
tires  to  Mr.  Rose,  and  he  told  me  not  to  deliver  tlicin 
aiHJ  said  that  he  wanted  me  to  hold  tluMii  until  this 
trial  is  ovvv.  When  Mr.  Rose  called  i'or  the  tires, 
r  said  '' 1  am  soi-i'v,  I  can't  u'iv(»  \'ou  the  tires.  L 
have  r(M'<'ive(l  ini'oi-mation  from  the  Otiice  of  P]ice 
Administi-ation  that  1  have  to  hold  them."  I  said  I 
was  suspicions  of  the  fact  that  they  niiuht  hav(^  been 
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tires  that  had  been  stolen  or  burglarized.  It  is  a 
fact  that  all  divisions  all  over  [181]  the  city  had 
considerable  difficulty  with  stolen  tires,  and  that  the 
tire  dealers  were  having  considerable  trouble  in 
keeping  their  tires  in  such  places  and  under  such 
lock  and  key  that  they  could  not  be  hijacked,  broken 
into  and  stolen.  It  is  a  fact  that  particularly  in 
reference  to  gasoline  stations  where  tires  were 
stored,  thcit  they  w^ere  breaking  into  gasoline  sta- 
tions and  stealing  new  tires  and  tubes.  I  do  not 
recall  that  many  of  the  retailers,  in  order  to  avoid 
such  losses,  used  other  places  to  store  their  tires 
and  tubes.  I  was  working  with  Mr.  Foster  on  these 
various  tire  matters  for  some  time.  And  as  a  re- 
sult of  my  association  with  that  particular  office 
there  had  come  to  my  knowledge  many  of  tliese 
cases  where  there  had  been  thefts  and  burglaries  of 
tires  and  tubes. 

As  to  whether  Mr.  Foster,  when  he  talked  to  nie 
about  this  matter,  told  me  that  he  believed  that 
some  of  the  tires  were  stolen — well,  we  have  had 
complaints  of  burglaries  in  those  areas.  Mr.  Foster 
was  working  on  it  from  the  government's  stand- 
point, and  I  was  working  with  Foster  through  tlu^ 
Statewide  burglary  detail.  When  I  came  out  there, 
I  believe  Mr.  Rose  asked  the  right  to  call  his  attor- 
ney and  be  represented  by  counsel.  When  he  went 
into  the  station  he  could  have  the  right. 

As  to  whethei*  that  was  long  aftei*  I  handcuffed 
him  and  released  him — not  long  after.  I  hand- 
cuffed him  tirst,  then    J    opened  u])  the  place  and 
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wont  in  there,  and  it  was  [182]  subsequent  to  that 
that  I  removed  the  handcuffs.  When  I  got  into 
this  place,  I  was  not  tliere  when  any  photoe^raphs 
were*  taken.  The  place  as  it  a])peared  to  me  when 
I  went  in  was  similar  to  wliat  it  is  in  the  photograj)]!, 
and  r  have  seen  it.  (Counsel  hands  photographs  to 
witness.)  ^^^len  we  first  entered,  this  (indicating) 
was  the  photograph  of  the  tires.  The  unwrapped 
tires  had  been  taken  out  when  this  was  taken.  1 
saw  this  pile  of  paper  and  boxes  there  when  I  first 
entered  the  premises.  There  was  debris  scattered 
ai'ound  there.  I  don't  believe  Government's  Ex- 
hibit No.  21-A  represents  a  fair  and  reasonable  pre- 
sentation of  the  appearance  of  that  place  when  I  first 
entered  there.  This  one  here  (indicating),  this  one 
here  looks  more  like  entering  from  the  door.  This 
(indicating)  is  a  side  view  here.  I  did  not  see 
anybody  there  gather  the  pa])er  and  boxes  and  place 
them  in  a  pile  there. 

Exhibit  21-A  is  a  fair  presentaticm  of  that  place. 
They  are  all  fair.  They  are  taken  from  different 
angles.  When  you  enter,  you  see  it  from  this  angle 
(indicating),  and  this  (indicating)  was  taken  from 
the  side.  That  was  taken  from  the  side,  because 
as  you  com(^  in  there  is  a  door  leading  into  the  outer 
room,  you  come  in  this  way.  There  were  not  any 
of  the  tires  unwrapped  or  any  tubes  removed  from 
any  boxes  before  the  picture  was  taken.  I  am  posi- 
tive. These  tires  were  removed  before  the  picture 
was  taken,  but  they  were  unwra])ped,  ajid  that  is  the 
reason  they  were  taken.  [183]  They  were  taken  be- 
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fore  they  were  unwrapped.     Maybe  one  or  two  wei*e 

taken  from  a  pile  indicated  in  the  photograph,  and 

most  of  them  were  over  here  (indicating),  the  larger 

tires. 

When  I  got  there,  there  was  those  nine  un- 
wrapped tires  there.     Just  nine  of  them. 

As  to  how  many  unwrapped  tires  I  see  upon 
these  photographs,  ui)on  the  two  different  photo- 
graphs— (pointing)  these  two  are  not  totally  un- 
wraj)ped.  They  weren't  totally  unw^rapped.  They 
were  like  that,  but  they  are  partially  unwrapped.  I 
had  the  handcuffs  on  Mr.  Rose  from  the  time  we 
loaded  the  tires  until  we  got  into  the  station.  Not 
more  than  about  a  half  an  hour,  because  I  left  right 
away  with  Mr.  Rose,  as  soon  as  we  got  the  tires  in 
the  cai*.  I  didn't  wait  until  the  photographer  came 
there.  I  left  as  soon  as  I  got  the  tires  in  the  ]:>olice 
car,  and  took  Mr.  Rose  with  me.  That  took  half  an 
hour  to  forty-Hve  minutes.  I  went  Virgil  to  Pico, 
and  West  Boulevard,  which  can  be  made  in  about 
fifteen  to  twenty  minutes.  That  is  to  the  Wilshire 
Station  at  4526  West  Pico.  I  was  on  Virgil  and 
Connnonwealth,  or  Melrose,  I  believe;  close  to  that 
location.  I  was  not  there  while  all  the  inventory 
was  taken.  1  stayed  while  a  part  of  the  imciitoiy 
was  taken,  but  that  was  when  we  w^ere  loading  the 
tires.  The  total  transaction  of  getting  Mr.  Rose 
into  the  station  didn't  take  over  45  minutes.  T 
don't  know  how  long  it  took  to  take  the  inventoiy. 

[184] 
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IIEXRY  L.  DOYLE, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, havin.c^  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

I  am  service  manager  for  the  Smiling  Irishman, 
921  South  Hoover.  We  sell  used  automobiles.  I 
have  been  with  that  place  about  a  year  and  a  half. 
In  September  1942  I  was  there.  Mr.  Rose  called 
on  me.  This  gentleman  in  the  uniform  there.  No 
one  else  was  present.  I  had  a  conversation  with 
him  in  the  shop.  Mr.  Rose  came  in  and  asked  me 
if  I  wanted  to  buy  any  tires  and  I  told  him,  '*No.'' 
I  asked  him  what  they  were.  He  said  he  had  new 
tires.  I  asked  him  the  price.  He  said  they  were 
$35.00  apiece  in  lots  of  a  hundred  or  more.  I  asked 
him  what  price  they  would  be  in  lots  of  four.  He 
said,  ''Thirty-seven  fifty.''  And  I  asked  him  how 
I  could  get  in  touch  with  him  and  he  left  a  card  witli 
me.  This  card  is  the  one.  I  did  not  place  any 
handwriting  on  the  card.  Mr.  Rose  did — in  my 
presence. 

(The  document  referred  to  was  received  in 

evidence    and    marked    Government's    Exhibit 

No.  27.) 

I  did  not  have  any  transactions  with  Mt*.  Rose 
as  a  I'esult  of  that  conversation. 

Cross-Examination 
By  Mr.  Goodman :  [la^] 

I  never  bou<2:ht   anv   tires   from   him.     I    was   a 
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used  car  dealer,  not  a  tire  dealer.  I  did  not  ever 
sell  tires.  I  had  a  retail  sales  tax  permit.  The 
firm  has  had  it  for  about  six  years.  They  have 
been  in  business  about  six  years.  We  did  not  sell 
tires  of  any  kind.  We  sold  used  automobiles,  and 
service.  When  we  sold  these  automobiles  we  often 
put.  tires  on  the  automobiles  if  they  needed  them, 
prior  to  the  freezing.  We  did  not  put  any  tires 
on  any  cars  after  the  freezing  order.  We  never 
acquired  any.     Our  permit  number  is  X  2721. 


DONALD  D.  HARWOOD, 

a  witness  called  by  and  on  behalf  of  the  Govei-n- 
ment,  having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  ^Ir.  Norcop  : 

At  the  present  time  I  am  employed  with  the  Office 
of  Price  Administration  as  as  attorney.  I  have  been 
with  the  Office  of  Price  Administration  since  the 
14th  of  September,  1942. 

I  have  seen  Mr.  Rose  before.  The  first  time  1 
recall  seeing  Mr.  Rose  was  on  a  Saturday  morning 
at  ai)p]*()ximately  11:00  o^-lock,  on  North  Virgil 
Street,  61:],  in  Los  Angeles.  Mr.  John  Poster  was 
tliei-e.  TIkm-c  was  no  one  else  besides  Mr.  Rose  there 
that  I  saw.  1  had  no  conversation  with  him.  1 
ov(M-head  a  conversation.     Tlie  conversation  was  that 
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Mr.  Rose  after  Mr.  Foster  stated  hello,  or  made 
some  greeting,  [18()]  that  he,  Mr.  Rose,  in  diiving 
down  Virgil  Street  had  seen  Mr.  Foster,  and  drove 
in  the  lot  to  say  hello.  Foster  asked  Rose  what  he 
was  doing.  He  said  he  was  fooling  around:  and 
Rose  asked  Foster  what  he  was  doing,  and  he,  like- 
wise, said  he  was  just  fooling  around.  Mr.  Rose, 
while  sitting  in  his  automobile,  stated  to  Foster, 
''Why  don't  you  get  wise  to  yourself  and  (\u\i  fool- 
ing around  with  this  OPA'\  or  Government  stuff, 
and  Mr.  Foster  said,  ''Well,  that  was  his  business,'' 
and  Mr.  Foster  said,  "Well,  if  you  don't  watch  out, 
you  might  get  hurt."  Mr.  Rose  stated — did  I  say 
Foster"?  Mr.  Rose  stated,  "If  you  don't  watch  out 
you  might  get  hurt."  That  is  all  the  conversation 
I  can  recall. 

Mr.  Goodman:  I  move  to  strike  out  the  answei- 
on  the  ground  that  it  is  incompetent,  irrelevant  and 
immaterial,  and  does  not  prove  or  disprove  any  issue 
in  the  case,  and  is  only  brought  here  to  inflame  the 
minds  of  the  jurors,  your  Honor. 

The  CouT't :     Motion  denied. 

(By  the  Witness:) 

I  met  Mr.  Mac  R.  Brown  on  or  about  the  ir)th 
day  of  September,  at  a  service  station  on  Sunset 
Boulevard.  Mr.  John  Foster  w\as  with  me.  j\Ir. 
Foster  and  Mr.  Browm  had  a  conversation  in  my 
p^esenc(^  There  might  have  been  a  party  in  the 
service  station,  but  there  was  no  one  within  hearing. 
Wo  were  in  an  automobile,  and  drove  into  the  sctv- 
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ice  station.  Mr.  Brown,  as  I  recall,  was  in  the 
l^art  of  the  service  station  [187]  which  is  used  for  a 
sort  of  an  office  as  well  as  battery  repairs.  There 
wei't^  a  lew  miscellaneous  items  lying  around.  Mr. 
Fostei'  asked  Mr.  Brown  if  he  had  the  invoice,  and 
he  produced  an  instrument  in  writing,  and  handed 
it  to  Mr.  Poster.  Mr.  Foster  asked  Mr.  Brown 
where  the  tires  were.  He  said  he  did  not  know.  He 
had  sold  them.  Mr.  Poster  stated,  ''You  will  have 
to  get  the  tires  back."  Mr.  Brown  stated,  ''I  don't 
think  I  can  get  the  tires  back.  I  will  try  to  get 
them  back,  but  I  don't  know  what  I  can  do  about 
it,  or  how.''  That's  the  substance  of  that  conver- 
sation. I  saw  the  instrument  that  I  have  referred 
to.  Exhibit  No.  23  is  the  instrument  in  writing 
which  was  handed  to  Mr.  Poster  on  the  date  that 
I  mentioned  by  Mr.  Brown. 

I  have  met  Sam  Weinstein.  I  first  met  him  either 
on  the  same  day  that  I  had  met  Mr.  Brown,  some- 
time thereafter,  or  the  following  day;  I  do  not  now 
recall  when.  I  met  him  at  a  service  station,  to  th(^ 
best  of  my  lecol lection,  on  Riverside  Drive.  Mr. 
John  P()st(M'  was  with  me.  There  were  two  or  thiee 
individuals  in  the  service  station,  pumping  gas,  and 
standing  around.  1  do  not  know  who  th(\v  were. 
Mr.  Foster  had  a  conversation  with  Mr.  Weinstein 
of  a  very  casual  nature.  The  only  thing  T  can  re- 
call, Mr.  Poster  asked  Mr.  Weinstein  either  if  ]]r 
knew  a  certain  party,  and  1  do  not  now  recall  the 
name  of,  if  he  knew  where  he  was.  That  is  abont 
all  I  can  remenibei-.     It  was  very  bri(»r.  [18S] 
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Cross-Examination 
Bv  Mr.  Goodman: 

I  am  an  attorney-at-law.  I  liave  related  all  the 
conversation  that  took  place  on  the  occasion  of 
September  14th  that  1  overheard  between  Mr. 
Foster  and  Mr.  Rose  to  the  best  of  my  recollection. 

As  to  whether  I  recall  Mr.  Foster  addressins:  Mr. 
Rose  in  these  words:  **Well,  I  am  going  to  stick 
with  the  OPx\,  because  I  have  already  got  two  de- 
ferments. I  don't  want  to  get  into  the  military 
service  as  long  as  I  can  help  it.''  No  such  state- 
ment was  made. 


NORMAN  IRWIN, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Norcop : 

I  am  an  auditor  employed  by  the  Eagle  Oil  (Com- 
pany. I  have  been  with  the  Eagle  Oil  Com])any 
since  September,  1940.  I  know  of  my  own  knowl- 
edge any  of  the  subsidiary  concerns  controlled  by 
the  Eagle  Oil  Company.  There  is  one:  that  is  the 
Golden  Lubricants,  Incorporated.  The  Golden 
Lubricants,  Incorporated  has  had  a  station  at  Saii 
Fernando  and  Winchester  Streets  in  Glendale.  I 
don't  recall  when  it  was  opened.  T  have  looked 
over  the  records  in   the  com]^any,   and   the  station 


vs.  United  States  of  America  261 

(Testimony  of  Xorman  Irwin.) 

was  closed  on  April  6,  1942.  [189]  Golden  Lubri- 
cants had  a  California  sales  tax  license  number. 
Golden  Lubricants  had  about  45  stations  all  to- 
gethei'.  They  used  the  same  master  sales  tax  num- 
ber, but  each  station  had  a  sub  permit,  which  was 
different  in  each  case.  The  station  at  San  Fernando 
and  Winchester  Road  in  Glendale  had  a  specific 
number.  I  know  definitely  the  station  did  not  carri- 
on business  at  that  location  after  April  6,  1942.  No 
one  by  the  name  of  Joe  ilunn  was  ever  employed 
by  my  company. 

Cross  Examination 
By  Mr.  Goodman: 

Our  various  service  stations  that  we  operated 
under  the  subsidiary  of  Golden  Lubricants,  Inc., 
each  had  a  number.  No.  28  was  given  to  the  station 
on  San  Fernando.  We  had  a  station  at  2800  San 
Fernando  Road,  and  we  still  have  it.  The  station 
at  San  Fernando  Road  and  Winchester  is  station 
No.  28.  That  is  the  one  that  is  closed.  Golden 
Lubricants,  Inc.  had  in  the  past  year  in  the  neigh- 
borhood of  350  employees.  I  have  been  with  th(^ 
company  since  September,  1940.  Prom  the  time 
which  I  was  first  em})h)yed  there  had  been  about 
350  employees  hired  and  fired  from  that  time  on 
u[)  to  Se])tember  the  5th,  1942.  I  have  a  ])ernianeiit 
record  in  which  the  names  of  all  employees  are 
listed.  I  have  not  brought  that  rcM-ord  with  nie.  It 
has  not  come  to  my  knowledge  in  the  past  year  ov 
so   that   sales   of    new    tires   and    tubes    were    beinu' 
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made  to  some  representative,  who  represented  him- 
self as  a  representative  [1^0]  of  the  Golden  Lubri- 
cants, Inc.  This  is  the  first  time  I  ever  heard  of 
this  beyond  tlie  fact  tliat  I  liad  a  letter  from  Mr. 
Norcop,  from  the  OPA.  There  were  not  any  oth(M- 
instances  in  the  last  year  in  which  someone,  repre- 
senting* himself  as  a  representative  of  the  Golden 
Lubricants,  Inc.,  had  bouo:ht  tires  as  a  retailer  and 
given  our  number.  My  com})any  did  sell  new  tires 
and  tubes  up  to  the  time  of  the  fi-eeze;  and  there- 
after, subject  to  the  rules  and  regulations  and 
directives  of  the  Office  of  Price  Administration.  We 
kept  a  stock  of  new  tires  on  hand  at  some  of  our 
stations.  I  don't  believe  we  made  any  sales  at  all 
during  the  year  1942  from  dealer  to  dealer.  The 
records  probably  would  show  that  Golden  Lubri- 
cants is  a  corporation.  I  have  had  occasion  to  look 
at  the  Los  Angeles  Extended  Area  Telephone  Direc- 
tory for  June  of  1942.  I  was  at  one  time  familiar 
with  the  listing  of  the  various  stations  operated 
by  the  Golden  Lubricants,  Inc. 

I  would  not  say  that  the  stations  that  are  d(^sig- 
nated  in  the  book  as  of  June  of  1942  were  those  in 
operation  at  that  time.  Thev  would  not  indicate, 
because  we  opened  and  closed  stations  periodically, 
and  oftentimes  the  listing  remains  in  the  book  after 
the  station  has  been  closed. 

I  was  not  at  the  place  at  San  P'ernando  juid 
Winchester  on  the  date  that  the  station  closed.  As 
to  what  information  I  base  my  statement  on  that 
it  closed  exactly  on  that   date — Well,   I   have   my 
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files  here,  my  inter-office  com-  [191]  immications 
from  one  department  head  to  another,  advisini^'  that 
such  took  i)lace.  I  have  the  closing  service  station 
re})ort  marked  "Finar^  by  our  auditor  who  was 
doing  the  field  work  at  that  time.  My  opinion  is 
Based  upon  inter  office  communications  and  not  upon 
a  physical  examination  of  the  premises,  of  the  phy- 
sical closing  of  the  station. 

The  manager  was  in  charge  of  that  station  on  and 
before  April  6,  1942.  I  believe  his  name  was  Lou 
Zweighoft.  I  do  not  know^  where  he  is  now.  I  can 
not  describe  the  man's  build  and  description.  I 
never  saw  him.  I  do  not  have  a  picture  in  my  files 
anywhere  or  any  record  with  my  company.  I  do 
not  have  his  fingerprints,  nor  his  birth  certificate. 
In  addition  to  Mr.  Louis  Zweighoft,  I  am  sure  there 
were  other  persons  employed  there,  but  I  can't  say 
who.  'i'he  direct  hiring  was  done  by  the  station 
manager  and  approved  by  our  field  man,  field  sales- 
man. The  man  who  met  the  employee  first  and 
who  hired  hiin  was  not  in  all  cases  the  station  man- 
ager. I  do  not  know  whether  or  not  it  was  in  refer- 
ence to  the  particular  station  that  we  are  discussing 
here  this  morning.  I  couldn't  say  as  to  whether 
Mr.  Zweighoft  hired  a  man  there  and  then  sent  in 
the  information  to  our  office.  I  would  not  know 
whether  or  not  the  man  he  hired  was  giving  the  cor- 
i-ect  name  or  not,  other  than  from  what  was  giv(Mi 
me  by  the  station  manager.  The  master  number  of* 
(lolden  Lubricants,  Inc.,  that  is,  their  seller's  resale 
number  was  AGX  6285-8.  [192] 
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(A  Document  is  marked  28  for  identifica- 
tion.) 

Mr.  Norcop:  Let  the  record  show  Mr.  Goodman 
has  handed  the  original  of  the  document  that  1  was 
asking  to  have  marked  for  identification,  and  also, 
a  state  resales  certificate  which  has  the  same  num- 
ber, and  w^e  will  ask  that  they  all  three  be  put  to- 
gether as  one  exhibit. 

(The  documents  referred  to  were  received  in 
evidence  and  marked  Government's  Exhibit  No. 
28.) 


HERMAN  STEINBERG, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sw^om,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Norcop : 

I  operate  a  service  station  and  tire  place  at  901 
East  9th  Street.  It  is  at  the  corner  of  9th  and  Wall. 
I  have  been  engaged  in  business  there  about  two 
years.  During  that  time  I  have  carried  some  stock 
of  new  tires.  I  know  a  Mr.  Sam  Weinstein.  I 
know  Mr.  Phil  Taplin  here.  Both  of  these  men 
came  to  see  me  at  my  station  in  the  past  year.  I 
don't  remember  exactly  the  month  but  it  was  just 
a  couple  of  months  after  the  freezing  order  came 
into  effect.  No  one  else  w^as  with  them.  Just  these 
two  gentlemen.     I  had  a  conversation  with   them. 
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They  saw  the  big  stock  of  tires  that  I  had,  new  ones, 
and  they  asked  me  whether  I  wanted  to  sell  them, 
and  I  told  tliem  that  1  didn't  care  to  [193]  sell  them 
because  I  would  rather  sell  them  retail,  without  the 
freezing  some  day,  that  I  figure  that  the  Govern- 
ment will  release  them  and  then  I  will  be  able  to  sell 
them  retail  at  better  prices.  That  is  about  all  the 
conversation.  They  did  not  come  back  on  any  other 
occasion.  I  did  not  sell  them  any  tires.  I  was  not 
liquidating  my  business  at  that  time. 


RAY  H.  PADDOCK, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Norcop : 

My  business  at  the  present  time  is  field  secretary 
for  the  Independent  Retreaders  Association  in  T^os 
Angeles.  Prior  to  three  weeks  ago,  I  was  a  tire 
jobber.  I  was  in  that  business  here  for  13  years. 
Among  the  persons  seated  at  the  table — the  only 
man  that  I  remember  meeting  is  Mr.  Rose, — yes; 
Mr.  Brown,  too.  I  called  on  Mr.  Rose  about  a  year 
ago  at  a  Shell  station.  T  would  say  it  is  on  Tenth 
and  something,  Flower  or  Figueroa  or  Broadway, 
one  of  those  streets,  here  in  Los  Angeles.  I  did  not 
have  a  conversation  with  him  there.     I  left  my  card 
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and  he  called  on  nie  at  my  ofiSee  a  week  or  ten  (lax-s 

later.     My    office    was    at    316   Connnercial    Street, 

\j.  A.  Warehouse.     No  one  came  with  Mr.  Rose  the 

first  time.     No  one  was  j)resent   l)esides  Mr.  Rose 

[194]  and  I  that  I  recall.     I  had  a  list  of  tires  that 

was  available  in  the  California  Warehouse  tliat  was 

just  down  the  street.     I  told  him  that.     I  showed 

him  the  list  and  he  looked  to  see.     He  wanted  to 

know   what   condition   they   were   in   and   we   went 

down  to  the  warehouse  and  thoroughly  examined 

them.     I  would  say  there  were  a|)i)roximately  60  or 

70  tires  thei'e.     They  were  all   new,   in   wra])pers. 

They  were  the  property  of  Guy  I>ryan.     I  then  took 

him  over  and  told  him  that  they  were  the  pro|>erty 

of  (luy  l^ryan  and  left  them  there,  left  Mr.  Rose 

with  Mr.   Bryan.     1  left  where  the  tii-es  were  and 

went  just  down  the  street  to  (Uiy    Bryan's  there. 

Mr.  Rose  went  with  me.     I  saw  Mr.  Bryan  there. 

No  one  else  was  there  besides  Mr.  Rose  and   Mr. 

Bryan  and  I.     I  left  and  came  on  hack.     1   left  he 

and  Mr.  Bryan  to  go  ahead  and  mak<'  any  deal  they 

wanted  to.     T  introduced  Mr.  Rose  to  Mr.   Biyan. 

There  was  no  conversation  othei*  than  what  i  have 

told  you  about  that  at  that  time,  because^  I  left.     1 

don't  know.     My  memory  isn't  cleai*  on   just    how 

Mr.   Brown  got  into  the  i)icture,  unless   Mr.    Rose 

told  me  that  Mr.  Brown  was  going  with  him  over 

to  see  Mr.  I>ryan.      I  am  not  clear  on  that  one. 

I  don't  think  I  have  seen  Mr.  Brown  before.  I 
think  I  remember  Mi*.  Brown  t'l'oni  years  hack  in 
his  service  station  out  on  Sunset    Boulevard.     Mr. 
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Brown  is  the  fellow  with  the  bald  head.     The  one 
that  stood  up  awhile  ago.     That  is  Mr.  Brown  that 
I  refer  to.     He  is  the  one  I  had  known  on  Sunset 
[195]  Boulevard  some  years  ago. 

Cross  Examination 
By  Mr.  Goodman : 

I  was  never  employed  by  Mr.  Guy  Bryan.  I 
never  acted  as  a  jobber  for  him.  I  was  never  try- 
ing to  sell  these  tires  for  him.  Mr.  Bryan  at  one 
time  was  a  carload  buyer  of  tires  from  me.  He  was 
one  of  my  very  big  customers. 

The  occasion  of  my  going  to  see  Mr.  Rose  was 
Mr.  Bryan  asked  me.  Mr.  Bryan  had  released 
from  the  government  a  stock  of  60  or  70  tires  that 
were  in  a  warehouse  on  Commercial  Street,  and  he 
asked  me  if  I  knew  where  he  could  dispose  of  those 
tires  and  offered  me  five  per  cent  if  I  could  sell 
them  for  him.  I  took  the  list  from  him.  I  called 
on  Mr.  Rose  for  the  purpose  of  selling  him  some 
new  tires  and  tubes  for  and  on  behalf  of  Mr.  Bryan 
on  a  commission  basis.  I  never  made  any  sale. 
Mr.  Rose  did  not  buy  the  tires.  I  knew  that  Mr. 
Rose  was  a  retailer,  licensed  to  purchase  those  tires. 
Nothing  wrong  about  the  attempted  transaction  that 
I  knew  of.  I  don't  think  a  sale  was  ever  made  with 
Mr.  Bryan. 

Cross  Examination 
By  Mr.  Sullivan : 

Mr.  Brown  did  not  have  anything  at  all  to  do 
with  this  transaction  with  me  personally,  only  Mr. 
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Rose  intimated  that  Mr.  Thrown  would  hav(^  to  ap- 
prove it.  Mr.  Rose  took  Mr.  Ih-own  with  liiin  to 
consummate  tlie  deaL  1  did  not  have  any  conver- 
[196]  sation  witli  Mr.  Brown.  I  did  not  overhear 
any  conversation  between  Mr.  I^rown  and  Mr.  Rose. 
As  to  whetlier  I  saw  Mr.  Uiown  at  Mr.  Ihyan's 
place  when  I  went  there — I  am  not  sure  oF  tliat  one. 
rt  mii;ht  have  been  Rose  told  me  tliat  lie  was  talk- 
ing to  Mr.  Hrown.  I  wouldn't  say  that,  that  1  did; 
no. 


NATHAN  LEVY, 

called  as  a  witness  by  and  on  behalf"  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
lyy  Ml*.  Norcop: 

My  business  is  Service  Station  Opc^rator  in  Los 
Angeles.  1  have  been  enga,G:ed  in  that  business  10 
years.  At  the  pr(\sent  time  1  have  three  stations. 
Tn  connection  with  my  service  station  business  1 
handle  new  tires.  I  know  Mr.  Mtadiano,  Mr.  Lieb, 
and  I  know  Mr.  Weinstein  sjiuhtly.  !  was  in  the* 
business  that  1  have  just  I'elated  in  the  Hi'st  half  of 
1942.  In  that  connection  I  saw  Mi*.  N'itauliano  in 
Marcl),  1942,  at  my  service  station  at  8th  and  Wall 
Streets.  Px^sides  Mr.  \'ita,uliano  atul  1,  \hvvc  was 
a  man  tlin-c.  I  doiTt  know  who  it  was.  1  think  he 
was    pai'tici patina    in    an\'    conviM'sation    that    mav 
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have  occurred.  He  was  with  Mr.  Vitagliano.  He 
did  not  come  with  Mr.  Vitagliano.  He  was  driving 
another  car.  He  wasn  't  anybody  in  my  employ.  I 
had  a  conversation  there  at  that  time  with  Mr.  Vita- 
gliano. 

I  was  a  dealer  in  tires  at  the  time.  I  was  au- 
thorized [197]  to  sell  tires;  I  was  a  dealer  in  new 
and  used  tires.  I  did  not  have  any  further  conver- 
sation with  Mr.  Vitagliano  on  any  other  subject  at 
that  time  that  I  remember  definitely.  On  another 
occasion  he  discussed  tires  with  me.  It  might  have 
been  one  or  tw^o  months  later.  No  one  else  was 
present  then  besides  Mr.  Vitagliano  and  I.  It  must 
have  been  at  the  bank,  at  the  California  Bank,  at 
9th  and  San  Pedro.  He  told  me  he  had  some  tires 
and  if  I  was  interested.  I  told  him,  ''No;  I  was 
more  or  less  through."  And  he  asked  me  if  I  knew 
anybody  else  who  was  interested  in  tires  and  I  told 
him  I  did  not. 

As  to  whether  he  mentioned  the  quantity  that  he 
was  talking  about — Well,  approximately,  it  might 
have  been  up  about  $15,000.00  worth  of  tires. 

Cross  Examination 
By  Mr.  Goodman : 

I  was  still  in  business  at  the  time  that  Mr.  Louis 
Vitagliano  offered  to  sell  me  some  tires  on  the  last 
occasion.     I  still  had  my  retail  sales  permit. 

Cross  Examination 
By  Mr.  Angelillo: 

T  had  known  Mr.  Vitagliano  for  some  time  prior 
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to  this  transaction  that  I  talked  about.  I  had  seen 
liiin  I'requontly  at  the  California  Bank  (luite  often. 
My  plaee  of  business  is  in  close  proximity  to  where 
two  of  his  places  of  business  were  formerly  located. 
I  believe  1  knew  or  had  [1^)8]  been  told  by  him  tliat 
he  had  three  places  of  business.  1  was  further 
told  by  him  that  he  was  liquidating  two  of  them. 


NORMAN  IRWIN, 
recalled. 

Further  Direct   Examination 
By  Mr.  Norcop: 

I  have  brought  a  list  of  the  45  service  stations  of 
the  Golden  Lubricants,  together  with  the  Califoniia 
sales  tax  permit  numbers.  This  is  it.  This  has  on 
it  a  number  that  I  saw  here  this  morning  on  one  of 
the  invoices  that  was  exhibited  to  me.  The  num})er 
I  see  here  that  I  saw  fiere  tliis  morning  is  AdX- 
r)28r)-8.  T  find  that  number  on  th<^  oiiginal  invoice 
thei'c,  the  white  one  of  Exhibit  28.  My  sheet  shows 
that  that  station  was  located  at  San  Fernando  and 
Winchester.  My  information  that  I  brought  as  to 
tfic  closing  date  of  the  station  is  merely  verification 
that  it  was  closed  on  April  tho  <)tli,  VM'l. 

Cross  Fxamination 
\yy  Mr.  (loodman : 

As  to  whether  (lolden  Liil)ricants,  hu-oi  poiatcd 
purchased  new  tires  and  tubes  at  some  central  office, 
or  whether  they  were  purchased   by  the  managers 
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of  the  individual  stations— The  original  inventories 
were  purchased  by  Golden  Lubricants  from  our  tire 
store  on  3300  Sunset  Boulevard. 

As  to  whether  when  we  made  purchases  of  new 
tires  and  tubes  through  that  central  location  we 
used  or  gave  any  other  sales  tax  number  other  than 
^^AGX-6285-8' — That  would  [199]  depend  on  which 
station  was  buying  the  tires.  We  bought  the  tires 
there  for  all  the  stations,  for  each  station.  We 
would  not  on  all  our  separate  invoices  indicate  sep- 
arate sales  tax  number  for  each  station.  We  would 
indicate  the  master  number  only.  Tlien  we  w^ould 
distribute  the  tires  to  the  stations  as  they  needed 
them  in  the  original  set-up,  for  the  original  stock. 
The  master  number  of  Golden  Lubricants,  Inc.,  is 
not  ''AGX-6285-8".  It  is  ^*X-6285'\  No  ^^8"  and 
no  *'AG'\  I  have  the  list  that  I  brought  with  me. 
That  is  exactly  the  way  I  took  the  information  off 
the  permit.  This  list  I  have  here  does  have  the 
number  AGX-6285-1.  The  only  difference  between 
that  number  and  the  one  he  gave  me  is  the  last  num- 
ber. It  is  not  necessarily  a  fact  that  the  last  num- 
ber following  each  one  of  these  numbers  represents 
the  number  of  the  station.  That  was  put  on  by  the 
State.  We  did  have  the  number  AGX-6285-8.  Dur- 
ing the  time  this  station  was  in  operation,  No.  28, 
the  number  that  I  have  here  on  my  list  is  the  same 
as  I  have  on  this  item  AGX-628r)-8;  which  corre- 
sponds to  the  number  on  Government's  Exhibit  No. 
28,  AGX-6285-8.  I  did  not  bring  a  list  of  the  vari- 
ous employees.     1  have  not  investigated  anv  of  the 


272  Bnijamin  Rose  and  Louis  Vitagliano 

('restiniony  of  Noriiuui  Irwin.) 
other  matters  that  I  testified  about  this  niorniim-  on 
the  witness  stand,  between  that  time  and  this  after- 
noon. 


WILLIAM   A.    DAVLS, 

called  as  a  witness  by  and  on  behalf  of  the  (Tovem- 
ment,  liavinii:  been  lirst  duly  sworn,  was  examined 
and  t(vstified  [200]  as  follows: 

Direct  Examination 
l^y  Mr.  Norcop: 

Mr.  Norcop:  If  there  isn't  any  objection,  I 
would  like  to  have  the  list  the  witness  referred  to 
marked  for  identitication. 

(The  document  referred  to  was  marked  Gov- 
ernment's Exhibit  No.  29  for  identification.) 

^y  Mr.  Nor(*op: 

My  occuy)ation  is  Service  Station  Operator.  I 
have  been  en^a^ed  in  tliat  work  about  10  y<^ars.  In 
May,  1942,  I  was  enii^a^ed  in  that  woi'k.  I  was  thcMi 
working  at  500  South  Atlantic  1  w;is  (Mn])l(>ye(l  by 
LTrich.  I  o|)erated  the  station.  I  have  se(»n  this 
document  dated  5-7-42  befo]-(\  It  is  in  my  hand- 
writiuiT.  I  made  a  sale  of  tlu^  m(^rchandis(^  that  is 
listed  on  this  piece  of  pajxM*. 

(The  document  I'ei'errtMl  to  was  niaiked  (Jov- 
ernment's  Kxhibit  No.  30  for  identification.) 

On  the  occasion  of  this  sale,  which  is  rc^pi'cscnted 
by  this  r'xhibit  No.  :>()  foi*  identification,  two  nuMi 


vs.  United  States  of  America  273 

(Testimony  of  William  J.  Davis.) 
came  in  and  wanted  to  buy  some  tires.  As  to 
Avhether  I  see  either  of  those  two  men  here  in  court 
— They  look  similar  to  the  men  that  came  in.  I  am 
not  positive  its  exactly  the  same.  One  man,  on  the 
corner  there,  and  another  man  over  there,  but  I  am 
not  so  sure  about  the  other  man  at  the  far  corner 
there,  with  gray  hair.  (Pointing  to  Mr.  Weinstein 
and  [201]  Vitagliano.)  They  came  there  in  a  ve- 
hicle— I  have  the  license  number  marked  down. 
There  must  have  been  tw^o  vehicles.  I  have  two 
license  numbers  there,  so  I  think  it  was  two  vehicles. 
I  delivered  the  tires  at  the  same  time  the  men  came 
there.  They  took  them.  They  were  paid  for.  The 
amount  of  money  that  is  shown  on  the  invoice  was 
what  I  received.  There  was  no  conversation — just 
mostly  about  the  price;  how  much  I  w^anted  for 
them.  That's  about  all.  I  wanted  to  make  sure  it 
w^as  a  dealer.  I  did  not  have  this  document  in  my 
possession  all  tlie  time  there — just  part  of  the  time, 
up  until  the  time  that  the  OPA — one  of  the  men 
came  out  and  gave  me  a  receipt  for  it.  T  had  lost 
it  for  a  little  while.  In  checking  the  tires  to  see  if 
they  got  the  right  amount  I  missed  the  slip,  and  one 
of  the  men  had  this  in  his  pocket.  I  said,  ''I  would 
be  in  a  bad  fix  without  any  slip  at  all  to  show  the 
sale."  These  figures  at  the  top  of  this  document 
are  tlie  license  numbers  that  I  have  mentioned  in 
my  statement.  That's  what  I  marked  down.  These 
otlier  figures  to  the  left,  and  a  little  below  the  ones 
I  just  looked  at  are  my  figures.     I   marked  them 
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down  as  they  were  driving  out.  That's  tlie  to])  fig- 
ures. As  to  the  ones  to  the  left,  a  little  helow,  I 
couldirt  say  when  I  mark^^d  them  down.  I  don't 
know  whether  1  got  them  before  or  afterward.  It 
must  have  been  afterward. 

As  to  how^  in  making  uj)  this  invoice  1  ha])})ened 
to  note  the  name  on  the  line  where  it  says  *' credit 
line'' — That  [202]  was  the  name  given  to  me  as  the 
dealer.  1  have  no  idea  which  of  the  men  I  have 
looked  at  hore  gave  me  that  name.  I  wouldn't 
know  wiiich  one  of  the  two. 

As  to  whether  there  is  any  writing  on  the  face  of 
that  document  that  isn't  mine — This  bottom  signa- 
tui'e,  next  to  the  bottom,  is  one  of  the  men  that 
bought  these  tires,  and  signed  this  ticket.  There  is 
a  retail  sales  tax  number  on  the  ticket — No. 
A  24695.  That  w^as  placed  on  there  at  the  time  the 
transaction  was  being  consummated. 

Cross  Examination 
By  Mr.  (Joodman: 

I  had  been  engaged  in  business  as  a  retail  opera- 
tor of  a  gasoline  station  for  some  time.  1  held  a 
board  of  e<iualization  seller's  jxMniit  at  the  time 
of  this  alleged  transaction.  1  did  not  call  the  office 
of  Price  Administration  before  I  made  the  sale,  to 
asc^'rtain  how  to  make  the  sale.  1  did  not  receive 
any  instructions  from  the  Office  of  Pi'icc  Adminis- 
tration,  or  any    representative   thereof,   telling   me 
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how  to  make  a  sale  of  that  kind.  I  had  the  im})res- 
sion  that  such  a  sale  was  legal  between  dealers. 
When  I  sold  these  tires  to  these  gentlemen  whom  I 
can't  identify  positively,  I  was  positively  of  the 
opinion  that  I  was  making  a  lawful  sale  under  the 
rules,  regulations  and  directives  of  the  Office  of 
Price  Administration.  1  made  a  record  of  the  sale. 
I  took  the  license  numbers  down  in  this  case  because 
I  knew  there  were  some  restrictions  on  sales,  so  I 
[203]  wanted  to  make  sure  it  was  a  dealer.  They 
represented  themselves  as  dealers.  They  told  me 
where  this  station  was  located.  The  address  is  on 
the  slip.  I  didn't  check  to  see  if  there  was  such  a 
station  there  at  the  time.  I  don't  know  whether 
there  was  a  station  at  that  address  or  not.  I  tried 
to  check  one  of  the  addresses  that  had  the  sale  there. 
I  don't  know  whether  this  was  a  dealer  or  not. 
When  I  made  the  sale  I  took  the  pains  to  insert  on 
the  invoice  that  these  tires  and  tubes  were  being 
purchased  for  the  purpose  of  resale,  and  I  so  indi- 
cated that  on  the  invoice.  That  is  where  I  got  the 
number. 

I  never  had  any  business  with  Mr.  Benjamin 
Rose,  nor  Mr.  Joseph  Lieb,  nor  Mr.  Mac  R.  Brown, 
nor  Mr.  Phil  Taplin.  In  reference  to  the  other  two 
gentlemen ;  they  are  similar  to  the  guys,  maybe  the 
same,  I  am  not  positive. 
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LEO  ISENHOWER, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  tirst  (hily  sworn,  was  examined 
and  testified  as  follow^s: 

Direct  Examination 
By  Mr.  Norcop : 

I  am  an  employee  of  the  California  Overall  Clean- 
ing Company.  I  am  a  laundry  man.  I  run  a  laun- 
dry route.  I  have  been  engaged  in  tliat  occupation 
since  about  March,  1942.  In  my  work  I  use  a  Chev- 
rolet sedan  delivery.  It's  a  laundry  truck.  As  to 
the  persons  sitting  to  your  left  in  the  coui't  [204] 
room — 1  know  only  Mr.  Rose,  he  is  the  gentleman 
on  my  far  right.  I  knew^  him  for  a  short  while, 
but  it  has  been  quite  a  while  ago.  1  saw  him  sev- 
eral times.  I  am  not  personally  acquainted  with 
him.  I  saw  him  sometime  in  1942.  I  first  saw  Mr. 
Rose  at  one  of  my  laundry  stops.  It  is  a  service 
station  immediately  north  of  the  .].  L.  Schlosser 
Company,  on  Western  Avenue.  I  don't  know  tlu^ 
name  of  the  service  station.  It  could  be  \'ict()ry 
Service,  but  it  is  definitely  on  W^^sterii  Av(miii(\  and 
immediately  noith  of  the  J.  L.  Schlosser  Chevrolet 
agency.  The  name  of  the  customer  th(M'c  was  Vin\- 
ton,  and  anothcM*  man  named  \Villi(\  \Villi(^  was 
a  negi'o.  T  go  in  that  station  nt  tliat  time  twice  a 
wcM'k  regulai'l\'  and  pick  up  laundrw  I  mot  M]'. 
Rose  there.  1  did  not  have  a  convci-sation  with 
him  tJH^  first  time  \  met  him.  I^iohably  the  second 
tiiiH^  Tliei'e  was  no  one  there  in  the  liearinu  of 
this  conversation   l)esides  Mr.   Ros(^   and    I.     TluM'e 
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was  an  office  in  there  where  the  men  came  to  change 
clothes,  and  quite  often  they  did  change  clothes.  It 
is  a  small  office,  and  the  customer  came  to  pay  his 
bill,  and  Mr.  Rose,  I  believe,  was  standing  in  that 
office  there  one  time,  and  the  subject  of  inner  tubes 
was  mentioned,  and  I  needed  inner  tubes  for  my 
trucks.  I  did  not  know  where  I  could  get  them.  I 
talked  to  him  about  it.  I  don't  know^  just  who  said 
what  first,  or  how,  but  we  did  talk  about  it.  I 
mean  Mr.  Rose.  The  sum  and  substance  of  the  con- 
versation was  that  he  had  some  inner  tubes  for  sale. 
I  needed  them.  He  said  he  could  sell  them  to  me, 
and  I  said  I  would  like  to  get  them,  [205]  so  I  made 
an  agreement  to  buy  them  from  him.  There  was  a 
statement  as  to  price  of  around  $4.00  apiece.  I  did 
not  take  delivery  of  them  there.  I  run  a  laundry 
route.  I  am  at  certain  places  at  certain  times  of 
the  day ;  on  di^erent  days  of  the  week  I  am  in  dif- 
ferent territory,  and  I  met  him  on  a  different  day, 
a  day  or  two  later,  it  was  convenient  to  him  and 
convenient  to  me,  and  I  got  them  at  another  place. 
It  was  near  9th  and  LaBrea,  on  a  vacant  lot,  next 
to  a  large  building.  I  don't  think  it  is  used  as  a 
])arking  lot.  It's  in  a  fairly  busy  part  of  town. 
Besides  Mr.  Rose  and  I  there  were  passers-by, 
pedestrians;  not  directly  concerned;  no  one  that  I 
knew.  I  think  he  arrived  first.  There  was  no  one 
else  there  besides  he  and  I.  He  })r()ught  alonu"  the 
inner  tubes  I  had  agreed  to  buy  from  him,  nnd  1 
bought  them  from  him.  It  seems  to  me  there  was 
five  or  six ;  I  think  there  were  six  boxes  of  them.     I 
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tliink  tliere  were  six  in  a  box.     That  would  be  36 
inner  tubes.     I   paid   liini.     I   can't   recall   exactly 
what  the  price  that  I  ])ai(l  him  was,  Imt  it  was  close 
to  wliat  we  had  originally  agreed  on.     I   actually 
wanted  to  get  less  than  36  inner  tubes,  and  when  he 
got  them  there,  why,  he  didn't  want  to  kee])  all  of 
them,  and  I  thought  that,  rather  than  not  have  any, 
I  had  better  just  take  them  along.     I  can't  remem- 
ber anything  said  word  for  word.     The  sul)stance, 
that  lie  just  had  the  merchandise  and  I  wanted  it, 
and  1  didn't  want  as  much  as  he  had  there;  but,  on 
the  other  hand,  rather  than  not  to  get  any,  I  did 
need  the  inner  tubes.  [206]     I  generally  have  some 
checks  in  my  pocket  and  I  generally  have  cash  in 
my  i)ocket,  and  I  paid  him — it  seems  to  me  like  1 
gave  him  mostly  cash.     I  think  there  might  have 
been  one  or  two  checks.     They  were  not  personal 
checks.     I    mean   by    *^ personal    checks"    my    own 
checks.     I  was  not  a  retail  tire  dealer  at  that  time. 
I  am  a  laundry  man.  I  did  not  have  any  certificates 
from  any  rationing  board  to  obtain  these  tubes.     I 
didn't  have  any  certificates  to  obtain  them  with  and 
I  didn't  feel  that  I  needed  them. 

Cross  Examination 
By  Mr.  Goodman : 

I  don't  think  I  was  introduced  to  Mr.  Rose  at  the 
gasoline  station.  I  didn't  know  Mr.  Rose  prior  to 
that  time  so  that  I  would  know  him  by  name  and  he 
knew  me  by  name.  I  first  met  Mr.  Rose  at  the  sta- 
tion where  I  first  met  him  there.  T  had  not  actually 
formally  met  him.     I  just  saw  him.     I  was  actually 


vs.  United  States  of  America  279 

(Testimony  of  Leo  Isenhower.) 

formally  iutroduced  to  him  after  I  got  talking  to 
liim  about  the  inner  tubes,  I  guess.  I  wasn't  for- 
mally introduced.  I  just  got  acquainted.  I  have 
not  related  all  the  conversation  on  direct  examina- 
tion that  took  place  between  Mr.  Rose  and  I  before 
Mr.  Rose  agreed  to  sell  me  the  inner  tubes. 

As  to  whether  I  recall  telling  him  that  I  wanted 
to  buy  the  tubes  for  the  purpose  of  resale  and  that 
I  had  a  retail  sales  permit — I  don't  think  it  was 
mentioned.  I  don't  recall  saying  anything  in  that 
reference  either  yes  or  no.  [207] 

As  to  whether  he  asked  me  if  I  had  a  retail 
sales  permit — I  can't  say  that  he  did  or  can't  say 
that  he  didn't.  I  don't  think  he  did.  I  will  tell 
you  this:  I  didn't  tell  him  that  I  had  one.  It  is 
my  impression  that,  to  kind  of  clear  the  question 
there  up,  that  the  trucks  themselves — that  I  hav(^ 
a  truck  and  my  brother  also  runs  a  truck,  and 
I  was  getting  the  tubes  for  both  trucks;  and  it 
was  my  impression  that  inner  tubes,  new  inner 
tubes,  wer-e  frozen  and  the  only  place  that  a  private 
party  could  buy  them  would  be  to  find  somebody 
that  had  them  that  he  could  get  them  from.  I 
learned  different  since  then,  but  that  was  my  im- 
pression at  the  time.  1  felt  that  I  was  perfectly 
O.  K.  to  go  ahead  and  buy  the  tubes  from  him, 
so  I  never  talked  about  it.  I  didn't  think  I  was 
violating  any  law. 

As  to  whether  I  tried  to  give  Mr.  Rose  \\w  im- 
pression that  I  was  a  dealer — T  don't  think   I  tiicd 
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to  imply  any  impression,  other  than  that  I  wanted 
some  inner  tubes.  I  don't  think  1  told  him  that 
1  would  subsequently  give  him  the  number  of  my 
retail  sales  tax  pemiit.  J  told  him  I  had  several 
trucks.  I  probably  said  that,  all  right,  because  I 
did.  I  only  have  two  now\  I  wasn't  in  the  truck- 
ing business,  though. 

As  to  whether  I  told  Mr.  Rose  also  that  1  had 
a  lot  of  business  with  gasoline  service  stations  and 
that  1  was  buying  tubes  for  that  purpose — I  don't 
recall  anything  along  that  line  of  conversation. 

[208] 

In  reference  to  this  transaction — I  was  not  really 
contacted  by  anybody.  As  I  say,  I  am  into 
this  place  regularly.  It  is  a  small  room.  I  know 
that  there  was  at  least  one  or  two  times,  prior  to 
making  the  agreement  to  buy  the  inner  tubes,  that 
Mr.  Rose  was  there,  and  I  can't  recall  the  exact 
conversation;  but  I  did  get  th(^  information  that 
lie  had  some  inner  tubes  for  sale.  I  can't  say 
how  or  from  w^hom.  As  to  why  I  bought  3()  innei* 
tubes  when  I  had  only  two  trucks — the  two  tiucks 
using  imier  tubes,  in  my  experience,  that  the  inner 
tube  is  only  good  for  about  six  months  and  it  will 
take  ten  tubes  to  give  an  extra  set  for  each  on(\ 
and  at  that  time  I  had  no  idea  of  how  long  the 
war  would  last.  I  was  for  laying  in  stock.  1 
didn't  want  to  get  ]Mit  oul  of  business.  I  was 
going  to  see  that  I  had  a  good  sup])ly  on  hand 
for  myself.  I  don't  know  that  anybody  contacted 
me  first  to  check  on  this  transaction.     T  was  sub- 
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poenaed  in  Court  as  a  witness.  Mr.  Poster  and 
Mr.  Norcop  talked  to  me  before  I  came  here  in 
reference  to  that  subpoena.  Mr.  Foster  contacted 
me  l)efore  this  trial.  That  was  a  week  ago  Mon- 
day. I  had  seen  Mr.  Poster  several  times,  but 
not  definitely  regarding  this  trial.  I  don't  know 
when  the  first  time  I  contacted  Mr.  Poster  was. 
I  have  Ivuown  him  a  month  less  the  time  than  I  have 
known  Rose.  I  have  known  him  for  about  six 
months.  I  don't  know  him  in  a  personal  way 
either.  I  know  who  he  is.  I  met  Mr.  Poster  ap- 
proximately a  month  after  this  transaction  with 
Mr.  Rose  took  place.  I  met  him  in  Santa  Monica. 
I  did  not  have  a  definite  appointment  with  [209] 
him.  I  just  happened  to  run  into  him.  It  was  at 
the  police  department  in  Santa  Monica.  T  was 
under  suspicion  of  having  stolen  property.  T  was 
being  held.  Someone  had  told  them  T  had  some 
batteries  and  rubber  and  so  on  in  my  garage,  ar.d 
they  thought  I  had  stolen  them,  but  I  had  bought 
them.  I  met  Mr.  Poster  first  in  Santa  Monica,  in  an 
office  room  in  the  Santa  Monica  Police  Department. 
At  that  time  I  had  a  conversation  with  liim.  I 
couldn't  say  whether  at  that  time  I  told  him  about 
the  purchase  of  these  tubes.  There  wTre  sever^'l 
things  mentioned.  As  to  whether  anything  was 
said  about  the  transaction  of  the  sale  of  any  tubes 
by  Mr.  Rose  to  nw — as  far  as  i  know  thei-e  could 
have  been  or  there  could  not  have  })een.  T  next 
saw  Mr.  Poster  a})out  a  week  or  two  weeks  Intel- 
at  liis  office  at  the  Office  of  Price  Administration. 
He  asked  me  to  come  down  and  talk  to  him  about 
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it.  It  is  not  a  matter  that  refers  to  this  case  in 
particular.  It  is  a  separate  transaction.  1  had 
a  conversation  with  him  at  that  time.  In  that 
conversation  I  think  the  question  of  a  sale  by  Mr. 
Rose  to  me  was  brought  u]).  Mr.  Foster  started 
to  talk  about  these  tubes  first.  T  didn't  have  thc^ni 
any  more  and  I  was  trying  to  get  them  back  again. 
Mi*.  Poster  had  the  information  about  the  tubes 
prior  to  asking  me  about  it  from  othei*  sources. 
He  asked  me  where  I  got  tlie  tubes.  I  can't  tell 
you  the  exact  conversation,  but  the  gist  of  it  was 
that  I  did  get  the  tubes  from  Mr.  Rose.  I  had 
been  informed  that  I  had  violated  [210]  the  rules 
and  regulations  of  the  Office  of  Price  Administra- 
tion in  that  respect  before  that  time.  I  have  been 
informed  of  it  pretty  regular.  I  haven't  been 
threatened  or  told  that  I  would  have  to  testify 
against  Mr.  Rose.  Today  I  came  down  here  of  my 
own  part.  I  was  subpoenaed  down,  but  I  am  not 
testifying  against  Mr.  Rose  or  for  Mr.  Rose.  I 
am  just  telling  what  happened.  At  no  time  since 
the  first  time  I  talked  to  Mr.  Foster  did  he  tell  me 
that  if  I  would  come  up  here  and  testify  that 
they  would  give  me  immunity  and  would  not  prose- 
cute me.  As  far  as  I  know,  if  I  have  a  violation 
of  the  Office  of  Price  Administration,  at  the  time 
I  violated  them  was  just  like  when  T  bought  these* 
tubes.  I  didn't  intentionally  do  it,  but  so  far  as 
I  know,  T  am  being  charged  with  that  violation. 
They  have  placed  something  against  me.  T  was 
in  court  a  week  ago  Monday,  and  I  am  to  appear 
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in  court  again  the  following  Monday.  My  matter 
is  not  yet  determined.  It  is  not  a  fact  that  that 
is  the  reason  that  I  am  now  testifying  that  I  did 
not  tell  Mr.  Rose  that  I  was  a  dealer.  It  is  not 
a  fact  that  my  case  was  continued  until  next  Mon- 
day so  that  I  could  come  in  here  and  testify  today 
before  my  case  was  heard. 

Q.  By  Mr.  Goodman:  Did  you  dispose  of  any 
of  those  36  tubes  by  sale? 

A.  I  refuse  to  answer  the  question,  unless  I 
have  to. 

Mr.  Goodman:     He  has  waived  his  immunity. 

Mr.  Norcop :  If  the  court  please  that  is  not  part 
of  [211]  the  examination  of  anything  that  was 
asked  him  before  on  direct  and  he  did  not  ask 
to  make  him  his  own  witness. 

Mr.   Goodman:     That   is   the  entire   transaction. 

The  (^urt:  Just  a  moment.  I  am  going  to 
sustain  the  objection.  Just  remember,  gentlemen, 
that  this  man  is  not  on  trial.  The  defendants  that 
are  named  in  the  indictment  are  the  defendants  in 
this  case,  so  this  witness  is  not  on  trial. 

Mr.  Goodman:  I  want  to  take  an  exception,  and 
I  also  want  to  make  an  offer  of  proof,  your  Honor. 

The  Court:  You  will  have  to  make  your  offei- 
of  proof  in  the  absence  of  the  jury,  and  make  it 
in  the  record  and  exception  will  be  noted.  Yon 
can  make  it  during  the  recess. 

By  the  Witness:  As  to  the  other  defendants  in 
this  case — I  have  looked  the  gentlemen  over  hrvv 
around  the  table  you  are  sitting  at.     I  have  never 
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seen  any  of  them  before.  I  don't  tliink  I  know 
any  of  them.  1  have  never  seen  any  of  them.  I 
have  never  owned  or  operated  a  service  station 
either  before  this  transaction  or  thereafter.  I  have 
never  operated  any  place  where  new  tires  and  tnbes 
were  sold  either  before  this  transaction  or  since. 


DAVID  ]M.  HOFFMAN, 

called  as  a  witness  by  and  on  ])elialf  of  the  Gov- 
ernment, having  been  first  dnly  sworn,  was  exam- 
ined  and   testified   as   follows:    [212] 

Direct  Examination 
By  Mr.  Norcop: 

I  am  an  enforcement  attorney  employed  by  the 
Office  of  Price  Administration.  I  have  been  with 
the  Office  of  Price  Administration  since  the  2^>th 
of  May  of  1942.  I  met  Mr.  Rose,  I  believe,  one 
time  to  speak  to  him.  That  was  at  the  Office  of 
Price  Administration,  1033  Sonth  Broadway,  in 
the  city  of  Los  Angeles,  abont  the  latter  part  of 
June,  I  would  say  around  the  23rd  or  24th,  1942. 
There  was  Mr.  Poster,  of  the  Office  of  Price  Ad- 
ministration, and  Mr.  Storms,  of  the  Office  of 
Price  Administration,  and  myself,  and  a  stenogra- 
pher of  the  Office  of  Price  Administration  by  the 
name  of  Miss  Viley.  This  stenogi"a])her  made  notes 
of  the  happenings  upon  my  request.  I  talked  witli 
Mr.  Rose  upon  that  occasion.  T  can't  remember 
all  of  it.     T  could  possibly  remember  a  great  por- 
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tion  of  it  if  I  could  refer  to  the  statement  that 
was  made  up  on  that  occasion.  (The  witness  did 
not  refer  to  the  statement.)  Mr.  Rose  came  into 
the  office  with  Mr.  Foster  and  Mr.  Storms  and  I 
was  called,  and  we  went  into  one  of  the  offices 
and  sat  down  and  I  proceeded,  first,  to  talk  to  Mr. 
Storms  and  Mr.  Poster,  in  the  presence  of  ^Iv. 
Rose,  and  at  that  time  Mr.  Foster  and  Mr.  Rose 
— Mr.  Storms  informed  me  that  Mr.  Storms  had 
been  down  to  ]Mr.  Rose's  service  station  located, 
I  believe,  on  the  corner  of  Olympic  and  Hill,  and 
had  had  a  conversation  with  Mr.  Rose  in  which 
Mr.  Rose  had  offered  to  sell  Mr.  Storms  four  new 
tires  for,  I  believe,  a  price  of  $175.00,  and  had 
[213]  offered  also  to  sell  Mr.  Storms  some  re- 
treaded  tires  for,  I  believe,  $16.00  or  $17.00  each. 

I  then  asked  Mr.  Rose  if  lie  was  the  owner  and 
operator  of  this  service  station;  and  he  said,  ''I 
refuse  to  answer.''  I  said,  "'You  have  heard  Mr. 
Storms  recite  what  he  just  told  me.  Did  that  tak(^ 
place?"  He  said,  "I  refuse  to  answer.''  T  asked 
him  if  he  knew — if  he  operated  a  parking  lot 
known  as  the  Capital  Parkin^:  Lot,  or  Capital  Auto 
Parks,  to  wliich  he  replied,  ''There  are  many  Capi- 
tal Auto  Parks." 

Well,  I  said,  ""I  am  speakino:  of  the  Cajutal 
Auto  Park  mentioned  by  ]Mr.  Storms,  located  on 
6th  Street,  I  believe."  He  said,  "T  refuse  to 
answer."  T  asked  him  if  he  sold  tires  at  liis 
service  station  at  the  corner  of  Olympic  and  Hill; 
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and  he  said,  *'A11  service  stations  sell  tires/'  i 
asked  him  if  he  sold  new  tires.  He  said,  ''1  re- 
fuse to  answer."  1  asked  him  if  he  sold  used 
tires.  He  said,  ''Yes,  we  sell  used  tires.''  1  said, 
'* Where  do  you  sell  used  tires?''  He  said,  **My 
brother  runs  the  parking  lot  on  6th  Street."  1 
said,  ''Is  that  the  Capital  Auto  Parks  that  I  asked 
you  about  before"?"  He  said,  ''Yes."  I  said, 
"Does  your  brother  run  that  place?"  He  said, 
"Yes;  but  I  have  the  license."  I  said,  ''You  also 
have  the  license  for  the  Shell  Auto  Park" — 1  be- 
lieve that  was  the  name  of  it — "on  the  corner  of 
Olympic  and  HilH"  He  said,  "Yes."  I  said, 
"Now,  did  you  offer  to  sell  Inspector  Storms  some 
new  tires  for  $175,  as  he  states?"  He  said,  '*! 
never  saw  Inspector  Storms  before  [214]  in  my 
life."  I  said,  "You  mean  you  did  not  see  liim 
before  you  came  right  here  in  this  room?"  He 
says,  "I  have  never  seen  him  before  in  my  life." 
I  said,  "You  know  Inspector  Poster,  this  gentle- 
man here?"  He  said,  "I  never  saw  Inspector 
Foster  before  in  my  life."  I  said,  *'Mr.  Storms, 
will  you  repeat  again  what  you  told  me  again  about 
the  transaction  of  purchasing  or  being  offered  some 
tires?"  At  which  time,  as  I  recall,  Mr.  Storms 
again  went  through  and  repeated  that  he  had  gone 
into  this  parking  lot,  after  being  at  the  Capital 
Auto  Parks  tirst,  and  there  being  interviewed  by 
an  attendant,  then  from  there  he  had  gone  ovei- 
to  the  station  at  Olympic  and  Hill  and  had  met 
Mr.  Rose,  and  that  Mr.  Rose  at  that  time  had  of- 
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fered  to  sell  him  the  four  new  tires  for  $175  and 

the   retreaded  tires   for   about   $16   each. 

I  said,  *'Did  he  ask  you  or  did  you  offer  to  state 
that  you  had  any  rationing  certificate  *?"  Mr. 
Storms  said,  ''No.''  I  then  said  to  Mr.  Rose,  again, 
''Mr.  Rose,  did  you  offer  to  sell  these  new  tires 
or  retreaded  tires  to  Mr.  Storms?"  He  said,  ''I 
never  saw  Mr.  Storms  before  in  my  life.''  To  the 
best  of  my  recollection,  I  then  asked  Mr.  Rose 
how  long  he  had  been  in  the  gasoline  business.  1 
fail  to  recall  how  long  he  said.  I  asked  him  if 
he  had  sold  tires  in  the  past  and  he  said  he  had. 
I  asked  him  if  he  sold  tires  without  rationing 
certificates,  and  he  said,  '^You  can't  sell  tires  with- 
out rationing  certificates."  I  said,  ''Did  you  sell 
tires  without  rationing  certificates T'  He  said.  "I 
refuse  [215]  to  answer." 

And  generally,  from  that  point  on  Mr.  Rose 
stated  that  he  would  refuse  to  answer  any  further 
questions.  At  the  conclusion,  I  said,  "Would  you 
like  to  have  counsel?"  He  said,  "Yes."  I  said, 
^'Very  well;  you  can  have  counsel.  Would  you  like 
to  come  back  with  your  counsel  on  this  matter?" 
He  said,  "I  don't  think  T  have  to  come  back  at 
all."  I  said,  "Very  well."  At  which  time  we 
concluded  our  conversation.  That  is  the  substance, 
as  I  can  recall  it,  to  the  best  of  my  ability  at  this 
time. 

The  young  lady  was  not  present  during  tlie  first 
portion  of  the  conversation.  T  then  asked  Mr.  Rose, 
T  recall  now,  if  he  had  any  objections  to  my  hav- 
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ing  a  stenographer  come  in  and  take  the  substance 
of  the  testimony;  to  which  lie  replied,  **No/'  So 
we  called  Miss  Viley  in  and  she  proceeded  to  write 
down  in  shorthand.  As  to  whether  she  went  out 
of  the  room  and  then  returned  while  Mr.  Kose  w^as 
still  there — I  believe  she  remained  in  the  room.  I 
know  that  she  went  out  to  transcribe  her  notes,  but 
whether  anything  was  said  about  returning  I  can't 
recall.  I  believe  she  came  back  while  Mr.  Rose 
was  still  there.  I  don't  believe  any  transcription 
tliat  she  may  have  made  was  shown  to  Mi*.  Rose, 
although  I  can't  recall  definitely  unless  1  were 
able  to  observe  the  transcription. 

Cross  Examination 
By  Mr.  Goodman:  [216] 

T  am  an  attorney-at-law.  While  I  was  in  this 
office  I  had  sitting  next  to  me  Mr.  Poster,  an  in- 
vestigator of  the  Office  of  Price  Administration.  I 
also  had  a  stenographer  from  the  Office  of  Price 
Administration.  There  were  also  there  from  the 
Office  of  Price  Administration  myself  and  Mi*. 
Storms.  I  did  not  bring  Mr.  Rose.  I  did  not 
request  him  to  come  at  all.  lie  came  in  with  Mi'. 
Foster  and  Mr.  Storms.  He  came  in  with  Mr. 
Foster.  Whether  it  was  at  his  request — T  don't 
know — T  was  not  there. 

T  ])elieve  that  there  was  a  statement  to  the  ef- 
fect that  Mr.  Foster  had  asked  him  to  come  down 
to  the  office. 

As  to  w^hether  the  purpose  at   that   time  of  my 
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examination  of  Mr.  Rose  was  to  get  him  to  make 
admissions  or  statements  which  I  could  subse- 
quently use  for  the  purjpose  of  bringing  a  criminal 
proceeding  against  him —  The  purpose  of  that  in- 
terview was  to  find  out  what  Mr.  Rose  and  Mr. 
Storms  had  to  say  about  this  matter.  I  didn't 
know.  As  to  whether  if  Mr.  Rose  had  said,  '*Yes; 
I  have  sold  these  tires,"  I  would  have  brought 
criminal  proceedings;  whether  that  was  the  pur- 
pose of  it —  Not  not  necessarily.  You  can't  con- 
vict him  with  his  own  statement.  That  was  not 
the  purpose  of  the  hearings  over  there,  to  get  these 
persons  to  come  in  there  and  to  make  admissions, 
and  then  to  use  the  admissions  against  them. 

The  purposes  of  those  hearings  are  to  interview 
parties  to  find  out  what  they  have  got  to  say  about 
a  transaction,  not  to  obtain  admissions.  If,  inci- 
dental to  the  interview  [217]  it  happens  to  be  that 
the  man  admits  that,  that  is  one  of  the  things  that 
takes  place;  yes. 

I  did  not  tell  him  at  the  commencement  of  the 
conference  that  any  statements  he  might  make 
in  that  office  there  would  not  be  used  against  him 
and  that  I  would  give  him  immunity.  I  did  not 
tell  him  that  he  had  a  right  to  have  a  lawyer  until 
the  conclusion  of  the  conference.  I  didn't  tell  him 
that  because  I  didn't  know  that  there  was  any- 
thing involved  in  the  matter  until  after  Mr.  Storms 
had  recited  the  story.  I  did  not  tell  him  tliat  he 
was  entitled  to  a  lawyer  until  the  conclusion  of  the 
conference,   after   I   had   interrogated   him    on    all 
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these  various  questions  and  he  refused   to  answer 

them. 

When  1  found  out  as  to  Mr.  Rose's  position,  I 
told  him  that  he  was  entitled  to  a  lawyer  if  he 
wanted.  I  have  been  a  prosecnitor  foi*  many  years. 
Mr.  Storms  did  not  state  there  at  any  time  at 
that  conference  that  he  had  ever  bought  any  new- 
tires  or  tubes  from  Mr.  Rose.  Mr.  Rose  never 
admitted  that  he  had  either  made  a  sale  of  new 
tires  or  tubes,  or  even  offered  to  sell  to  Mi*.  Stoi-ms 
or  anybody  else.  As  to  why,  when  I  found  out 
that  no  sale  had  been  made,  after  talking  to  Mr. 
Storms,  of  any  new  tires  and  tubes,  I  continued 
cross-examining  Mr.  Rose,  when  T  found  no  vio- 
lations—  As  I  was  saying,  I  w-as  not  trying  to 
force  something  down  Mr.  Rose's  throat.  1  wanted 
him  to  t^ll  me  what  he  had  to  say.  1  w^anted  to 
find  out  what  his  position  was  and  what  he  had 
to  say  about  the  matter,  not  to  find  out  if  \\v  was 
guilty  or  innocent,  [218]  but  to  find  out  what  he 
had  to  say. 

As  to  the  purpose  of  finding  out  what  he  had  t(^ 
say,  wlien  1  found  that  no  violation  had  been  com- 
mitted l)ecause  there  was  merely  an  asking  to  sell 
and  no  sale — Mr.  Storms  had  told  me,  in  the  ])i'es- 
ence  of  Mr.  Rose,  that  Mr.  Rose  liad  offeicd  t(^ 
sell  him  tires,  new  tires,  without  certificates.  That 
is  a  violation  of  the  rationing  law.  1  knew  Mi-. 
Storms  before. 

As  to  whether  T  had  reason  to  believe  him,  more 
so  than  T  believed  Mr.  Rose  at  that  partieulai'  time 
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— AVith  the  exception  that  1  know  Mr.  Storms  had 
worked  with  him.  I  did  not  know  Mr.  Rose  at 
all.  Mr.  Storms  was  an  OPA  representative.  He 
w^as  not  sent  out  by  the  Office  of  Price  Adminis- 
tration to  induce  Mr.  Rose  to  make  a  sale  to  him. 
He  was  sent  out  to  investigate  a  complaint  that 
had  been  received  that  Mr.  Rose  was  selling  tires, 
without  certificates,  for  prices  over  the  ceiling. 

As  to  whether  at  that  time  Mr.  Rose  offered  to 
sell  Mr.  Storms  tires —  That  is  what  Mr.  Storms 
told  me,  and  in  the  presence  of  Mr.  Rose.  I  don't 
know  whether  he  did  or  not.  I  wasn't  there.  I 
don't  know  what  took  place  when  Mr.  Storms  was 
out  with  Mr.  Rose.  The  first  time  I  saw  Mr.  Rose 
was  when  he  was  in  the  office  in  the  company  with 
Mr.  Poster  and  Mr.  Storms.  He  was  not  hand- 
cuffed, he  was  not  being  held,  he  was  merely  there. 
Mr.  Storns  was  not  instructed  by  either  me  or  any- 
body else  in  that  office,  to  my  knowledge,  to  go 
[219]  out  and  to  encourage  retail  gasoline  station 
owners  and  proprietors  in  attempts  to  make  sades 
to  them  so  that  they  could  get  evidence  on  them. 
That  was  not  the  case  here  with  Mr.  Storms,  to 
my  knowledge.  T  don't  know  anything  outside  of 
my  own  knowledge.  Mr.  Storms  is  an  investi- 
crator  h\  the  investigation  department  and  I  am 
enforcement  attorney  in  the  enforcement  depart- 
ment. 

As  to  whether  at  the  conclusion  of  that  confer- 
ence T  transcribed  those  notes  and  gave  Mr.  Rose 
a  copy — I  can't  recall  whether  he  was  given  a  copy. 
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It  was  taken  down  in  shorthand.  It  would  lake 
acme  time  to  transcribe  it.  1  leeall,  however,  that 
Mr.  Kose  did  not  leave  aftei*  my  conference  was 
terminated  with  him.  He  remained,  I  believe,  with 
Mr.  Foster  for  some  time.  1  don't  know  how  long. 
(In  Judge's  chambers.  Present:  The  Court; 
and  Messrs.  Norcop,  Sullivan  and  Goodman.) 

Mr.  Goodman:  My  offer  of  proof  is  to  prove 
by  tlu*  witness  Eisenhower  that  after  he  bought 
these  tui)es,  he  sold  them  to  divcns  persons  at  a 
profit. 


JOHN  FOSTER, 
recalled. 

Direct  Examination —  ( (^ontinued ) 
By  Mr.  Norcop: 

RefeiTing  to  the  23rd  or  24th  of  dune,  1942, 
T  was  present  on  the  occasion  that  Mr.  Hoffman 
mentioned.  There  was  present  Investigator 
Storms,  and  the  young  lady  who  was  taking  down 
the  dictation,  and  Mr.  Rose,  Mr.  Hoffman  and 
myself.  [220] 

As  to  whether  I  had  any  conversation  witli  Mr. 
Rose  before  Mr.  Hoffman  met  liim — T  had  a  brief 
conversation  with  Mr.  Ros(^  I  nierc^ly  went  in, 
with  Mr.  Storms,  in  to  Mr.  Rose's  phic(^  of  })usiness, 
at  Olympic  and  Hill,  and  asked  Mr.  Rose  if  he 
would  get  in  tin*  cai*  and  go  ovci*  to  the  Office  of 
Price  Administration  witli  us.  wliicli  he  did.  Just 
we  three.  Nothing  took  place  before  Mi*.  Hoffman 
met  Mr.  Rose,  or  until  we  went  into  tlie  office,  and 
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asked  Mr.  Hoffman  if  he  would  come  into  the 
office  with  us,  and  we  went  into  another  little  ad- 
joining room  there,  where  Mr.  Rose  was  seated, 
and  we  discussed  the  situation  with  Mr.  Hoffman, 
and  gave  him  the  details  of  what  had  previously 
happened.     That  was  in  Mr.  Rose's  presence. 

As  to  the  substance  of  what  was  said  and  done 
when  Mr.  Hoffman  w^as  present  and  Mr.  Rose  was 
present — We  told  him  that  Mr.  Storms  had  con- 
tacted Mr.  Rose;  Mr.  Rose  had  made  an  offer  to 
sell  him  some  tires,  and  that  I  was  standing  across 
the  street  at  the  time,  and  that  Mr.  Rose  was  going' 
to  go  in  Mr.  Storms'  car  with  him  to  pick  up  these 
tires,  and  that  Mr.  Rose's  father  had  seen  me,  and 
run  over  and  whistled  to  Ben,  called  him  back,  and 
they  backed  up  the  car,  and  Mr.  Rose  looked  and 
saw  me,  and  went  back  over,  and  talked  to  Mr. 
Storms,  and  Mr.  Storms  drove  out,  and  came  to 
me,  and  told  me  they  had  refused  to  sell  him.  That 
was  said  in  Mr.  Rose's  presence.  We  then  gave 
Mr.  Hoffman  an  understanding  of  what  liad  hap- 
pened. After  that  Mr.  Storms  and  I  [221]  went  in 
and  asked  Mr.  Rose  to  go  to  our  office,  where  he 
was  introduced  to  Mr.  Hoffman.  We  said  that  in 
front  of  Mr.  Rose.  Mr.  Hoffman  did  the  examin- 
ing, to  the  best  of  my  recollection;  asked  most  of 
the  questions.  I  think  there  were  a  couple  of  ques- 
tions that  I  asked,  but  the  majority  of  them  were 
by  Mr.  Hoffman.  After  this  statement  had  been 
taken  from  Mr.  Rose,  Mr.  Rose  told  me  that  he 
would  like  to  sy)eak  to  me  alone.     I  followed  him 
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outsid(\  No  one  else  went  with  nie.  We  went  out 
in  the  highway,  toward  the  front  door  of  1033 
South  Broadway,  where  we  stood.  Mr.  Rose  asked 
nie  if  1  remembered  seeing  him  any  place,  and  I 
told  him  1  didn't  believe  I  did.  He  said  ''I  know 
you.  I  have  seen  you  up  at  Louis  Vitagliano 's,  on 
his  lot.''  1  said,  *'What  were  you  doing  up  there T' 
He  said,  ^^What  do  you  think T'  I  asked  J3en  at 
that  time  to  tell  me,  1  said,  ''Whv  don't  vou  come 
across  and  tell  me  what  you  know  about  this  deal? 
It  is  going  to  make  it  a  lot  easier  if  you  tell  us 
all  you  know  about  these  things,  and  let  us  get  it 
over  with."  He  said,  *'I  don't  think  I  can,  as  long 
as  there  is  anyone  writing  down  what  I  say."  He 
asked  me  if  I  knew  Les  Carston,  and  I  said  I  did 
not.  He  asked  me  if  I  knew  Sam  Weinstein,  and  I 
said  I  did.  He  said,  ^^I  know  all  of  those  boys 
too."  1  believe  that  was  about  the  extent  of  the  con- 
versation on  that  date.  And  Mr.  Rose  asked  me 
if  the  government  was  going  to  take  him  to  lunch, 
and  that  ended  it.  That  was  the  first  time  I  had 
met  Ml".  Rose.  I  next  met  him  two  oi*  three  weeks 
after  that  datc^  at  his  service  station  at  955  Soutli 
Hill  Street.  L  had  a  conversation  with  him.  [222] 
No  one  was  |)resent  but  Ben  Rose  and  myself.  I 
went  in  to  talk  to  Ben  regarding  another  tire  move- 
ment, r  asked  him  if  he  knew  anv^thing  about  it, 
and  he  said  he  possibly  did,  but  he  didn't  care  to 
discuss  it.  So  he  said,  '"Jack",  lie  said,  '*Yoii  ar(^ 
on  tlu^  wrong  side  of  this  tliiTii;.  Why  don't  you 
get  wise  ot  you7\self,  and  get  in  on  tlu^  right  side? 
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There  is  some  money  to  be  made."  So  I  told  him 
I  wan't  interested.  He  said,  *'Well,  I  know  where 
there  can  be  a  few  thousand  dollars  picked  up  if 
you  just  lay  off.  I  know  one  thousand  you  would 
get  right  away,  and  I  know  several  others  that  you 
can  get,  and  I  would  be  glad  to  take  care  of  it  for 
you."  I  told  him  I  w^asn't  interested  in  that  at  all ; 
that  I  had  a  job  to  do,  and  I  was  trying  to  do  it. 
About  that  time  some  fellow  went  by  whom  he 
knew — who  Ben  knew  was  in  the  tire  business, 
those  we  had  some  trouble  with,  and  he  asked  me 
if  I  saw  Shorty  go  by,  and  I  said  yes.  He  said, 
^^You  had  better  get  out  of  here."  I  said  ^^Why?" 
He  said,  ''Those  fellows  don't  like  to  see  you  in 
here.  They  are  liable  to  come  back.  I  have  gotten 
in  trouble  with  them  already,  because  they  have 
seen  me  with  you.  If  they  see  you  in  here  a  lot, 
they  might  think  I  am  telling  you  a  lot  of  things 
I  shouldn't."  Shorty  is  Shorty  Herman  Hoffman. 
Nobody  concerned  with  this  case.  That  was  all  that 
took  place  on  that  date.  I  believe  the  next  time 
I  saw  Ben  was  when  he  came  in  to  Mr.  Dundas' 
office.  I  believe  Mr.  Earnest  was  present  also  at 
that  time,  and  if  I  recall,  that  was  about  the  middle 
of  July.  This  [223]  was  at  1037  South  Broadway, 
in  Mr.  Dundas'  office.  In  the  Office  of  Price  Ad- 
ministration. There  was  a  conversation  then.  Rose 
made — I  don't  recall  his  exact  words,  but  he  said 
he  knew  he  was  in  trouble,  and  he  had  been  think- 
ing it  over,  and  he  was  just  wondei-ing  how  he 
could   ^ei   out.     He  said,   ''I  am   willing  to  spend 
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$500,  ()!•  w]iatev(M-  it  is,  to  get  out  of  tliis,  and  u'et 
clean  and  straight  again/'  1  don't  icM-all  wlio  said 
it,  whether  Mr.  Dundas  oi-  myself  said  it — we  did 
not  know  how  dee])  he  was  involved  at  that  time, 
and  we  would  like  to  liave  him  tell  us  just  how 
deep  he  was  involved;  what  he  had  done.  lie  said, 
'^lave  you  ever  been  threatened?"  We  said  no 
we  had  not.  lie  said,  '*!  have.''  He  said,  *'Some 
of  these  boys  1  have  been  dealing  with  came  around, 
and  put  a  gun,  laid  a  gun  oti  the  counter  here,  and 
said  to  me:  ^You  see  this?  You  wouldn't  want  to 
be  found  lying  around  the  road  some  i)laee,  would 
you?'  "  They  asked  him,  ^'Do  you  know  what  that 
is?"  He  said,  ''Yes,  it's  a  gun.''  iVnd  they  said, 
''You  wouldn't  want  it  used,  or  anytliing,  would 
you?"  He  said  no.  They  said,  "Just  remember: 
you  don't  know  anything  when  somebody  comes 
around  to  ask  you — "  He  said  that  in  the  presence 
of  Mr.  Dundas,  and  I  believe  Mr.  Earnest  was 
present.  1  was  present,  and  Mi-.  Rose  made  the 
statement.  That  was  tlie  substanc(^  of  it,  only  lie 
said  he  couldn't  tell  us  any  moi'(\  Wv  told  him, 
so  far  as  we  were  ccmcerned  we  did  not  know  just 
how  deej)  he  was  in  the  thing,  and  if  he  wouldn't 
t(^ll  us  w(^  would  have  to  continue  [224]  with  oui-  in- 
vestigation. 1  believe  that  was  about  all;  and  at 
that  tinu^  Mr.  Rose  shook  hands  with  all  of  us,  and 
left.  I  next  saw  Mr.  Rose,  I  believe  light  after  he 
bought  the  tir(\s  fr<mi  Mr.  Mike  K reeling.  I  saw 
him  at  that  time  at  his  service  station  at  ^)')')  South 
Hill.      It  was   ])()ssibly  about  a  w(M^k  aftei'wai'd.     I 
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believe  it  was  in  the  latter  part  of  July.  1  was 
alone,  and  Mr.  Rose  was  alone.  I  had  a  conversa- 
tion. I  asked  Mr.  Rose  if  he  had  purchased  some 
tires  from  Mr.  Kreling.  He  told  me  he  had.  I 
asked  him  where  they  were.  He  said  he  had  them 
over  in  his  garage.  I  asked  him  if  it  would  be 
possible  for  me  to  see  the  tires  and  check  them. 
He  said  that  would  be  O.  K. ;  he  w^ould  be  glad  for 
me  to  see  them,  so  I  made  an  appointment  with  him 
— I  forget  when  it  was ;  within  a  day  or  two,  and 
he  was  going  to  let  me  see  these  tires  and  tubes. 
However,  he  did  not  keep  the  appointment ;  and  the 
next  time  I  saw  him  was  about  August  10th  or  12th, 
I  believe,  when  I  had  learned  that  some  tires  had 
been  sold  to  Benjamin  Rose  by  Sam  Kelber.  I  saw 
Mr.  Rose  in  the  parking  lot  that  he  ran,  just  off 
of  the  service  station  in  the  first  block  south  of  his 
service  station  on  Hill  Street;  on  the  same  side  of 
the  street,  which  would  be  the  west  side.  No  one 
was  there  but  Mr.  Rose  and  myself.  I  talked  with 
him  then.  I  asked  him  what  he  had  done  with 
these  tires,  and  told  him  it  would  be  absolutely 
necessary  for  me  to  see  those  tires.  He  told  me 
he  had  them;  he  wouldn't  let  me  see  them  until  the 
first  of  the  next  month.  [225]  I  told  him  I  couldn't 
w^ait  that  long;  I  would  have  to  see  the  tires.  He 
said,  ''Well,  if  that's  the  case,  why,  you  had  better 
not  do  any  more  talking  with  me.  I  guess  you  had 
better  see  my  attorney".  I  said,  ''Does  he  have  in- 
voices, or  anything  showing  what  happened  to  the 
tires?"     He  said,  ''No,  he  doesn't,  hut   he  should 
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have,  by  the  time  you  talk  with  liini/'  Tie  told  inc 
the  name  of  his  counsel.  He  gave  me  Mr.  Benjamin 
Goodman's  name*  and  address.  That  was  the  sub- 
stance of  the  conversation.  The  next  time  I  saw 
Mr.  Rose  was,  I  believe,  September  19,  1942.  At, 
I  believe,  613  North  Virgil  Avenue,  Los  Angeles.  F 
was  looking  for  a  warehouse  full  of  tires  that  there 
had  been  some  rumor  regarding.  I  was  walking 
north  on  Virgil,  right  in  front  of  611,  which  was 
an  empty  grocery  store  building,  and  1  saw  Mr. 
Rose  pull  up  to  the  lot  right  ahead  of  me.  There 
was  a  service  station  lot,  three  or  foui*  pumps  in 
the  service  station,  and  there  was  a  building.  It 
was  on  the  west  side  of  the  street.  He  was  coming 
south.  1  was  walking  north.  He  pulled  up  just 
as  I  crossed  over  the  sidewalk.  1  was  pr(^bably  80 
or  40  feet  from  there.  He  saw  me,  and  he  just  ke])t 
on  going.  At  that  time  Mr.  Rose  was  in  his  garage, 
in  his  car.  There  was  a  window,  and  as  1  looktnl 
through  the  window  he  saw  me,  and  canu^  back 
around,  and  stepped  right  in  front  of  me.  Mr. 
Harwood  was  with  me  at  that  tim(%  an  investigat(U" 
with  the  Office  of  Price  Administration.  Mr.  Rose 
asked  me  what  I  was  doing  theT'(\  I  told  him  T 
was  just  out  in  that  neighboihood,  walking  [226] 
around.  I  asked  the  same  thing.  H(^  said  that 
was  what  he  was  doing,  hut  he  had  seen  nie,  aiid 
he  just  stopped  to  say  hello.  We  |)asse(l  the  time 
of  day  there  on  that  occasion.  Auain  lu^  made  tlic 
statement  to  me  that  he  thought  I  was  on  the 
wrong  side   of   this,   and   asked    \\\v    if   T    was   still 
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fooling  around  with  the  OP  A.     1  said  I  was.     He 
said,   ''Well,  you  are  still  on  the  wrong  side.     I 
think  you  are  dealing  with  some  pretty  tough  boys. 
You  are  liable  to  get  hurt."     I  told  him  I  would 
take  that  chance.     He  said  so  long,  and  started  his 
car,  and  left.     Then  I  went  to  the  rear  of  this  par- 
ticular building  we  were  standing  on  the  side  of. 
1  saw  the  windows  were  all  covered  over  with  card^ 
board,  and  I  couldn't  see  in  it.     There  was  a  little 
glass  broken  in  the  back  of  this,  and  there  was  a 
piece  of  tarpulin  hanging  over  it,  and  it  was  hooked 
on  both  sides.     In  order  to  see  in,  I  tore  a  hole  in 
the  tarpaulin,  and  looked  in  there.    This  place  was, 
1  would  say,  about  a  quarter  filled  with  new  tires 
and  new  tubes,  and  I  then  called  our  office,  and  got 
hold  of  Mr.  Dundas,  and  advised  him  of  that.     I 
Jater  saw  Mr.  Rose  again.    I  think  the  same  after- 
noon, at  the  same  spot.     Mr.  Dundas  was  there; 
Mr.  Earnest  was  there;  Officer  Doane  left  at  the 
same  time  that  I  came  on  the  scene.    Officer  Hamil- 
ton was   there,   and  Ben  Rose,   and  myself.     Mr. 
Hamilton  asked  Mr.  Rose  if  that  was  his  tires  in 
his  place,  and  Mr.  Rose  stated  that  they  were  not. 
He  asked  him  who  they  belonged  to.     He  said  he 
had  sold  them.    He  asked  him  to  whom  he  had  sold 
them.   [227]     He  said  that  there  were  invoices  to 
show^  that.     He  asked  him  if  he  had  a  key  to  the 
place.     He  said  he  did  not.     He  asked  him  who 
had  the  key.     He  said  the  man  he  sold  the  tires  to. 
He  asked  him  if  he  rented  this  place.     He  said  he 
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did  not;  he  did  not  know  anythinu*  about  it.  Officer 
Hamilton  asked  him  if  hv  had  a  (hiplicate  key.  He 
said  he  might  have  one  at  liome.  He  said  '*Well, 
let's  go  over  tliere  and  see."  So  we  started  out, 
and  Mr.  Hamilton  stoj)|)ed  and  went  over  and  talked 
to  Mr.  l)un(his  and  Mi\  Earnest.  He  came  baek, 
and  ])ut  the  handcuffs  on  Mi*.  Rose,  reached  in  Ids 
])ocket,  and  there  was  a  chain  hanging  out  of  his 
pocket,  and  he  pulled  the  chain  out  of  his  pocket, 
and  said,  ''I  w^ant  to  see  if  tliese  keys  fit  the  door." 
He  w^ent  back,  and  the  first  kt\v  he  tried  opened 
the  door.  He  shoved  Mr.  Rose  in.  He  said,  *'I 
thought  you  did  not  have  a  key."  Rose  did  not  say 
anything.  We  told  Rose  that  we  w^anted  to  in- 
ventory the  tires,  and  we  proceeded  to  do  so.  By 
that  time  I  believe  Mr.  Dundas  had  gone,  and  just 
Mr.  Earnest,  myself,  and  Ofncer  Ilaniilton  and  Rose 
were  present.  We  proceeded  to  take  an  inventory 
of  the  tires.  There  w(M'(»  (exactly  nine  tires  totall}' 
unwrapped,  and  w^e  made  a  statement  before  Mr. 
Rose  that  we  were  getting  the  serial  numbers,  ))ut 
decided  not  to,  because  there  wvvv  s(»  many  wiaj)- 
pings  on  the  floor,  we  did  not  want  to  unwrap  any 
tires,  so  we  didn't  touch  any  tire  that  had  a  wrapper 
on  it,  othei-  than  counted  it  as  a  ti]*e.  and  found 
out  what  kind  it  was.  Nine  tires  were  totally  un- 
wrapped. Officer  Hamilton  stated  [228]  that  thosc^ 
were  the  ordy  ones  that  would  be  lik(^]y  to  he  stolen. 
They  had  quite  a  few  bui-glai'ies  around  stations  in 
that  neighborhood,  and  he  advised  Mr.  Rose  that  he 
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would  take  those  in,  and  run  those,  to  see  if  they 

had  been,  stolen  or  reported  as  stolen. 

I  believe  at  that  time  Officer  Hamilton  and  Ben- 
jamin Rose  left,  and  I  called  a  commercial  photo- 
grapher, who  has  testified  here,  and  had  him  come 
over  and  take  pictures  of  the  interior  of  the 
building. 

It  was  necessary  to  take  more  than  one  picture, 
because  you  couldn't  get  all  the  tires  in  one.  He 
had  to  take  one  from  one  corner,  and  take  the  other 
one  from  the  other  corner. 

As  to  whether  there  was  any  electric  light  in  that 
room — There  was  an  electric  light  in — there  were 
connections  in,  but  they  were  not  turned  on,  so 
there  was  a  lantern  there,  one  of  these  upright 
flashlights — I  guess  you  would  call  it  a  flashlight; 
more  or  less  of  the  lantern  type.  We  asked  Ben 
if  that  was  his.  He  said,  '^Yes.  How  are  you 
going  to  see  in  the  dark  if  you  don't  have  a  light?" 
We  saw  him  again  on  that  day.  We  counted  the 
tires.  I  have  a  list  of  those.  I  believe  there  were 
67,  other  than  the  nine,  and  if  I  recall  correctly, 
there  were  431  new  tubes. 

We  had  the  photographer  stay  there  with  us  to 
see  that  the  door  was  locked,  so  that  everything 
would  be  accounted  for.  Mr.  Earnest  and  I  left 
when  the  photographer  left.  We  then  proceeded 
to  the  Wilshire  police  station,  and  we  [229]  got 
over  there  and  we  met  Benjamin  Rose  coming  out. 
Ben's  car  was  left  over  at  613,  I  believe  it  is.  North 
Virgil,  and  he  did  not  ktiow  how  he  was  going  to 
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get  back  over  there.     Mr.  Earnest  and  I  liad  one 
more  call  to  make.    We  told  him  if  lie  would  come 
with  us  we  would  ])robably  be  about  ten  minutes 
on  the  other  call,  and  we  would  take  him  back  to 
the  spot.     We  went  to  the  other  place,  and  no  one     j 
was  home  at  the  place,  and  w^e  left.     We  weren't 
that  long.     So  we  took  him  back  to  his  car.     That 
was  the  last  I  saw  of  Ben  on  that  occasion.     1  be- 
lieve the  next  time  I  saw  Ben  to  talk  to  him  was  on 
the  occasion  over  at  his  other  warehouse,  or  at  an- 
other   warehouse  that    he    had    rented    on    Sunset 
Boulevard.     No   one  else  was  present.     Just   Mr. 
Rose  and  myself.     That  was  on  October  13th  about 
9:00  to  9:30  A.M.     I  had  a  conversation  with  Mr. 
Rose.     I   happened  to   be   seated   going   dow^n   the 
street,  and  I  saw  Ben  go  into  this  driveway  where 
the  tires  were.     I  w^aited  for  some  time  and  then 
walked  in.     I  believe  I  left  my  car  outside,  and  I 
walked  in.     Mr.  Rose  w^as  busy.     He  had  a  cream 
colored  Oldsmobile;  it  had  quite  a  large  trunk  over 
its  rear,  and  the  trunk  was  up.    As  I  walked  in,  the 
rear  had  been  filled  with  tires,  and  he  had  shoved 
some  tubes  in  the  side.    He  was  covering  them  over 
with  a  blanket  before  letting  the  back  of  the  ear 
back  down.     I  spoke  to  him.     T  got  probably  20 
feet  from  him  before  he  saw  me.     I  said,  '* Hello, 
Ben."     He  turned  around,  and  he  made  the  state- 
ment, he  said,  ''Can't  I  do  anything  W'ithout  you 
being  on  my  trail?"  [230] 

I  said,  "J   wasn't  exactly  on  your  trail.     I   have 
been  here  for  some  time." 
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The  door  was  open  to  this  warehouse.  He  started 
to  close  it.  I  asked  him  if  he  would  let  me  look  in. 
He  said  he  might  as  well.  I  looked  in,  I  believe  I 
counted  8  tires  left  of  a  large  size,  and  close  to  100 
or  over,  new  tubes,  and  the  place  was  in  the  same 
condition  as  the  other  place  and  been  on  the  day 
that  we  found  it.  In  the  center  of  the  room  were 
immerous  wrappings  of  tires,  and  a  large  number 
of  empty  tube  boxes.  I  made  the  statement  that  he 
had  gotten  rid  of  quite  a  few  tires  out  of  there  re- 
cently. He  asked  me  how  I  knew  it.  I  told  him 
I  knew  how  many  he  put  in  there.  He  said,  ^^  You 
know  where  these  came  from,  don't  you?'' 

I  said,  ^'Yes.'' 

He  said,  ^' Those  are  part  of  the  tires  I  had  in 
the  Virgil  Street  warehouse.  I  split  them  up  over 
there,  and  brought  half  over  here."  I  said  I  knew 
that  wasn't  so.  He  said,  ''Are  you  going  to  fellow 
me  on  this  delivery?"  I  said,  ''No,  Ben,  I  don't 
think  I  will,  but  there's  another  boy  down  the  street 
who   probably  will." 

Then  I  remarked  to  Ben  regarding  his  tracks.  I 
said,  "Ben,  I  wish  you  would  get  some  different 
kind  of  tires  on  that  car,  because  they  are  a  sure 
give-away."  I  showed  him  the  tracks  that  had 
been  in  there  several  times.  I  said,  "Indirectly, 
did  you  make  a  good  deal  Saturday  night?"  He 
said,  "Did  you  see  me  in  here  Saturday  night?"  I 
really  did  not  [231]  see  him,  but  I  told  him  1  had. 
I  told  Mr.  Rose  that.  1  told  him  he  was  the  last. 
I  told  him  I  was  there  the  night  before  and  had 


304  Benjamin  Rose  and  Louis  Vitagliano 

(Testimony  of  John  Foster.) 

seen  him,  but  I  did  call  his  attention  to  his  tracks 
being  in  there,  and  even  i)ointed  at  them  while  lie 
was  there.  I  don't  believe  he  re])lied  to  that.  I 
think  lie  just  laughed,  and  ^ot  iuXo  his  car,  and  left. 
Only  he  locked  up  the  door  of  his  warehouse. 

I  don't  recall  just  the  date  that  I  saw  Mr.  Rose 
on  the  next  occasion.  I  do  not  know  where  it  was. 
I  believe  it  was  when  he  came  into  the  office.  That 
was  after  the  indictment  was  filed.  I  saw  him  one 
time  right  after  that  in  a  car  with  Mr.  Ray  Pad- 
dock, who  was  a  witness  here  this  morning,  but  I 
did  not  talk  to  him.  I  saw^  Mr.  Rose  after  the  in- 
dictment, though,  in  our  office.  He  came  in  and 
talked  to  me.  I  first  met  Mr.  Vitagliano,  I  believe 
on  May  26th,  1942,  at  12th  and  Stanford  Place,  Los 
Angeles,  on  the  East  Side.  Mr.  William  Fitzer  was 
with  me,  and  there  was  no  one  at  the  time  other 
than  Mr.  Fitzer  and  myself  and  Mr.  Vitagliano. 
Conversation  occurred. 

We  went  to  this  premise,  after  receiving  a  call 
that  there  w^ere  tw^o  van  loads  of  tires  there.  We 
drove  in  and  went  on  back  to  this  steel  covered  shed 
where  these  two  vans  were,  and  were  looking  around 
the  vans,  and  Mr.  Vitagliano  came  back  and  asked 
us  what  we  wanted.  We  introduced  ourselves  as  in- 
vestigators from  the  Office  of  Price  Administration. 
He  asked  us  what  we  still  w^antc^l,  that  he  did  Tiot 
see  [232]  any  connection.  We  told  him  we  wanted 
to  know  where  the  tires  had  come  from.  He  in- 
formed us  that  he  had  already  straightened  that  out 
with  the  police  officers.    We  told  him  we  w^ould  have 
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to  know  also.  He  said,  ''Well,  the  tires  don't  be- 
long to  nie,  so  there  isn't  must  information  I  can 
give  you/'  He  said  the  police  had  broken  his  locks 
off.  We  told  him  that  was  a  matter  with  the  police 
department;  that  we  had  nothing  whatsoever  to  do 
with  it.  He  stated  that  the  tires  belonged  to  a  friend 
of  his  by  the  name  of  Mr.  Phil  Taplin,  and  that 
Mr.  Taplin  had  the  invoices  to  show  for  it.  And 
we  asked  him  to  get  hold  of  Mr.  Taplin  for  us. 
He  said  he  would.  So  he  went  in  and  called  for 
Mr.  Taplin,  and  we  had  some  other  conversation 
with  Vitagliano  regarding  what  part  he  had  played 
with  the  tires.  He  said  he  had  no  part  whatso- 
ever; that  he  was  a  friend  of  Mr.  Taplin,  and  he 
was  merely  doing  him  a  favor  by  letting  him  put 
trucks  there,  leave  trucks  there  until  he  could  find 
some  storage  space  for  them. 

I  am  not  sure  whether  Mr.  Taplin  came  while 
we  were  there,  or  whether  we  left,  and  came  back, 
but  it  was  the  same  day  we  came  back  and  saw 
Mr.  Taplin.  At  that  time  we  looked  at  the  in- 
voices. 

I  believe  Mr.  Vitagliano  got  the  invoices,  and 
handed  them  to  us.  I  could  be  wrong  in  that; 
either  he  or  Mr.  Taplin.  We  scrutinized  the  in- 
voices, and  saw  that  they  had  come  from  the  Per- 
fect Made  Tire  Company,  and  asked  Mr.  Taplin 
what  he  [233]  intended  to  do  with  the  tires.  He 
said  he  was  buying  uj)  tires.  He  thought  there 
would  be  a  demand  for  them  after  the  war.  He 
had  some  money  to  spend,  and  he  thought  he  would 
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put  in  in  tires,  and  just  bold  them  until  after 
the  war,  and  he  figures  there  would  be  quite  an 
increase  and  demand  for  rubber  tires,  and  he 
would  make  money  on  them. 

We  asked  him,  in  that  event  why  \w  did  not 
get  them  in  a  bonded  storage  house.  He  said,  well, 
he  would,  if  he  could  find  one.  Mr.  Fitzer  told 
him  that  he  knew  a  Bekin's  warehouse,  at  Alameda, 
near  Fourth,  and  they  said  that  they  would  go  over 
there. 

We  left  and  went  over  to  Mr.  Novisoff's.  Later 
on  in  the  day  we  came  back  by  there  around  noon, 
and  the  trucks  were  gone.  We  proceeded  toward 
the  Bekins  warehouse,  and  pulled  u|).  We  saw  the 
trucks  there,  and  saw  Mr.  Taplin  and  Mr.  Yitagliano 
coming  out  of  the  office  of  the  Bekins  Storage  Com- 
pany, down  the  street.  *'We"  are — Mr.  Fitzer  and 
myself.  After  they  came  out,  and  talked  for  a  few 
minutes,  and  then  got  in  the  automobile  and  left,  and 
at  that  point  I  went  in  to  Bekins  Warehouse.  I 
stayed  there  all  the  rest  of  the  day,  with  Mr.  Fitzer, 
and  that  night  around  5:00  o'clock  or  just  a  little 
after,  they  drove  up.  *'They"  are  Mr.  Vitagliano 
and  two  men,  and  I  did  not  know  anyone  else  that 
was  with  them  at  that  time.  The  two  men  jumped 
in  the  car,  jumped  in  these  vans,  and  started  away.  . 
Someone  started  up  the  car,  and  drove  the  car.  One 
of  the  vans  turned  around,  [2:>4]  and  started  away. 
We  waited  until  the  second  one  did.  They  kind  of 
split  up. 
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We  followed  one  of  the  vans  up  to  92nd  and 
Crocker,  where  he  w^ent  in  to  the  Market  Garage 
there,  a  little  yellow  garage,  and  they  came  out  and 
left.  They  probably  weren't  in  there  more  than  15 
minutes. 

After  the  trucks  got  in  there  I  went  on  down  and 
saw  the  trucks  were  backed  up  against  the  wall  in 
there.  I  am  not  sure  whether  that  night  I  watched 
all  night  or  not,  but  I  know  we  did  call  on  the  po- 
lice department,  and  the  police  department  and 
myself  split  up  the  time.  I  was  relieving  them 
around  3:00  in  the  morning,  and  they  relieved  me 
about  6:00  at  night. 

I  watched  there,  I  believe  it  was  Tuesday,  Wednes- 
day, and  Thursday,  and  Thursday  about  11:00 
o'clock  a  man  w^hom  I  did  not  know  before,  but  I 
found  he  was  a  new  investigator — I  just  heard  inci- 
dentally that  every  morning,  and  sometimes  oftener 
in  the  day  Mr.  Vitagliano  would  come  by  in  his 
car,  and  he  would  go  by  and  look  in  the  garage,  and 
then  would  come  my  w^here  I  was.  I  left  there  on 
Thursday  around  1:30  or  2:00  o'clock,  and  this  man 
came  over  and  relieved  me.  Shortly  after  that, 
probably  at  3:30  or  4:00,  we  got  a  phone  call  from 
this  other  man  that  the  trucks  had  moved,  and  they 
were  now  out  at  Wabash  and  City  Terrace  where  it 
turns  off,  and  Mr.  Fitzer  and  myself  were  both  in 
the  office  at  that  time,  and  we  got  in  my  cai*,  and 
drove  to  this  address,  and  [235]  relieved  this  other 
man;  told  him  to  go  back;  and  we  sat  there  for  an 
hour  and  a  half  or  two  hours,  down  the  street,  and 
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then  they  pulled  one  van  out  while  we  were  there, 
and  drove  the  other  one  in.  It  was  parked  down 
the  street  a  quarter  of  a  block  to  a  half  a  block. 

They  drove  the  other  one  past  it ;  drove  the  other, 
and  backed  into  the  place.  This  was  also  behind  a 
service  station,  and  had  big  iron  solid  black  doors. 
You  can't  see  into  the  garage.  They  backed  the 
truck  in  as  far  as  it  would  go.  My  recollection  is 
that  it  wouldn't  go  all  the  way  in,  but  they  had  it 
wtH  in,  and  pulled  the  doors  by  the  car  as  far  as 
they  would  go,  so  w^hen  we  tried  to  get  in  we  had  to 
go  underneath  the  truck,  and  go  in.  Mr.  Fitzer 
and  I  w^alked  in.  Mr.  Yitagliano,  Mr.  Taplin,  and 
Mr.  Weinstein  were  in  there.  They  had  just  fin- 
ished unloading  these  tires,  and  were  stacking  them 
up  in  this  storeroom. 

We  had  some  conversation  with  them.  T  think 
the  first  thing  they  said  *'Well,  it's  a  cinch  we  won't 
lose  these  tires.  We  are  getting  plenty  of  protec- 
tion," and  asked  us  why  w^e  didn't  come  a  little 
earlier,  so  that  we  could  hel]i  them  unload.  We 
told  them  all  w^e  w^anted  to  know^  was  where  the  tires 
v^ere  going.  I  don't  believe  there  was  much  said 
other  than  we  would  send  someone  out  to  take  an 
inventory  of  these  tires,  because  we  wanted  to  clu^ck 
and  see  if  the  amount  of  tires  were  still  there  that 
they  had  purchosed. 

Mr.  Yitagliano  followed  me  out,  and  said  to  me, 
*'I  hope  [236]  you  don't  WT)rry  about  these  tires, 
because  Mr.  Taplin  is  a  fine  boy.     He  won't  do  any- 
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thing  wrong.  Don't  worry  about  them,  because  they 
are  in  safe  hands."  Subsequently  we  did  ask  Mr. 
Taplin  to  come  to  the  Office  of  Price  Administra- 
tion. 

I  believe  that  was  all  that  happened  at  City 
Terrace.  We  got  in  our  car  and  left.  To  the  best 
of  my  recollection,  I  saw  Mr.  Vitagliano  about  June 
3rd  or  4th,  a  very  few  days  afterwards.  I  had  a 
conversation  with  him  then,  at  Twelfth  and  Stan- 
ford. Mr.  Fitzer  was  also  there.  It  was  regarding 
some  other  transaction. 

The  next  time  I  saw  him  in  reference  to  this 
case  was  probably  in  July  at  his  service  station  on 
Twelfth  and  Stanford.  Mr.  Earnest  was  with  me. 
There  were  none  of  his  employees  that  were  present. 
They  were  around  the  service  station,  but  they 
w^eren't  in  hearing  of  us.  We  asked  Mr.  Vitagliano 
if  he  knew  Mr.  P.  R.  Brown,  and  he  stated  he  did 
not.  We  asked  him  if  he  had  bought  any  United 
States  batteries,  and  he  stated  he  had.  We  asked 
him  where  he  bought  those.  He  said  from  some 
fellow  over  on  Temple  Street.  We  asked  him  if  lie 
knew  that  was  P.  R.  Brown.  He  said  he  did  not 
know,  but  it  was  at  1019  West  Temple.  We  asked 
him  if  he  had  used  the  name  of  Eazio,  over  at  this 
place,  in  doing  this.  He  said  he  had  not.  We  asked 
him  if  he  had  gone  with  Mr.  l^rich  over  there.  He 
stated  he  believed  he  had  been  introduced  by  Mr. 
Urich  to  this  gentleman,  but  did  not  recall  exactly 
what  his  name  was.     We  asked  him  on  that  occasion 
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if  he  had  [237]  taken  the  invoice  with  him  after  he 
had  bought  the  batteries,  and  he  said  he  certainly 
had  not. 

Mr.  Angelillo:  If  your  Honor  please,  1  don't 
think  this  is  germane.  It  has  something  to  do  with 
batteries. 

The  Court:     I  have  been  waiting. 

Mr.  Angelillo:  We  object  to  it  upon  the  ground 
that  it  is  immaterial. 

(By  the  Witness:) 

What  I  have  just  now  been  relating  has  a  connec- 
tion with  this  document. — Exhibit  30  for  identifica- 
tion. I  have  seen  that  before.  I  saw  it  a  few  days 
before  I  w^nt  into  Mr.  Vitagliano's  place  of  business 
to  inquire  whether  or  not  he  had  been  to  Mr.  P.  E. 
Brown's  place  of  business  at  1019  West  Temple 
Street. 

Referring  to  the  symbols  oi'  numbers  at  the  top 
of  this  invoice,  Exhibit  No.  30  for  identification ;  I 
made  an  investigation  of  the  number  at  the  top 
with  the  Department  of  Motor  Vehicles.  I  found 
It  was  registered  to  Mr.  Louis  Vitagliano's  sister, 
and  it  was  the  license  number  of  the  Chevrolet 
pick-up  truck  that  was  being  used  by  Mr.  Vitagliano, 
which  was  always  on  his  lot.  I  saw  it  there  myself. 
Car  No.  TOZ143  was  a  Pord  coupe.  We  had  some 
little  time  getting  that,  because  it  was  in  transit. 
It  had  belonged  to  Mi*.  Louis  Vitagliano.  He  had 
sold  it  to  Mr.  George  E.  Wolf(^  who  was  one  of  the 
employees  of  his.     I  did   not   discuss  these  license 
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numbers  with  Mr.  Vitagliano.  I  did  not  discuss 
[238]  with  Mr.  Vitagliano,  in  connection  with  this 
transaction,  whether  he  had  been  to  1019  West  53rd 
Street.  1  went  to  1019  West  53rd  Street,  and 
found  there  was  nothing  there. 

Mr.  Norcop:  We  now  offer  this  exhibit  in  evi- 
dence, if  your  Honor  please. 

Mr.  Angelillo:  If  your  Honor  please,  we  object 
to  it,  particularly  for  the  reason  that  most  of  it  is 
hearsay,  and  further,  the  testimony  of  the  witness 
does  not  correspond  with  the  testimony  of  the  wit- 
ness who  produced  it  in  court  this  morning,  or  who 
identified  it.  The  word  *' International"  is  written 
on  it,  indicating  International  truck.  He  testified  ap- 
parently, from  some  investigation,  which  we  do  not 
know  anything  about,  and  the  records  of  the  Motor 
Vehicle  Department  w^ould  be  the  best  evidence  con- 
cerning the  Chevrolet  truck.  Obviously,  the  Chevro- 
let and  the  International  are  not  one  and  the  same 
person,  and  there  is  no  identification  or  connection 
shown  so  far  that  the  defendant  Vitagliano  is  con- 
nected with  this  Exhibit  No.  29. 

The  Court:  I  was  trying  to  think  of  the  testi- 
mony of  that  witness.  The  witness  identified  one 
defendant,  did  he  not? 

Mr.  Angelillo:  Yes,  he  did  identify  Vitagliano. 
He  was  not  sure  about  it,  however,  and  one  other 
defendant;  I  don't  know  which  one  it  was. 

The  Witness:     Mr.  Weinstein. 

Mr.  Norcop:  In  that  connection,  I  think  I  am 
correct  [239]  in  recalling  that  the  witness  said  he 
took  these  numbers  down  and  placed  them  on  there 
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as  one  of  these  vehicles  was  departing  from  his  sta- 
tion.    The  other  one,  I  think  lie  had  gotten  sooner. 
The  Court:     I  think  it  is  admissible.     The  weight 
will  be  a  question  with  the  jury.     I  will  admit  it. 

(The  document  referred  to  was  received  in 
evidence  and  marked  Government's  Exhibit 
Xo.  30.) 

{By  the  Witness:) 

At  that  time  I  believe  tliat  was  all  the  investiga- 
tion we  had  regarding  that.  We  did  make  a  trip 
back  a  few  days  later,  and  at  that  time  I  was  also 
accompanied  with  Mr.  Earnest,  and  we  talked  to  ]Mr. 
Vitagliano  at  his  service  station  at  Twelfth  and 
Stanford,  right  in  front  of  it,  and,  as  I  recall,  J 
asked  Mr.  Vitagliano  something  about  his  brother 
Tony,  who  is  knowTi  as  Tony  Vit. 

On  that  day  he  more  or  less  blew  up.  We  had  a 
few  words,  which  were  quieted  down  in  a  very  short 
time,  and  we  went  in  the  coffee  shop,  or  a  little 
restaurant,  w^hich  was  on  the  same  lot,  and  Mr. 
Vitagliano  apologized  for  blowing  np,  and  told  us 
lie  had  a  letter  from  Mr.  D'Orr  stating  he  could  sell 
tires.  He  showed  it  to  us.  It  seemed  as  though 
he  had  a  few  change-overs.  He  told  me  he  had  a 
few  change-overs,  and  he  figured  they  were  used 
tires,  and  he  wrote  to  Mr.  D'Orr,  and  ask  him  if  he 
could  sell  these,  and  Mr.  D'Orr  had  answered  that 
he  could  sell  them  if  they  were  used  [240]  tires. 
That  was  all  of  the  conversation,  other  than  he  said 
he  hadn't  sold  any  more  tires.     I  think  I  was  in 
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there  again.  This  time  I  was  by  myself.  Mr. 
Vitagliano  was  there.  I  cannot  give  you  any  ap- 
proximation of  the  date.  It  was  just  prior  to  the 
indictment,  T  believe.  Mr.  Weinstein  in  one  of  the 
truck  had  quite  a  few  used  tires  on  it.  Mi'.  Wein- 
stein told  me  he  was  in  the  tire  business  for  him- 
self, in  the  used  tire  business.  Mr.  Vitagliano  went 
over  to  my  car  with  me — I  told  him  we  had  quite  a 
bit  of  evidence  that  he  was  selling  some  tires  to  some 
squeegee  place;  and  to  the  Gloege  Coffee  Company, 
and  to  some  of  the  employees  down  at  Bullock's  or 
the  Broadway,  and  he  stated  he  had  not  since  the 
freeze.  He  says,  *^Well,  I  will  tell  you;  I  have 
been  implicated  in  a  couple  of  loads  of  tires,  but 
this  you  are  not  going  to  be  able  to  implicate  me 
in."  So  he  laughed,  kind  of.  I  left.  I  believe 
that's  the  last  time  I  had  a  conversation  with  Mr. 
Vitagliano  regarding  anything. 

I  met  Mr.  Taplin  on  May  26th,  the  same  date  I 
met  Mr.  Vitagliano.  I  have  already  told  you  what 
Mr.  Taplin  said  to  me  down  at  Twelfth  and  Stan- 
ford. I  had  a  conversation  out  at  City  Terrace.  I 
have  already  related  that  conversation.  Other  than 
that,  I  have  had  some  other  conversation  with  Mr. 
Taplin  I  haven't  mentioned.  I  went  to  Mr.  Tay)lin's 
place  of  business  about  the  middle  of  June.  I  be- 
lieve I  had  another  conversation  after  that,  in  the 
office.  I  was  present  at  a  conversation  with  Mr. 
Taplin  about  May  28th  or  29th.  [241]  I  am  not  sure. 
That  was  in  substance  what  Mr.  Dundas  told  about, 
when  Mr.  Taplin  voluntarily  gave  a  letter.     I  saw 
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Mr.  Taplin  on  more  occasions  than  that.  T  saw  Mr. 
Taj)lin  a  few  days  after  he  was  in  the  office.  He 
was  goini^  to  tind  ont  for  nie,  if  he  conld,  what  hap- 
pened to  the  28  tires  that  were  niissinii:.  I  went  out 
to  see  if  he  had.  I  saw  him  at  his  })hice  of  busi- 
ness. I  believe  it  is  4441  Malabar  Street.  Mr. 
Earnest  and  myself  were  present.  I  had  a  conver- 
sation with  Mr.  Taplin.  I  asked  him  if  he  liad  found 
out  anything-  about  the  tires  and  he  told  me  that 
he  believed  that  he  had  been  shorted  those  tires; 
that  they  couldn't  have  gotten  off  unless  the  police 
stole  them.  I  saw  him  several  times  but  it  was  not 
pertaining  to  this  case.  I  have  talked  with  him 
with  relation  to  his  case,  other  than  what  I  have 
related  today  or  the  other  day.  I  saw  him  again 
either  the  last  part  of  September  or  the  first  or 
second  or  third  of  October.  I  believe  it  is  October 
r)th  that  I  saw  him,  and  at  his  place  of  business 
again.  Mr.  Earnest  was  with  me  on  that  occasion. 
I  had  a  talk  with  him.  I  asked  him  for  the  in- 
voices that  I  had  talked  to  him  on  the  telej)hone 
about.  He  had  them  ready  for  me  and  handed  them 
to  me,  I  looked  them  over.  He  had  one  invoice 
showing  the  sale,  and  three  or  four  sheets  showing 
the  makes  of  the  tires  and  all  where  he  had  sold 
these  tires  to  Sammy  Rappan,  or  Rappan  Service, 
rather,  signed  by  Mac  R.  Brown.  On  that  occasion 
1  asked  Mr.  Taplin  how  he  ('A)uw  to  sell  tlu*  ti r(^s 
if  Mr.  Vitagliano  and  Mr.  Weinstein  [-4'J]  had  sold 
them  also,  and  he  said  they  didn't  own  them,  any 
part  of  them.     I  said  ''I  thought  you  told  me  that 
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in  the  presence  of  Mr.  Dundas  and  Mr.  Kaiiiest, 
that  these  tires  were  only  a  third  yours."  And  he 
said,  ''Oh,  I  paid  them  off  a  long  time  ago.  They 
belong  to  me."  I  don't  recall  the  amount  of  money 
that  was  there,  but  I  asked  him  if  Mr.  Ben  Rose 
had  anything  to  do  with  those  at  all.  He  said,  ^^Let 
them  speak  for  themselves."  He  said,  ''I  sold  them 
to  Mac  R.  Brown  and  that  is  his  signature."  I  said, 
' '  Well,  how  did  he  pay  you  ? ' '  He  says,  *  *  Cash. ' '  I 
said,  ''What  did  you  do  with  the  money?"  And  he 
said,  "What  do  you  usually  do  with  money?  I  put 
it  in  the  bank."  And  with  that  I  got  back  in  the 
car  and  we  drove  away."  I  believe  that  is  the  la§t 
time  I  talked  to  Mr.  Taplin  with  reference  to  any 
matters  that  we  have  discussed  here  in  this  case. 

I  first  met  Sam  Weinstein  around  May  the  29th, 
and  it  was  at  3200  City  Terrace,  while  they  were 
unloading  the  tires.  I  had  no  conversation  with 
him  at  that  time.  I  met  him  and  that  was  all.  I 
believe  the  next  time  I  saw  Sam  Weinstein  to  talk 
to  was  at  his  service  station  on  Riverside  Drive  and, 
I  believe,  Victory  Boulevard,  where  they  come  to  a 
point  in  Burbank.  That  was  September,  around 
the  12th  or  14th.  Before  I  saw  Mr.  Weinstein  on 
the  occasion  just  referred  to,  I  had  seen  Mi*.  Brown. 
I  saw  him  two  days  prior  at  2824  Sunset  Boulevard, 
in  a  Signal  Oil  Service  Station.  I  had  a  conversa- 
tion there  with  him.  Donald  Harwood  was  [243] 
present.  I  was  alone.  I  believe  it  was  on  the  next 
day  that  I  asked  him  if  he  knew  Mr.  Weinstein 
and  he  said  he  did  not.     I  showed  him  a  card  that 
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I  had  picked  up  in  his  service  station  with  Mr. 
AVeinstein's  name  in  one  corner  and  Mr.  ]\Iac  W. 
Brown's  on  the  other,  and  lie  said,  "Well,  I  know 
him,  but  I  am  not  proud  of  it.''  I  said,  '*What  is 
the  matter?''  He  said,  ^^Well,  we  don't  speak.'' 
He  said,  '*We  don't  get  alons^."  And  he  says,  *'T 
don't  have  anything  to  do  with  him."  I  said,  '*When 
is  the  last  time  you  ever  saw  Mr.  Weinstein  .^"  And 
he  said,  ^'Oh,  it  has  been  months." 

Then  I  went  down  the  street,  aftcM*  I  had  uotten 
this  invoice,  I  waited  for  a  while  and  watched  the 
service  station.  Mr.  Mac  R.  Brown  got  on  the  tele- 
phone and  called  several  times.  Finally  he  jumped 
in  a  red  Pontiac  car  he  had  and  started  out.  T  fol- 
lowed him  about  a  half  a  block  or  a  block  behind 
him,  and  he  went  over  to  Mr.  Weinstein 's  service 
station  on  Victory  Boulevard  and  Riverside  Drive 
and  drove  in  the  driveway,  and  Mr.  Weinstein  was 
waiting  there  for  him  and  he  got  in  the  car  and  the} 
sped  away.  They  got  in  the  Pontiac  car.  They 
departed  in  the  same  car  that  I  saw  on  Sunset 
Boulevard  that  I  followcnl.  I  saw  Mr.  Weinstein 
about  either  the  next  day  ot*  two  days  thei'eaftei*  at 
his  service  station,  at  the  same  i)lace  I  have  men- 
tioned. I  had  a  talk  with  hini.  Tlieic  were  otluM's 
there.  IMiere  were  (luite  a  IVw  men  there.  One 
thing  in  pai'ticular  I  i*emeniber  was  Mr.  W.  II.  ("ot- 
trell,  an  executive  of  the  Texaco  Oil  Oonipany.  1 
talk(ui  [--l^l-]  to  him  and  only  had  a  very  Tew  words 
with  Mr.  Weinstein.  I  asked  him  if  he  knew  Mr. 
Brown — Mr.  Mac  R.   Brown.     I  received  the  same 
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answers,  that  he  knew  him  but  he  didn't.  1  asked 
him  if  he  knew  where  he  was.  He  said,  **No;"  he 
didn't  know  much  about  him;  that  they  didn't  get 
along  very  well.  I  did  not  say  anything  to  him 
then  about  that.  I  don't  believe  I  ever  talked  to 
Mr.  Weinstein  regarding  the  case  after  that. 

Cross-Examination 
By  Mr.  Goodman : 

On  this  first  occasion  that  I  met  Mr.  Rose  I  went 
out  there  to  his  place  of  business  with  an  OPA 
investigator  by  the  name  of  Mr.  Storms.  Prior 
to  going  out  there  I  did  not  have  arrangements  with 
Mr.  Storms  that  he  was  going  in  to  the  station  of 
Mr.  Rose  and  endeavor  to  buy  some  tires.  The 
occasion  of  Mr.  Storms  and  I  going  out  there  was 
Mr.  Storms  had  talked  to  Mr.  Rose,  and  he  called 
him  up  on  the  telephone  that  morning.  I  was  there 
when  he  called  him  on  the  telephone.  And  he 
talked  to  Mr.  Rose  and  Mr.  Rose  told  him  to  meet 
him  at  11:00  o'clock  at  Olympic  and  Hill  and  he 
would  have  some  tires  for  him.  The  arrangements 
I  knew  nothing  about  before  that.  Mr.  Storms  did 
not  just  call  Mr.  Rose  on  the  telephone  for  the  first 
time  and  state  he  wanted  to  buy  tires.  Mr.  Rose 
asked  him  to  call  him  at  home,  is  what  Mr.  Storms 
told  me.  I  don't  know  that.  I  don't  know  how 
Mr.  Rose  had  met  Mr.  Storms  before  that  telephone 
con-  [245]  versation.  Only  what  Mr.  Storms  told 
me.  Mr.  Storms  had  told  me  that  he  talked  to  Mr. 
Rose  some  time  or  other  prior  to  the  date  that  this 
call  was  made  that  I  overheard. 
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As  to  whether  I  went  out  there  on  tliat  occasion 
with  Mr.  Stoi-ins  foi*  the  ])urpose  of  seeinu'  if  the 
sak*  was  going  to  be  made  and  making  an  arrest 
if  it  was  made — 1  went  to  see  if  the  sak*  was  going 
to  be  made,  but  about  the  arrest  I  don't  know  about 
that.  I  have  never  had  a  badge  with  u\v  in  my  life. 
When  I  went  out  there  I  did  not  stay  in  the  car 
on  on>i  outside  of  the  station.  I  stood  over  right 
across  the  street  on  the  corner.  I  was  in  a  position 
where  I  could  see  what  was  going  on.  I  liad  ])re- 
viously  discussed  with  Mr.  Storms  liow  the  two  of 
us  were  going  to  work  this  particular  matter ;  I  was 
going  to  stand  outside  and  Mr.  Storms  was  going 
to  go  in  there,  so  that  I  could  observe  the  sale  and 
be  a  witness  to  it.  Mr.  Storms  went  in  there  and 
no  sale  was  made.  When  I  saw  that  no  sale  was 
made,  I  didn't  walk  into  the  station.  I  waited.  I 
was  walking  down  the  street  and  Mr.  Storms  came 
down  and  met  me,  and  my  car  was  paiked  and  we 
got  in  my  car  and  drove  into  the  service  station. 
Storms  came  back  and  I  found  out  there  was  no 
sale,  and  we  went  back  to  Mr.  Rose's  station,  the 
two  of  us.  That  is  the  first  time  I  met  Mr.  Rose. 
At  that  time  I  had  a  conversation  with  him.  [  did 
not  ask  him  if  he  would  not  become  an  informer  on 
behalf  of  the  Office  of  Price  Administration  and  tell 
me  all  about  various  tire  deals  that  he  knew  about. 
[24()]  I  asked  him  what  he  knew  about  the  various 
tire  transactions  that  werc^  going  on.  Tins  was  after 
Mr.  Hoffman  talked  to  him.  This  tirst  time  1  went 
out  thei'e  to  get  him  on  a  sah^  and  didn't  get  him. 
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and  1  went  back  with  Mr.  Storms  into  the  station. 
I  did  not  ask  him  to  become  an  informer.  I  never 
used  those  words  before  in  my  life.  I  had  not  prior 
to  that  date  parked  my  car  in  his  station.  I  had  not 
parked  my  car  in  his  station  after  that  date.  As  to 
w^hether  I  ever  parked  my  car  in  his  station— While 
I  was  sitting  in  it  I  might  have  gotten  out  probably 
for  two  or  three  minutes.  As  to  parking  it  by  pay- 
ing him  for  parking — in  his  service  station,  I  never 
parked  there.  I  did  not  ask  him  to  find  a  customer 
to  buy  my  car.  I  would  have  taken  around  $1250.00 
for  my  automobile.  I  would  like  to  have  taken  that. 
As  to  whether  it  was  a  1939  and  was  worth  about 
$500 — it  was  a  1940.  I  did  Hot  9.sk  him  to  find  a 
purchaser.  There  was  some  conversation  between 
Mr.  Rose  and  I  concerning  my  car.  I  told  Mr.  Rose 
that  I  was  going  to  sell  my  car;  and  he  said,  **I  will 
make  a  deal  with  you."  And  I  told  him  that  I  was 
not  interested.  And  he  called  me  up— in  fact,  a 
couple  of  times — and  told  me  that  he  had  around  a 
$700  deal  or  something,  and  1  still  told  him  that  I 
was  not  interested.  I  did  not  tell  him  I  wanted 
$1200.  I  didn't  give  him  any  price.  I  have  related 
everything  that  took  place  on  this  first  occasion  to 
the  best  of  my  knowledge.  I  asked  Mr.  Rose  why 
he  did  not  proceed  to  consummate  the  sale  of  Mr. 
Storms  that  1  knew  [247]  he  was  going  to  make. 
He  told  me  that  he  thought  bettor  of  it.  And 
would  not  make  the  sale.  At  the  time  that  Mr. 
Storms  and  I  went  out  to  Mr.  Rose's  station  I  did 
not  already  know  that  Mr.  Rose  had  bought  some 
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tires  from  a  place  in  Ontario.  He  had  not  ]mv- 
ehased  any  tires  at  that  time.  I  did  not  know  that 
he  had  bought  any  tires  from  any  source  up  to  that 
time.  I  had  no  information  about  any  purchases 
by  him  at  tliat  time.  1  believe  the  next  chxy  I  saw 
him  was  about  two  or  three  weeks  after  that  date. 
I  never  asked  him  to  become  an  informer  at  any 
time.  On  that  occasion  I  did  not  discuss  with  him 
the  sale  of  my  car. 

As  to  whether  when  I  went  out  there  on  that  sec- 
ond occasion  I  had  received  any  information  or 
knowledge  that  Mr.  Rose  had  bought  any  new  tires 
and  tubes  from  a  retailer  who  was  liquidating — 
Only  that  Mr.  Rose  told  me  on  the  first  occasion 
tHat  he  was  mixed  up  with  the  tire  boys  in  some 
deals.  He  told  me  he  was  mixed  up  with  Mr. 
Vitagliano  and  some  of  them,  so  I  knew  that  he  was, 
from  his  own  lips. 

As  to  whether  I  knew  that  he  had  bought  tii'es 
legitimately,  as  a  retailer — 

He  didn't  break  it  down,  whether  it  was  legiti- 
mate or  illegitimately.  He  used  the  phrase  *' mixed 
up",  as  well  as  I  recall.  He  said  he  had  been 
\)u^ti(]aled  or  mixed  up.  I  wouldn't  say  that  he 
used  exactly  those  words  with  Mr.  Vitagliano.  I 
am  sure  he  told  me  that  in  substance.  He  used 
the  names  of  some  persons  with  whom  he  was  mixed 
up.  He  used  [248]  Les  Carson,  Louis  Vitagliano 
and  Leo  the  Lion.  I  had  met  Mi*.  Vitagliano.  Mr. 
Paddock,  to  my  knowledge,  has  never  bec^n  an  OPA 
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representative  and  he  has  never  worked  for  the 
Government  at  any  time,  to  my  knowledge.  Mr. 
Eose  and  I  never  discussed  the  subject  matter  that 
our  representative  of  the  Office  of  Price  Adminis- 
tration would  steer  sales  to  legitimate  retailers 
where  other  retailers  w^ere  liquidating,  at  any  time. 
The  third  occasion  is  w^hen  I  saw  Mr.  Rose  at  Mr. 
Dundas'  office  in  the  middle  of  July,  1942,  to  the 
best  of  my  recollection.  As  to  whether  up  to  that 
time  I  had  made  any  investigation  or  received  any 
knowledge  that  Mr.  Rose  had  bought  any  new^  tires 
from  any  retailer  w^ho  w^as  liquidating,  other  than 
from  the  lips  of  Mr.  Rose — I  don't  believe  that 
we  had  then,  whether  that  was  before  the  Kreling 
deal  or  not. 

As  to  the  occasion  for  Mr.  Rose  coming  into 
Mr.  Dimdas'  office  in  the  middle  of  July,  1942 — 
Mr.  Rose  came  in  voluntarily.  We  had  no  knowl- 
edge that  he  was  coming  in.  As  to  whether  on 
that  occasion  he  and  I  and  Mr.  Dundas  had  quite 
a  kidding  conversation — I  would  not  say  it  was 
entirely  kidding;  we  might  have  kidded  a  little 
bit  after — not  kidded,  either,  after  the  thing  was 
over,  that  he  knew  better  than  we  did  to  v/hat 
extent  he  was  mixed  up  and  it  was  up  to  him  to 
get  himself  cleared  up.  At  that  time  any  informa- 
tion that  we  had  he  was  mixed  u])  in  anything 
that  was  unlawful  was  just  hearsay.  Mr.  Rose 
and  Mr.  Dundas  and  T  [249]  were  not  kidding 
back  and   forth  during  that  entire  meeting  about 


322  Benjamin  Rose  and  Louis  Vitagliano 

(Testimony  of  John  Foster.) 

this  gnn  and  about  this  $500  and  all  the  facts  that 
1  spoke  about.  That  was  a  very  sober  part  of 
the  meeting  when  Mr.  Hose  told  us  about  the  gun. 
He  was  very  serious  about  it,  and  that  was  his 
reason  for  not  giving  us  any  more  information 
about  any  of  the  activities.  He  told  us  he  couldn't 
give  us  any  of  it;  that  he  was  mixed  up  and  he 
wanted  to  get  right,  and  if  it  was  a  matter  of 
$500  or  $1,000,  why,  that  he  could  contribute  to 
the  OPxV  or  anything  else,  he  would  be  glad  to  do 
it  so  he  could  get  a  fresh  start. 

As  to  why  I  didn't  arrest  him  if  he  made  that 
kind  of  a  statement — I  have  not  power  to  arrest. 
Mr.  Dundas  has  no  power  to  arrest.  We  had 
nothing  to  arrest  Mr.  Rose  for.  We  had  complaints 
that  he  had  committed  an  offense,  but  our  investi- 
gation was  not  entirely  closed  at  the  time.  At  that 
time  we  did  not  decide  we  were  going  to  shad(nv 
and  trail  Mr.  Rose  until  we  could  get  enough  evi- 
dence on  him.  This  investigation  was  not  secretive 
at  all.  Practically  everything  I  learned  I  dis- 
cussed with  Mr.  Rose  and  I  practically  begged 
him — I  won't  say  exactly — but  I  implored  him  on 
several  times  why  he  didn't  cut  out  his  activities 
that  he  was  doing  and  it  would  save  him  a  lot  of 
trouble.  It  is  not  a  fact  that  all  the  information 
that  my  office  had  about  these  matters  1  got  from 
Mr.  Rose  directly.  I  did  just  previously,  in  answer- 
ing your  question,  state  that  1  did  g(»t  the  infor- 
mation fi'OTu  Mr.   Ross  up  to  that  time.  [250] 
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As  to  whether  my  office,  on  the  occasion  when 
he  said  that  Mr.  Goodman  was  representing  him 
and  that  I  w^ould  get  the  invoices  from  you  and 
whether  I  didn't  get  invoices  sent  to  the  Office  of 
Price  Administration  from  your  office  in  which 
you  gave  my  office  copies,  not  only  of  all  the  pur- 
chases made  by  Mr.  Rose  w^hich  have  been  testified 
to  in  this  case,  the  one  in  Ontario,  the  one  in  Pasa- 
dena, but  also  copies  of  the  invoices  showing  the 
sales  to  the  Golden  Lubricants— I  picked  them  up 
at  your  office  on  one  occasion,  after  calling  you  for 
them,  and  they  were  not  as  I  had  asked  for  them. 

Mr.  Goodman:  Now,  I  demand  that  they  be  pro- 
duced at  this  time,  and  I  understand  you  have 
them  here,  Mr.  Norcop. 

Mr.  Norcop:  Everything  that  you  have  asked 
for.  At  this  time,  if  the  court  please,  in  the  in- 
terests of  justice,  I  think  that,  in  view  <>f  the 
court's  ruling,  the  government,  which  is  not  here 
to  prosecute  any  person  improperly  riioves  to  'dis- 
miss Mr.  Lieb,  because  there  wiir  be  nothing  fur- 
ther and  I  anticipate  the  court's  ruling  and 'I 
would  agree  with  the  court's  ruling.  We  will  save 
his  counsel  an  effort  of  making  a  motion  to  dis- 
miss. 

The  Court:  The  court  feels  that  the  motion 
should  be  granted  and  Mr.  Lieb's  indictment,  so 
far  as  Mr.  Lieb  is  concerned,  dismissed,  and  bond 
exonerated.  [251] 
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Cross  Examination —  ( Resumed ) 
Mr.   Norcop:     Do  you  want   us  to  produce   now 
what  you  asked  about? 

Mr.  Goodman:  I  would  like  to  do  it  through 
the  witness  your  Honor. 

The   Witness: 

As  to  whether  it  is  a  fact  that  1  received  from 
your  office  a  copy  of  the  purchase  by  Mr.  Rose  of 
the  tires  from  the  location  in  Ontario,  California; 
that  is  the  last  one  1  called  you  for,  and  this  is 
the  one  you  sent  to  me  through  the  mail,  a  copy 
of  the  purchase  from  Ontario. 

(Counsel  has  handed  the  witness  a  docu- 
ment from  the  files  and  records  of  Government 
counsel.) 

I  am  not  sure  whether  the  original  of  this  pur- 
chase is  now  in  evidence.  As  to  Goverament  Ex- 
hibit 14,  I  did  not  receive  that  portion  of  the  ex- 
hibit which  is  the  first  document  in  the  exhibit, 
which  is  invoice  7441,  along  with  the  document 
which  you  first  showed  me,  which  is  a  copy  of  that 
invoice.  I  picked  that  up  at  Sam  Kelber's,  out 
in  Ontario,  ("alifornia.  As  to  whether  I  did  have 
notice  from  Mr.  Rose  that  I  find  on  this  j)articulai* 
purchase — not  notice;  I  knew  of  it  before  I  asked 
for  a  copy  of  the  invoice.  I  knew  about  it  befor(\ 
and  then  when  I  got  the  copy  of  the  invoic(\  T 
knew  the  number  of  tires,  tlie  iunn})er  of  tubes,  «ni(l 
the  purchase  price. 
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(The  document  refrred  to  was  marked  De- 
fendant's Exhibit  No.  8,  for  identification.) 

As  to  whether  I  have  related  to  the  court,  or  any 
of  the  government  witnesses  related  to  the  court  all 
of  the  information  and  knowledge  that  I  have  per- 
taining to  sales  of  tires  made  by  Mr.  Kose,  I 
wouldn't  attempt  to  answer  that  [252]  question, 
because  there  may  still  be  some;  in  fact  I  am  sure 
there  is  still  a  sale  that  has  not  been  referred  to. 
As  to  this  other  document,  which  also  comes  from 
the  Government  counsel's  files  and  records,  I  be- 
lieve I  did  receive  that  document  from  your  office. 
I  believe  this  is  one  of  the  ones  I  asked  you  to 
have  certified  as  correct,  and  you  stated  that  you 
couldn't  do  so.  I  did  not  ask  you  for  certified 
copies,  I  asked  you  to  have  Mr.  Rose  have  this 
certified  as  being  correct  and  a  legitimate  sale  by 
Mr.  Rose.    Mr.  Rose's  signature  was  already  on  it. 

Whether  I  would  introduce  here  in  evidence  a 
sale  to  the  Golden  Lubricants,  which  is  Govern- 
ment's Exhibit  28,  and  whether  I  can  state  to  the 
court  and  jury  why  this  particular  sale  and  trans- 
action was  not  previously  brought  to  the  attention 
of  the  court  and  jury,  I  couldn't  answer  that,  be- 
cause I  am  not  sure  that  it  was  not.  I  have  not 
since  this  trial  started  made  an  attempt  to  come 
to  your  office  to  ask  for  the  original  invoice  of  that 
particular  transaction.  I  was  in  your  office  ])ofore 
the  trial.  I  picked  up  the  documents  that  I  asked 
for;  I  have  not  been  back  there  since. 
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(The  document  referred  to  was  marked  De- 
fendant's Exhibit  C  for  identitieation.) 

As  this  copy  of  invoice  which  also  comes  from 
the  tiles  and  records  of  government  counsel,  and 
whether  I  received  that  dociimcnt  with  the  same 
letter  of  transmittal,  with  the  documents  that  have 
been  previously  identified  by  [253]  me — I  picked 
this  up  in  your  office,  yes,  when  I  requested  you 
to  have  it  for  me.  I  picked  this  up  at  Mr.  Kre- 
ling's.  I  got  the  original  of  Government's  Exhibit 
No.  10  from  Mr.  Kreling,  who  w^as  the  seller  of 
the  tires  to  Mr.  Rose.  Mr.  Rose,  through  you,  fur- 
nished me  with  a  copy  of  that  invoice  which  I 
picked  up  at  your  oflSce,  at  my  request. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  D  for  identitieation). 

As  to  this  copy  of  another  invoice  dated  Sep- 
tember the  5th,  1942,  and  whether  I  got  that  from 
your  office  along  with  the  other  documents  which 
I  have  previously  identified,  yes,  I  picked  this  up 
— well,  I  got  it  from  your  office,  at  any  rate.  T 
can't  say  whether  this  is  one  I  got  through  the 
mail  or  whether  I  picked  it  up  at  your  office.  As 
to  whether  I  knew  w^hen  I  received  the  copy  of 
the  invoice  from  your  office,  whether  it  was  in  per- 
son or  by  mail,  that  Mr.  Rose  claimed  that  he  sold 
48  new  tires  and  130  new  tubes  to  the  Golden 
Lubricants,  Inc.  on  September  the  5t]i.  1942,  T 
knew  that  prior  to  picking  it  up;  that  is  why  T 
asked  for  it.     I  asked  Mr.  Rose  what  he  did  with 
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the  tires.     He  told  me  he  sold  them  to  Joe  Miinn, 

like  he  did  the  rest  of  them. 

(The  document  referred  to  was  marked  De- 
fendant's  Exhibit   F   for  identification.) 

I  can't  answer  yes  or  no  whether  Mr.  Rose  had 
previously  informed  me  that  the  tires  which  he  had 
purchased  from  Sammy's  Auto  Shop  in  Ontario, 
from  Mr.  Slavett  in  Pasadena,  [254]  and  from 
Mr.  Mike  Kreling,  and  from  Sam  Kelber  he  had 
sold  to  the  Golden  Lubricants,  Inc.  As  to  the 
tires  that  he  had  purchased  from  Ontario,  he  told 
me  he  had  sold  those  to  Joe  Munn.  He  did  not 
give  me  any  other  information,  other  than  Joe 
Munn.  There  was  nothing  else  said  about  any 
name  of  purchaser  other  than  Joe  Munn.  I  couldn  't 
tell  you  whether  that  is  the  same  Joe  Munn  whose 
name  appears  on  the  invoice  of  September  5,  1942, 
as  a  representative  of  Golden  Lubricants,  Inc. 

As  to  whether  actually,  before  the  indictment  was 
returned  in  this  case,  I  either  had  knowledge  from 
sources  other  than  Mr.  Rose,  or  from  Mr.  Rose 
directly,  or  through  you  as  his  attorney,  of  all  of 
the  purchases  of  tires  and  tubes  from  the  four 
transactions  which  have  been  related  in  this  court- 
room that  he  purchased,  I  don't  believe  I  did  on 
the  Slavett  tires.  I  am  not  sure  of  that,  but  I  don't 
})€lieve  I  ever  asked  for  the  Slavett  sale.  I  received 
the  documents  for  every  purchase  that  I  asked  for. 

I  had  knowledi^e  or  notice,  either  from  independ- 
ent sources,  or  from  Mr.  Rose,  or  from  you  as  his 
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counsel,  that  Mr.  Rose  had  ])urehased  new  tires  and 
tubes  from  Ontario,  from  Mr.  Mike  Kreling  and 
from  Sam  Kelber. 

Before  tlie  indictment  was  returned,  I  know  how 
or  through  what  means  I  discovered  the  sale  of  the 
new  tires  and  tubes  to  Mr.  Rose  by  Mr.  Slavett.  I 
discovered  that  wlien  I  called  on  Mr.  Humbert  of 
the  Bay  Cities  Transfer  Company.  [255]  He  told 
me  that  he  had  picked  up  tires  at  that  address.  I 
had  not  previously  to  that  date  made  arrangements 
with  Mr.  Humbert,  that  he  was  to  notify  me  of 
any  and  all  movements  of  tires  made  on  behalf  of 
Mr.  Rose.  I  made  such  arrangements  upon  that 
call  that  I  found  out  he  had  picked  up  tires  at  1850 
East  Colorado,  Pasadena,  California.  I  can't  re- 
call the  exact  date  of  that  particular  call.  I  believe 
it  was  in  September.  Tt  was  after  the  sale  to  Mr. 
Reuben  Slavett  by  Mr.  Rose.  Possibly  two  weeks. 
Coming  back  to  the  original  conversation  that  I  had 
with  Mr.  Rose,  I  stated  yesterday  that  I  had  previ- 
ously had  a  conversation  with  Mr.  Storms,  also  an 
investigator  of  the  OPA ;  as  to  whether  it  is  a  fact 
that  Mr.  Storms  had  previously  told  me  that  he  had 
had  a  conversation  with  Dave  Rose,  the  brother  of 
the  defendant,  Benjamin  Rose,  in  reference  to  the 
sale  of  new  tires — I  can't  answer  tliat  correctly 
because  I  don't  recall  whether  he  told  me  Ben  Rose 
or  Dave  Rose.  It  could  have  been  Dave  Rose.  It  is 
not  a  fact  that  when  Mr.  Storms  and  T  tlien  drove 
into  the  gasoline  station  after  I  saw  that  no  sale  was 
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made,  the  first  thing  I  said  to  Ben  Rose:  ''Where  is 
Dave?''  I  couldn't  say  whether  Mr.  Storms  said  it 
or  not.  Dave's  name  was  not  mentioned  at  that  time 
to  the  best  of  my  knowledge.  It  is  not  a  fact  that 
Mr.  Ben  Rose  answered  and  said,  ''He  isn't  here".  I 
didn't  say,  "Why,  I  can  see  his  car  there".  Mr. 
Rose  did  not  answer,  "Why,  Dave  had  just  went 
down  to  the  Marine  Recruiting  Office."  No  such 
[256]  conversation  in  my  hearing  ever  took  place. 
When  in  a  previous  answer  I  said,  "Not  at  that 
time",  I  did  not  have  reference  to  some  other  time 
that  I  may  have  had  a  conversation  in  which  Mr. 
Dave  Rose  was  involved. 

The  only  other  conversation  is  that  at  one  time 
Ben  told  me  that  his  brother  was  going  in  the 
navy  or  was  in  the  navy.  That  is  all  that  was  said. 
There  was  nothing  about  any  marine  corps  or  any- 
thing ever  mentioned,  because  I  never  inquired 
about  it.  That  was  not  the  same  time  Mr.  Ben 
Rose  said  he  was  enlisting  in  the  navy,  that  was  at 
some  other  time. 

Yesterday  I  testified  that  I  did  not  park  my 
car  at  Mr.  Rose's  station.  As  to  whether  I  parked 
my  car  on  many  occasions  a  half  a  block  south  of 
Olympic  and  Hill  at  one  of  the  parking  stations 
of  Mr.  Rose — that  is  at  a  parking  lot,  and  I  gave 
you  a  statement  I  never  parked  in  his  station.  I 
never  did.  I  parked  at  a  lot  across  the  street;  it 
has  no  name  on  it,  to  the  best  of  my  knowledge.     I 
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ecnildn't  tell  you  who  owns  it.  I  paid  for  my  park- 
ins: every  time  I  ever  ])arked.  As  to  whether  T 
know  tliat  is  Mr.  Kose's  i^arking  lot,  Mr.  Rose  was 
never  tliere.  I  saw  him  in  front  (»f  the  lot  on  one 
oecasion. 

It  is  not  a  fact  that  on  this  oecasion  when  I  had 
this  alleged  conversation  in  which  Mr.  Rose  said, 
**Why  don't  you  come  over  on  my  side?''  that  at 
that  time  I  told  him  that  I  was  not  makins:  very 
nnich  money  workin^r  for  the  OPA;  that  I  was 
losing'  my  [257]  home,  but  that  I  had  to  stick  witli 
the  OPA  because  they  had  already  got  me  two  de- 
ferments and  I  wanted  to  stay  there  and  stay  out 
of  military  service.  At  no  time  did  I  ever  make 
such  a  statement  to  Louis  Vitagliano.  T  did  not 
get  two  deferments. 

If  Mr.  Rose,  on  one  occasion,  tixed  my  automo- 
bile, something  wrong  with  the  electrical  system, 
while  that  car  was  on  one  of  his  parking  lots,  he  cer- 
tainly did  it  in  my  absence.  I  knew  nothing  of  it. 
I  never  asked  Benjamin  Rose  to  sell  my  car.  I 
told  him  I  wanted  to  sell  the  car. 

On  the  occasion  when  I  went  out  to  613  North 
Virgil  Avenue,  when  these  pictures  were  taken, 
I  did  not  know  prior  to  that  date  that  there  were 
new  tires  and  tubes  stored  at  that  address.  The 
date  of  that  occasion,  to  the  best  of  my  knowledge, 
was  September  the  19th,  on  a  Saturday.  I  hadn't 
found  out  ])rior  to  that  date  that  Mr.  Rose  had  to 
move  the  storage  of  his  new  tires  and  tubes  from 
613  North  Virgil  t(»  the  place  on  Sunset  and  Hron- 
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son.  I  had  not  found  out  prior  to  that  date  through 
the  truck  driver,  Mr.  Humbert,  and  through  my 
investigation  of  all  the  purchases  in  Pasadena,  and 
from  Mr.  Kerling,  that  the  tires  had  been  delivered 
to  613  North  Virgil.  I  first  found  out  that  they  had 
been  delivered  to  613  North  Virgil  after  September 
the  19th,  after  I  found  that  warehouse  filled  v^ith 
tires. 

I  went  out  there  definitely.  At  that  time,  I  did 
not  know  that  those  tires  belonged  to  Ben  Rose.  I 
never  did  [258]  find  out  definitely  that  they  be- 
longed to  Mr.  Rose  because  he  denied  that  they 
belonged  to  him.  Whether  the  police  officer  took 
the  key  out  of  his  pocket  against  his  will,  he  still 
denied  that  they  were  his.  I  didn't  find  out  defi- 
nitely then.  I  couldn't  say  that  I  know  now  that 
they  are  his  tires.  I  have  a  pretty  good  idea,  but  I 
couldn't  state  that  I  know  that  they  are  his. 

Mr.  Goodman:  At  this  time  I  ask  that  those 
four  tires  from  the  Hertz  car,  or  one  of  them  at 
least,  be  brought  into  the  court  room. 

(By  the  Witness): 

I  did  not  ever  find  out  definitely  that  Mr.  Rose 
owned  any  of  the  tires  that  were  returned  in  the 
Hertz  truck.  As  to  those  four  tires  that  came  from 
the  Hertz  Driverless  Company,  I  picked  them  up 
there,  around  October  the  5th.  1  made  a  record  of 
the  })ick-up  of  those  tires.  I  made  it  on  a  piece  of 
pai)er,  and  I  think  I  still  have  that  piece  of  pa[)er. 
I  did  not  mark  the  tires  in  any  way.     1  took  the 
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tires  and  tagged  them  as  they  are  tagged  now,  if 
you  will  notice,  and  on  that  very  occasion.  As  to 
this  one  of  these  tires  and  this  white  tab,  that  is  in 
my  handwriting.  I  w^rote  that  at  that  time. 
(Counsel  reads.) 
*'Ben  Rose — Picked  up  a  Hertz-I^-Drive  October 
5— 42— Foster."  [259] 

(By  the  Witness) : 

As  to  where  I  got  the  information  at  that  time 
that  these  tires  belonged  to  Ben  Rose,  Mr.  Menden- 
hall  of  the  Hertz-U-Drive  told  me  that  Benjamin 
Rose  hired  the  truck  and  Benjamin  Rose  did  not 
bring  it  back,  but  that  Benjamin  Rose  came  back 
again  and  asked  him  for  the  four  tires  that  were  in 
the  truck,  and  he  referred  him  to  Mr.  Begley.  I 
was  here  in  court  the  other  day  w^hen  he  testified 
that  he  did  not  know  w^ho  came  to  call  for  the  tires. 
I  am  certain  he  told  me  that  Ben  Rose  called  for 
the  tires.  Based  upon  that  statement,  I  tabbed  these 
tires  as  Ben  Rose's  tires.  I  did  not  see  the  tires  re- 
turned. 

My  conclusion,  that  they  were  Ben  Rose's  tires 
was  not  based  upon — that  is,  the  record  that  I  made 
here,  that  tab,  was  not  based  upon  what  the  gentle- 
man told  me  at  the  U-Driver's  place.  Those  are 
some  of  the  tires  that  were  at  3200  City  Terrace. 
I  knew  that  Benjamin  Rose  ])icked  up  those  tires, 
even  tliough  they  were  billed  out  to  Mac  R.  Brown, 
and  tlu'y  liad  those  tires  taken  out  to  a  certain 
place.     1  know  that  because  Mr.  Humbert  told  me. 
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When  I  got  out  there  at  613  North  Virgil,  when 
I  saw  Mr.  Rose  there,  that  is,  when  he  drove  up, 
I  had  not  found  the  warehouse  full  of  tires  at  that 
time.  When  I  did  find  the  warehouse  with  the 
tires,  I  had  no  knowledge  at  all  whether  they  were 
stolen  property  or  were  not.  Prior  to  the  time  that 
I  went  there,  I  had  not  called  the  Wilshire  [260] 
police  station  and  asked  for  two  officers  to  come  out, 
particularly  Officer  Hamilton.  I  called  them  after 
I  found  the  warehouse.  After  I  saw  Mr.  Rose  on 
the  first  occasion  that  day.  I  called  the  police  offi- 
cer to  see  what  was  in  the  warehouse,  and  I  did  not 
have  any  powers  at  all  to  go  in  that  warehouse  to 
find  out  who  it  belonged  to,  or  anything  else.  At 
that  time  I  did  not  know  whether  it  was  Mr.  Rose's 
warehouse,  or  whose  it  was.  I  did  not  have  a  search 
warrant.  I  did  not  ask  the  police  officer  to  get  one, 
when  I  came  out  there.  When  the  police  officer 
arrived  there,  and  Mr.  Rose  refused  to  deliver  the 
key  to  the  place,  I  believed  he  had  a  key.  I  did  not 
at  any  time  ask  the  police  officer  Hamilton  to  open 
up  the  j)lace,  to  get  the  keys  from  Mr.  Rose.  I  was 
standing  by.  I  cannot  recall  that  Mr.  Rose  was 
there  the  first  time  Mr.  Hamilton  arrived.  I  don't 
recall  wliat  was  the  first  thing  I  said  to  Officer 
Hamilton  in  the  presence  of  Mr.  Rose. 

As  to  whether  I  recall  telling  him  ^' There  are 
some  new  tires  and  tubes  stored  in  tliis  place.  Wo 
would  like  to  get  in  there'' — I  told  liim  we  would 
like  to  '^qX  in  thei'C,  yes.  After  I  got  in  there,  I  did 
not  have  a  picture  taken  of  tlie  place,  without  mov- 
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ing  any  of  the  tires  or  boxes  or  paper,  or  empty 
boxes,  as  reflected  in  tliis  picture.  Practically 
everything  in  the  ])lace  was  moved.  This  picture 
does  practically  reflect  the  ai)pearance  of  that  room 
as  it  was  when  I  first  walked  in.  After  we  got  in 
there,  the  first  [261]  thing  was  to  take  an  inventory 
of  the  tires,  and  in  inventorying  the  tires,  we  moved 
them.  We  took  an  inventory  of  the  tires.  We  had 
to  move  them  to  take  it.  We  kicked  the  wrappings 
aside  quite  a  bit,  and  in  doing  so,  w^e  had  to  move 
some  of  the  tubes  to  get  at  the  tires.  After  that  we 
kicked  the  wrappings  back,  as  nearly  as  we  could, 
wdth  our  foot,  as  they  were  originally,  and  we  did 
move  the  lantern  that  was  in  there,  so  that  it  would 
show  in  the  picture.  We  did  not  have  to  move  any 
tubes  out  of  the  boxes.  We  moved  the  tube  boxes. 
As  to  whether  we  took  a  tube  out  of  a  box,  and  ])ut 
it  on  top,  so  it  would  reflect  in  the  picture — I  don't 
say  we  did  not.     I  don't  remember.     I  could  have. 

If  I  recall  correctly,  I  took  an  inventory  of  ()7 
tires  plus  the  nine  that  were  taken  into  the  police 
station.  The  nine  tires  that  were  taken  to  the  police 
station  were  the  only  tires  not  wrapped  at  all.  How 
many  were  partially  wrapped,  I  couldn't  say.  1 
don't  remember.  No  tires  were  left  in  the  place 
entirely  unwrapped.  We  did  not  unwrap  any,  or 
take  one  wrap]>ing  off  of  a  tire.  In  taking  the  in- 
ventory, I  don't  believe  any  ])aper  fell  off.  We 
were  careful,  because  we  did  not  want  to  do  that. 
To  take  that  inventory,  I  would  say  it  didn't  take 
us  more  than  a  haU'  an  hour.     Mr.  Kose  was  not 
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there  all  that  time.  I  believe  Mr.  Rose  left  toward 
the  end.  I  am  not  sure  whether  Mr.  Rose  was 
there  when  the  photographer  was  there.  If  he  was, 
he  was  not  there  very  long  after  the  photographer 
got  there.  I  believe  they  left.  [262]  It  is  not  a  fact 
that  he  was  there  when  the  picture  was  taken.  I 
believe  we  called  the  photographer  before  taking 
the  inventory.  I  couldn't  be  sure  of  that.  I  don't 
believe  we  waited  until  the  inventory  was  taken,  and 
then  called  him.     It  could  have  been,  however. 

There  were  nine  tires  unwrapped.  I  thought  if 
there  were  any  stolen  tires  in  there — we  had  no 
knowledge  of  where  the  tires  came  from,  and  I 
wanted  to  check  those  tires,  and  I  suggested  the 
only  ones  Officer  Hamilton  take  would  be  the  ones 
which  were  unwrapped.  As  to  whether  I  remember 
my  testimony  yesterday  that  the  reason  they  were 
taken  was  because  I  wanted  them  to  be  taken  there 
so  they  wouldn't  be  stolen,  because  they  were  un- 
wrapped— no,  sir,  I  did  not  make  any  such  state- 
ment, I  believe.  I  did  not  ask  Officer  Hamilton 
to  take  the  tires.  He  took  them  voluntarily.  I 
did  not  later  get  a  telephone  call  from  Mr.  Hamilton 
telling  me  that  he  was  going  to  release  the  tires  to 
Mr.  Rose.  I  got  one  from  Hamilton  asking  me  if 
he  could  release  them.  I  told  him  no,  I  would 
refer  it  to  Mr.  Dundas.  I  believe  I  talked  to  Mr. 
Uundas.  Then  I  told  him,  so  far  as  I  was  con- 
cerned, ''You  will  have  to  have  them  there."  I 
don't  believe  Mr.  Dundas  told  me  to  release  them. 
At  that  time  Officer  Hamilton  did  not  tell  me  over 
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the  i)lioiie  tliat  be  had  already  told  Mr.  Rose  to  eonie 
U])  and  get  his  tires.  He  told  inc,  if  I  ircall,  that 
Mr.  Rose  was  \\\)  tliciv  in  a  truck  to  })ick  them  \\\). 
After  speaking'  to  me,  he  told  nie  he  would  tell  Mi*. 
Rose  [2()3]  he  couldn't  deliver  the  tires.  The  ])ur- 
pose  of  my  holding  the  tires  at  that  time,  when  I 
found  out  they  were  Mr.  Rose's  was  I  knew  that 
the  tires  were  not  legal.  I  did  not  just  testify  that 
I  knew  these  tires  came  from  a  certain  place,  be- 
cause at  that  time  I  didn't  know  where  these  tires 
came  from.  As  to  whether  I  know  now — I  am  not 
sure.  I  know  two  loads  were  ])ut  in  there,  and 
where  those  came  from,  but  as  to  all  the  tires  jnit  in 
I  couldn't  testify  where  they  came  from.  Confining 
the  tires  to  the  nine  tires,  I  do  not  know  where 
they  came  from.  On  this  day  I  did  not  know 
w^here  they  came  from.  Mr.  Rose  did  not  tell  me 
that  these  tires  from  the  warehouse  at  613  North 
Virgil  had  been  sold  to  the  United  States  Defense 
Supply  Corporation.  T  did  not  ever  check  to  see. 
(Counsel  shows  the  witness  a  document.) 

That's  the  first  time  I  ever  saw  that.  I  have  seen 
a  foT'm  of  that  kind  before.  1  know  w^hat  it  is.  It 
shows  a  purported  sale  to  the  Defense  Supply  Cor- 
poration of  the  United  States  Government.  That 
does  not  require  a  certificate. 

(Th(^  document  refeired  to  was  marked  D(^- 
fendants'  Exhibit  F  for  identification.) 
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Cross-Examination 
By  Mr.  Angelillo  : 

The  first  occasion  that  I  saw  Mr.  Vitagliano,  I 
believe  was  May  26,  1942,  at  12th  and  Stanford.  I 
don't  believe  I  [264]  ever  asked  him  to  come  to  my 
office.  I  did  not  ascertain  whether  he  had  one  or 
more  service  stations  at  that  time.  I  found  out 
subsequently  that  he  had  two.  I  know^  the  address, 
but  I  don't  know  the  name.  I  never  heard  of 
I.ouie's  Super  Station.  I  never  knew  Signal  Motor 
Service  belonged  to  him.  I  know  where  that  is, 
but  I  never  knew  that  it  belonged  to  Vitagliano.  I 
have  been  to  Stanford  Motor  Service.  I  knew  that 
was  his. 

(Two  letters  are  produced.) 

As  to  these  two  letters,  I  saw  two  similar.  I 
imagine  they  are  the  same  ones. 

(The    documents    referred    to    were    marked 
Defendants'  Exhibit  G,  for  identification. 

I  saw  these  two  letters  either  on  May  26th,  or 
the  following  call  that  I  made  to  Mr.  Vitagliano.  I 
discussed  the  contents  of  these  two  letters.  There 
was  present  William  Pitzer,  Louie  Vitagliano,  and 
myself.  Mr.  Vitagliano  showed  us  the  letters,  and 
told  us  that  he  had  authority  to  sell  a  few  tires  that 
he  had,  and  that  this  was  his  authority,  and  we 
told  him  that  Mr.  D'Orr  was  wrong  on  it;  that  had 
he  come  out  and  looked  at  the  tires  he  would  have 
been  wrong,  but  up  to  that  date  it  was  ])i'obably  all 
right,  as  long  as  he  had  the  authority  for  Mr.  D'Orr. 
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That  discussion  could  have  taken  place  at  the  time 
fhat  the  trucks  were  there.  I  couldn't  say  whether 
it  was  on  that  date,  or  the  following  call.  We  were 
not  by  the  trucks.  Tlie  freeze  order  was  effective, 
on  new  \2i\ri\  tii'es  December  12,  1941,  at  midni^^ht. 
The  freeze  was  continuous  from  that  day  to  now  on 
new  tires,  under  re^c^ulations.  We  had  rec^ulations 
handed  to  us  by  our  office.  I  became  an  officer 
of  the  OPA  office  the  first  of  Ai)ril,  1942. 

As  to  Exhibit  No.  30,  I  saw^  that  for  the  first 
time,  1  believe,  probably  two  weeks  or  a  month  after 
it  happened.  I  got  that  from  W.  J.  ^'BilP'  Davis, 
he  calls  himself.  The  witness  wdio  testified  on  the 
stand.  1  checked  the  Office  of  the  State  Board  of 
Equalization,  at  1031  South  Broadw^ay.  I  checked 
the  Department  of  Motor  Vehicles.  The  record 
from  the  Department  of  Motor  Vehicles  indicating 
the  ownershij)  of  the  Chevrolet,  I  got  over  the  tele- 
f)hone.  r  asked  for  the  license  number,  because 
Davis  had  told  me  he  was  not  sure  what  kind  it  was. 
I  couldn't  say  who  wrote  the  word  ^'Internationar* 
on  that.  It  was  on  there  when  I  got  it.  I  have  not 
Had  occasion  to  check  the  books  of  Mr.  Vitagliano. 

As  to  whether  I  have  had  occasion  to  check  the 
original  inventoiy  at  our  office,  pertaining  to  Mr. 
Vitagliano,  I  don't  believe  we  have,  not  to  my 
knowledge,  an  inventory  at  our  office  of  Mr.  Vita- 
gliano. An  inventory  is  made  by  any  service  man 
if  he  had  tires  on  or  about  January  5,  1942,  indi- 
cating the  number  of  tires  he  had  in  his  ])ossession. 
I  did  have  a  discussion  of  Mr.  Vitagliano  as  to  the 
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one-third  interest  that  he  had  in  the  tires  purchased 
by  Mac  Brown  prior  to  the  time  they  were  pui*- 
chased  by  Mac  Brown.  Prior  to  the  time  that  these 
tires  were  jjurchased  by  Mac  Brown,  if  we  are  talk- 
ing [266]  about  the  same  tires  that  were  pur- 
chased, I  talked  to  Mr.  Vitagliano  about  his  one- 
third  interest  in  those  tires.  I  mean  prior  to  the 
time  that  that  sale  was  made  to  Mac  R.  Brown,  Mr. 
Vitagliano  told  me  that  in  fact  he  owned  practically 
all  of  the  tires;  that  he  had  put  up  most  of  the 
money  himself,  and  that  they  were  all  his ;  that  they 
did  not  belong  to  him;  they  had  a  slight  interest, 
but  it  did  not  amount  to  anything;  that  the  tire^ 
were  practically  his. 

As  to  whether  it  is  a  fact  that  in  the  conversa- 
tion, after  the  tires  were  purchased  by  Mac  R. 
Brown,  that  I  told  Mr.  Vitagliano  that  Mac  Brown 
told  me  that  he,  Vitagliano,  had  a  one-third  in- 
terest in  the  tires,  I  haven't  talted  to  Mr.  Vita- 
gliano since  that  time  about  the  tires,  and  I  haven't 
seen  Mac  Brown  until  he  came  to  court  here,  since 
that  time.  Mac  R.  Brown  bought  those  tires  on 
September  29th,  I  believe  it  was.  '   ' 

As  to  this  truck  that  Mr.  Graham  testified  about 
here  the  other  day,  there  was  some  transaction  had 
on  or  about  September  9,  1942,  wherein  Mr.  Vita- 
gliano was  a  purchaser  or  in  any  wise  connected 
with  that  transaction.  There  is  some  evidence  in 
this  case  about  it.  That  sale  was  the  one  that 
Parsner  sold  purportedly  to  Mac  R.  Brown.     As 
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to  whether  Mr.  Brown  subsequently  told  me  that 
Mr.  Vitagliano  had  an  interest  in  that  sale,  Mr. 
Brown  tokl  me  that  he  did  not  know;  Mr.  Vita- 
gliano never  had  told  liini. 

As  to  whether  it  is  a  fact  that  when  Mr.  Brown 
was  at  [267]  my  office,  on  one  occasion,  and  he  was 
asked  for  a  letter  in  my  presence  by  Mr.  Dundas^ 
he  told  me  at  that  time  that  Mr.  Vitagliano  had 
a  one-third  interest  in  that  deal  that  he  had;  Mr. 
Brown  was  never  in  my  office,  to  my  knowledge; 
not  in  my  presence,  anyway,  and  1  do  not  know 
anything  about  such  a  conversation.  I  could  have 
had  a  conversation  about  a  month  or  so  ago  with 
Mr.  Vitagliano.  Where  that  meeting  was,  I  do 
not  recall.  I  saw  Mr.  Vitagliano  once,  I  believe, 
at  our  office,  and  once  at  his  station,  but  we  did 
not  discuss  the  trial;  only  he  told  me,  regardless 
of  how  it  came  out,  he  hoped  I  had  no  hard  feel- 
ings against  him,  and  I  told  him  the  same.  There 
was  no  discussion  about  where  he  got  the  tire^,  or 
anything  else. 

As  to  whether  it  is  a  fact  that  I  told  him,  ''Louie, 
tlu^  only  thing  I  knew  about  your  transactions,  is 
that  you  purj)ortedly  loaned  some  money  to  these 
fellows,  because  you  sold  your  stations,  and  you 
got  the  interest  on  your  money,"  that  conveisation 
never  took  place  with  me,  and  not  any  similar  con- 
versation. Ife  told  me  he  was  not  wori-ied  at  all 
about  the  cas(»  from  the  start.  He  told  me  that  his 
skirts  were  clean.  They  all  did.  lie  told  me  that 
at  the  first  meeting  that  I  had,  he  told  uw  that  these 
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two   trucks   were   at   his   i)lace   of   business   there 

merely  as  an  accommodation. 

As  to  whether  he  on  one  occasion,  in  September 
of  1942,  told  me  that  he  was  at  Ontario  when  these 
tires  were  loaded  on  the  trucks,  I  never  discussed 
Ontario  with  Mr.  Vitagliano.  [268]  I  did  not  have 
such  conversation. 

Redirect  Examination 
By  Mr.  Norcop : 

(By  the  Witness) 

Mr.  Goodman  asked  me  if  I  had  had  a  conversa- 
tion with  Mr.  Rose  regarding  Joe  Munn.  I  had 
such  a  conversation,  I  believe  it  was  in  October 
at  his  service  station  at  Olympic  and  Hill.  There 
wasn't  any  one  else  there.  Mr.  Rose  asked  me  if 
I  had  found  Joe  Munn  yet.  I  laughed  and  said, 
'*0h,  sure,  I  found  him."  He  said,  ''That's  a  good 
thing,  because  I  have  sold  him  some  more  tires." 


SAMUEL  KILBURN  DOWDEN, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

In  1942,  I  was  a  truck  driver  for  the  Bay  Cities 
Moving  &  Storage  in  Los  Angeles.  1  believe  it 
was  jointly  owned  by  J.  J.   and  C.  A.   Humbert. 
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Last  summer  1  went  with  one  of  the  trucks  of  that 
concern  to  Ontario.  I  started  from  the  place  of 
business  on  Melrose.  There  were  two  trucks.  Don 
l^armalee  was  the  other  driver.  We  went  to  Main 
Street  in  Ontario.  I  did  not  pick  up  a  load  there. 
We  went  out  in  the  side  of  town;  I  don't  know 
which  direction.  That  was  a  [2()9]  residence.  1 
see  some  one  liere  in  court  now  that  I  saw  at  that 
residence  on  that  date,  known  to  me  as  Sam  Blank ; 
the  only  name  I  know  of.  I  refer  to  the  man  in 
uniform.  (Defendant  Race  was  present  at  the 
counsel  table  and  was  wearing  a  unnfirm.)  I  did 
not  see  any  one  else  among  the  people  sitting  to 
your  left  there — not  for  certain.  As  to  who  else 
was  there  when  I  saw  the  man  Sam  Blank,  I  don't 
know  any  of  the  names.  About  four  or  five  people 
there.  Mr.  and  Mrs.  Humbert  went  out  there. 
They  were  not  there  when  1  arrived.  I  think  they 
arrived  a  few  minutes  later. 

As  to  any  conversation  I  had  with  this  man  Sam 
Blank  before  Mr.  and  Mrs.  Humbert  arrived,  I  don't 
believe  anything  much  more  than  out  of  the  ordi- 
nary. Mr.  and  Mrs.  Humbert  had  a  discussion.  After 
the  trucks  were  loaded  I  drove  one  of  thcni  hack 
into  town.  T  drove  the  truck  to,  I  think  it  was  about 
()ll>  on  Virgil.  I  unloaded  it  tluMc.  1  believe  tlie 
invoice  was  receii)ted  for  in  my  presence,  after 
the  truck  was  unloaded.  I  believe  I  signed  it,  even. 
Exhibit  19,  is  the  one  I  referred  to.  That  is  my 
signature.  I  do  not  I'ecall  seeing  the  w  riling  put  on 
t  lie  re. 
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Cross  Examination 
By  Mr.  Goodman : 

(By  the  Witness) 

I  did  not  see  this  man  sign:  Ben  Rose.  ]  turned 
the  copy  of  that  invoice  over  to  Mr.  Humbert.  Mr. 
Humbert,  I  believe,  got  the  signature.  I  had  it 
all  the  way  to  Ontario.  While  I  had  it  in  my  pos- 
session, I  did  not  see  the  signature  of  Ben  Rose  on 
it.  I  did  not  look  at  it  that  closely,  as  I  [270]  re- 
member. I  have,  from  that  date,  before  I  came  to 
testify  here  today,  discovered  that  Ben  Rose  had 
signed  that  delivery  ticket.  I  knew  it  was  Rpse, 
before  I  came  to  court  here.  I  did  not  make  any 
other  deliveries  of  tires. 

(A  man  stood  up  at  the  request  of  Mr.  An- 
gelillo.) 

Prior  to  today  I  would  say  I  haveseen  this  gentle- 
man before.  Where,  I  can't  say. 


WILLIS  S.  STORMS, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

r  am  an  investigator  foi*  the  Offi('e  of  Price 
Administration,  an  agency  of  the  United  States 
Government.   1   entered   on   that   employment   May 
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1st,  1942.  I  have  been  to  819  West  Sixth  Street 
in  Los  Angeles  in  June  1942.  I  was  on  the  premises. 
After  I  arrived  at  that  loeation  there  at  819  West 
Sixth  Street,  1  had  a  (•()nv(M'sati()n  at  that  h)cati()n. 
I  received  a  document  from  the  jxmsou  I  had  the 
conversation    with. 

Mr.  Goodman:  1  object  to  it  as  ineom])etent, 
irrelevant  and  immatei'ial,  and  no  roiindation  hiid. 
What  person  f 

The  Court:  I  am  ^oini,^  to  overrule  the  objec- 
tion as  a  preliminary  question.  [271] 

(By  the  Witness) 

This  document  is  the  one  I  received  on  that 
occasion. 

(The  document  referred  to  was  marked  Gov- 
ernment's  Exhibit    No.   31    for   identification.) 

After  receiving  this  document,  I  went  to  955 
South  Hill  Street  to  a  parking  lot. 

Mr.  Norcop:     We  offer  the  document  in  evidence. 

Mr.  Goodman:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial,  no  foundation  laid. 

Mr.  Sullivan:  No  connection  with  the  defend- 
ants. 

The  Court:     Not  in  eviden(»e. 

(By  the  Witness) 

After  I  arrived  at  955  South  Hill,  1  saw  an 
attendant   there. 

Mr.  Goodman:  I  move  that  that  be  stricken  as 
being  a  conclusion  of  the  witness.  If  he  knows  his 
name,   let   him   state   his   name. 
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The  Court:     The  motion  will  be  denied. 
Mr.  Goodman:     May  I  take  the  witness  on  voir 

dire  for  that  one  question,  your  Honor? 

The  Court:     No.     We  are  going  to  move  along 

here. 

(By  the  Witness) 

I  did  not  see  the  defendant  Mr.  Rose  there  on 
that  first  occasion.  I  was  there  at  the  location  about 
five  minutes.  I  returned  about  2:00  o'clock  in  the 
afternoon,  June  24th.  I  did  not  then  [272]  see  Mr. 
Benjamin  Rose.  I  came  back  at  5:00  o'clock.  I 
saw  a  man  that  represented  himself  to  be  Benjamin 
Rose  or  Ben  Rose.  I  see  Mr.  Rose  here  in  the  court- 
room. That  is  the  man.  I  had  a  conversation  with 
him.  No  one  else  was  present  there  in  hearing  of 
the  conversation.  It  took  place  in  the  little  office 
building  on  the  lot,  gas  station  office. 

I  said,  ''Ben?"  He  said,  ''Yes."  "I  want  to 
see  you  for  a  minute."  He  says,  "What  about?" 
T  said,  "Tires."  He  says,  "What  kind  of  tires?" 
T  said,  "New  tires."  "Who  sent  you?"  I  said,  "The 
old  gentleman  down  on  the  parking  lot  on  Sixth 
Street. ""Why  didn't  he  fix  you  up?"  Mr.  Rose 
continued.  "He  told  me  that  I  would  have  to  see 
you;  that  you  were  the  owner."  Rose  then  said, 
"How  many  tires  do  you  want  and  what  size?" 
I  said,  "Well,  it  depends  on  the  price."  And  then 
he  said,  before  I  continue  further,  he  said,  "Have 
you  got  any  identification?"  And  I  said,  "What 
for?"  He  says,  "I  can't  afford  to  take  any  chances. 
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you  know/'  I  said,  ''Well,  I  have  ^ot  the  money 
to  buy  the  tires  and  that  is  all  I  want  to  discuss 
with  you/'  He  said,  ''Well,  I  should  know  some- 
thing about  you.  Have  you  got  a  business  card  or 
something?''  I  said,  "No."  I  said,  "You  are  not 
going  to  get  me  in  any  trouble  and  I  am  not  going 
to  tell  you  who  I  am.  In  fact,  it  is  none  of  your 
business."  He  looked  me  over  pretty  carefully. 
And  he  said,  "Well,  what  size?"  And  I  said,  "6.50 
X  16s."  Rose  said,  "Well,  I  can  give  you  four 
beautiful  new  tires,  Goodyear  or  Miller,  for  $175." 

I  said,  "I  could  not  probably  afford  that  nuich." 
I  [273]  asked  him  how  much  new  retreads  would 
be.  He  says,  "I  will  give  you  four  dandies  for  $25 
apiece."  I  said,  "Well,  I  haven't  got  the  money 
with  me,  but  when  can  I  get  the  tires?"  He  said, 
"Well,  what  do  you  want  to  do?  Do  you  want  new 
tires  or  retreads?"  T  said,  I  don't  know." 

So  he  handed  me  a  parking  ticket  with  a  tele- 
{)hone  ruimber  on  it,  and  said,  "Call  me  up  at  this 
telephone  number  tomorrow  morning  and  tell  me 
what  vou  want  and  I  will  tell  vou  where  to  meet 


me." 


This  is  the  ticket  that  he  gave  me.  Writing  was 
placed  on  there  in  my  pi-esence  by  Mr.  Rose. 

(The  document  referred  to  was  received  in 
evidence*  and  marked  Government's  Exhibit 
No.  32.) 

T  left  the   premises  at  955   South    Hill   Stieet.   I 
returned    to    those    premises    again    the    following 
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morning  at  11:00  o'clock.  I  saw  Ben  Rose  at  the 
same  location,  955  South  Hill  Street.  I  had  another 
conversation  with  him.  There  was  present  in  the 
hearing  of  the  conversation  a  young  man  known 
to  me  or  introduced  himself  to  me  as  David  Rose, 
said  that  he  was  Ben  Rose's  brother.  That  was  all 
that  was  present  in  the  hearing  of  my  voice,  so 
far  as  I  know\  I  arrived  at  this  parking  lot  at 
11:00  o'clock,  and  was  greeted  by  this  young  man 
representing  himself  as  David  Rose.  Ben  Rose  ar- 
rived a  very  few  minutes  after  I  arrived  on  the 
parking  lot.  Ben  Ros^  immediately  started  to  ques- 
tion me  again  as  to  my  identity.  =  •" 

He  said,  ^^I  have  got  to  know  something  about 
you."  [274]  And  I  said  to  Rose,  ''I  thought  we  had 
discussed  that  yesterday."  He  said,  ''Well,  who 
are  you?"  And  I  said,  ''It  is  none  of  your  busi- 
ness." And  I  repeated,  "You  are  not  going  to  get 
me  into  any  trouble  and  I  haven't  got  any  papers." 
He  said,  "I  am  not  worried  about  that  and  I  can't 
afford  to  take  any  chances."  I  said,  "Well,  what 
about  the  tires?  Where  are  they?"  He  said, "Well, 
we  have  to  go  over  here  a  few  blocks."  He*  said, 
"What  did  you  decide  on?"  I  said,  "Two  new 
6.50  X  16  tires  and  two  new  retreaded  tires." 

Ben  Rose  and  his  brother  and  I  started  to  walk 
off  the  lot,  when  the  defendant  said,  "Well,  let's 
get  in  your  car,"  meaning  my  car.  I  started  the 
car  and  had  driven  approximately  25  or  30  feet 
when  the  defendant  asked  me  to  stop,  and  both  he 
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and  his  brotli<ir  got  out  of  the  car  and  walked  over  a 
short  distance,  I  would  say  20  feet  or  30  feet,  to  the 
parking  lot  attendant.  He  came  back  and  said,  ''I 
giiess  we  can't  do  no  business,  Mr."  I  just 
brandished  my  hand  casually,  got  in  my  car  and 
drove  off  the  lot. 

Cross  Examination 
By  Mr.  Goodman: 

No  sale  was  made.  I  went  there  in  the  perform- 
ance of  my  duty.  In  the  performance  of  my  duty, 
I  was  not  exactly  going  to  try  to  get  him  to  make 
a  sale.  When  I  first  went  in  there  I  did  not  tell 
him  who  I  was.  I  did  not  tell  him  at  any  time 
that  I  was  from  the  Office  of  Price  Administration. 
All  my  conversation  was  pertaining  to  the  purchase 
of  [275]  new  tires  or  retreads.  It  is  not  a  fact  that 
the  man  I  saw  the  first  and  second  times  was  David 
Rose,  and  not  this  gentleman  here,  Ben  Rose.  I 
am  not  confusing  the  two  gentlemen.  I  am  ])ositive. 
The  gentleman  who  rej)resented  himself  to  me  as 
David  Rose  looked  like  Ben  Rose,  and  I  w^ould  say 
he  was  about  20  to  22  years  old,  not  quite  as  tall 
as  Ben.  I  don't  recall  any  other  particular  fea- 
tures of  the  gentleman.  The  one  that  T  talkcnl  to 
the  first  time  in  my  life  at  955  South  Hill  Street 
was  an  old  gentleman  there.  As  to  David  Rose  and 
Ben  Rose,  the  one  I  spoke  to  first  was  Ben  Rose. 

The  attendant  that  T  saw  there  on  the  first  oc- 
casion, I  don't  know  his  name.  ITe  was  at  955 
South  Hill.  On  the  second  occasion,  when  1  w(»nt 
there  at  2:00  o'clock,  when  Mr.  Ben  Rose  was  not 
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there,  I  don't  recall  to  whom  I  talked.  I  would 
not  be  sure  if  that  was  David  Rose.  After  I  got  in 
my  car  and  left,  when  there  was  no  deal  made  and 
they  told  me  they  couldn't  sell  me  any  tires,  I  got 
in  my  car  and  drove  away.  I  went  over  to  my 
office.     We  were  only  a  block  away  from  the  office. 

I  think  I  met  Mr.  Foster  on  the  street.  While 
1  was  in  there  trying  to  make  this  deal,  he  was 
across  the  street.  I  w^ent  around  the  block  because 
he  was  not  there  when  I  left,  he  was  not  across  the 
street  when  I  left  the  premises  of  Dave  Rose's 
parking  lot.  I  did  not  subsequently  pick  him  up 
across  the  street.  I  picked  him  up  I  believe  on  Hill 
Street,  between  Tenth  and  Eleventh.  When  I  left 
Mr.  Rose  and  his  [276]  brother,  I  met  Foster  less 
than  five  minutes.  At  that  time  I  had  a  conversa- 
tion with  Mr.  Foster.    I  told  him  what  transpired. 

I  don't  recall  whether  I  told  him  that  there  was 
a  David  Rose  there.  As  to  how  I  knew  that  this 
gentleman's  name  was  Ben  Rose  when  I  first  walked 
into  the  station,  I  addressed  him  in  a  questioning 
manner,  with  a  raise  of  an  inflection  of  my  voice. 
I  said,  *'Ben?"  I  knew  his  name  was  Ben  because 
the  attendant  at  the  parking  lot  on  Sixth  Street  told 
me  to  ask  for  Ben  Rose.  That  is  why  I  used  "Ben 
Rose". 

Mr.  Norcop:  We  now  offer  this  ticket  into  evi- 
dence again. 

Mr.  Goodman:  Object  to  it  on  the  gi'ound  it  is 
incompetent,  irrelevant  and  immaterial ;  it  does  not 
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prove   or  disprove  any  issue  in  tliis  ease  and  no 
foundation  laid. 

Mr.  Norcop:  Very  well,  the  government  rests, 
if  the  court  please. 

(Whereupon  the  jury  retired  from  the  court- 
room and  the  following  procedings  were  had 
in  their  absence:) 

The  Court:  Preliminary  to  making  your  mo- 
tion, I  think  that  the  court  should  make  a  state- 
ment and  it  may  save  some  time,  that,  in  the  first 
place,  the  court  is  going  to  require  the  government 
to  elect  between  counts.  The  court,  however,  feels 
that  the  evidence  is  sufficient  to  submit  this  case  to 
the  jury  as  to  all  remaining  defendants.  There  was 
some  doubt  in  my  mind  as  to  one  defendant  until 
I  reviewed  part  of  the  [277]  record.  So  the  court 
may  be,  in  a  sense,  prejudging  things  that  are  to 
come,  but  I  wil  make  that  statement  so  that  you 
can  make  your  formal  motions  and  protect  your 
record. 

Mr.  Norcop:  We  will  elect  to  stand  on  the  first 
count. 

Mr.  Goodman :  May  the  record  show  that  the  sec- 
ond count  is  being  dismissed? 

The  Court:  Yes,  the  record  will  show  that  the 
second  count  will  be  dismissed. 

Mr.  Goodman:  At  this  time,  your  Honor,  we 
move,  first,  to  strike  all  tlie  evidence  of  any  state- 
ments, admissions  and  d(»clartions  of  any  and  all  of 
the  d(»fendants  made  at  divers  times,  on  the  ground 
that  the  agreement,  contract,  or  cons])iracy,  oi' 
coi-jm^    delicti,    is   not    established,    and    therefore, 
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those  statements  and  admissions  are  not  admissible 
for  the  purpose  of  proving  any  conspiracy,  agree- 
ment, or  contract,  and  cannot  be  used  to  establish 
the  agreement,  contract  or  consjjiracy,  without  cor- 
roboration.    That's  my  first  motion. 

The  Court:  Motion  denied.  I  understand  these 
are  made  for  and  on  behalf  of  each  and  every  de- 
fendant? 

Mr.  Goodman:  Yes,  unless  I  made  a  motion  on 
behalf  of  any  one  defendant. 

We  also  move  at  this  time  that  all  of  the  evi- 
dence be  stricken  on  the  ground  that  there  has  been 
no  corpus  delicti  proved,  no  contract,  or  agreement, 
or  conspiracy,  and  that  all  of  the  evidence  that  is 
in  the  record  has  not  been  tied  up  with  the  defend- 
ants in  showing  that  they  had  agreed,  or  [278] 
contracted,  or  had  entered  into  a  conspiracy,  to  vio- 
late any  law  of  the  United  States  Government, 
among  themselves. 

The  Court:    Motion  denied. 

Mr.  Goodman:  I  now  move  to  strike  the  testi- 
mony of  Mr.  Storms  and  Mr.  Foster  pertaining  to 
the  attempted  sale,  by  either  Ben  Rose  or  David 
Rose,  to  Mr.  Storms,  on  the  ground  of  entrapment. 

The  Court:    The  motion  will  be  denied. 

Mr.  Goodman:  I  at  this  time,  on  behalf  of  Mr. 
Rose  only,  move  that  all  the  testimony  between  Mr. 
Foster  and  Mr.  Vitagliano,  outside  of  the  presence 
of  Mr.  Rose,  and  pertaining  to  an  alleged  transac- 
tion in  this  case  with  which  Mr.  Rose  had  no  con- 
nection, be  stricken  as  not  having  been  connected  up 
with  him  in  any  manner,  shape  or  form. 
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The  Court:     That  motion  will  be  denied. 

Mr.  Goodman:  I  move,  on  behalf  of  Mr.  Rose, 
that  all  of  the  evidence 

Will  the  record  show  that  I  did  not  ask  an  ex- 
ception to  each  one  of  those? 

The  Court:  They  will  all  be  deemed  excepted 
to;  that  you  requested  an  exception  and  exception 
noted.  I  am  glad  to  co-operate  with  you,  to  })rotect 
your  record. 

Mr.  Goodman:  I  move  to  strike  from  the  record, 
on  behalf  of  the  defendant  Rose  only,  all  of  the 
testimony  of  the  first  Government  witness,  Henry 
Novisoff,  concerning  the  sale  of  new  tires  and  tubes 
to  the  defendant  Taplin,  and  the  [279]  testimony 
of  Mr.  Foster  in  connection  with  that  alleged  trans- 
action, and  the  documentary  evidence  in  connection 
therewith  showing  the  sale  by  Henry  Novisoff  to  the 
defendant  Taplin,  and  then  a  sale  by  Taplin  to  the 
defendant  Brown,  which  was  also  testified  to  by 
Mr.  Foster.  I  move  that  all  that  evidence  be 
stricken  upon  the  ground  that  Mr.  Rose  has  not 
been  tied  in  with  that  alleged  transaction,  in  any 
manner,  shape  or  form,  either  by  way  of  purchase, 
delivery,  or  sale  of  said  tires. 

The  Court:    Motion  denied,  exception  allowed. 

Mr.  Goodman:  I  move  to  strike  all  the  testi- 
mony of — this  is  on  behalf  of  Benjamin  Rose  again 
— of  Mr.  Soukesian — he  was  tlie  eighteenth  Gov- 
ernment witness,  pertaining  to  an  alleged  sale  of 
tires  by  him,  as  a  retailer,  to  Mac  Brown,  a  de- 
fendant, and  in  which  Mr.  Weinstein  acted  as  the 
broker;  and   1    saw  that  all  of  tlic  evidence  in  the 
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record  pertaining  to  that  sale  to  Mr.  Brown,  in- 
cluding* the  documentary  evidence  introduced  to 
show  the  sale,  and  all  of  the  documents  in  evidence 
pertaining  to  any  delivery  of  those  tires,  be  stricken, 
upon  the  ground  that  Mr.  Rose  has  not  been  con- 
nected up  with  that  alleged  transaction,  either  di- 
rectly or  indirectly,  and  there  is  no  showing  that 
he  ever  formed  any  contract,  agreement  or  conspir- 
acy, with  the  other  defendants  in  this  case,  in  con- 
nection with  that  transaction. 

The  Court:    Motion  denied. 

Mr.  Goodman:    Exception.  [280] 

The  Court:     Exception  noted. 

Mr.  Goodman:  I  believe  I  have  to  make  a 
specific  motion  on  the  testimony  that  does  not  per- 
tain to  Mr.  Rose,  and  I  believe  the  other  defendants 
have  to  make  similar  motions  on  the  testimony  that 
did  not  apply  to  them.  We  could  have  a  general 
motion,  with  the  understanding  that  it  is  a  general 
motion,  to  strike  all  testimony  or  transactions  per- 
taining to  a  certain  defendant,  in  which  the  other 
defendants  were  not  involved,  either  directly  or  in- 
directly. That  could  be  done,  having  in  mind  that 
we  might  be  able  to  accomplish  it  in  that  form. 

The  Court:  The  only  thing  is,  the  court  feels 
that  there  is  sufficient  evidence  here  to  justify  per- 
mitting this  case  to  go  to  the  jury,  and  it  is  for  the 
jury  to  determine  whether  there  were  one  or  more 
conspiracies  involved  in  this  case,  and  what  parties 
are  involved  in  it,  or  whether  it  was  one  general 
scheme.  So,  with  that  thought  in  mind,  the  motions 
are  mere  formalities,  so  far  as  the  court  is  con- 
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cerned  at  this  time.  At  the  same  time,  I  desire  to 
have  you  do  whatever  is  necessary  to  fully  protect 
your  record. 

(Following  a   recess   the  following  j)roceed- 
ings  were  had  in  the  absence  of  the  jury.) 

Mr.  Goodman:  On  behalf  of  the  defendant  Ben- 
jamin Rose  I  now  move  to  strike  the  testimony  of 
John  Dundas,  chief  investigator  for  the  OPA,  of 
an  alleged  conversation  between  [281]  him  and  Mr. 
Taplin  in  June  of  1942; 

And  1  move  to  strike  the  testimony  of  Mr.  Pars- 
ner,  w4io  testified  concerning  a  transaction  between 
himself  and  Mac  R.  Brown  on  September  the  9tli, 
1942,  and  the  Government  Exhibit  22  in  connection 
with  that  transaction  by  which  38  tires  were  sold 
to  Mr.  Brown; 

And  the  testimony  of  Mr.  Prank  Montgomery, 
who  testified  concerning  the  invoice  to  Mr.  Brown 
and  also  the  picking  up  of  the  tires  by  a  truck ; 

And  the  testimony  of  Mr.  Henry  Immerman,  who 
testified  concerning  the  fact  that  his  retail  sales  tax 
permit  number  AS-17452  was  used  in  the  transac- 
tion by  which  Mr.  Brown  purchased  some  tires,  and 
that  he  was  in  the  piano  business; 

And  I  move  to  strike  all  of  that  testimony  on  the 
ground  that  all  of  the  testimony  had  nothing  to  do 
with  Mr.  Rose,  was  not  connected  up  with  him  di- 
rectly or  indirectly.  He  had  nothing  to  do  with 
that  transaction  or  any  of  the  ti'ansactions  men- 
tioned in  those  motions,  or  mentioned  or  testifitnl 
to  by  those  witnesses. 
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The  Court:     Motion  is  denied. 

Mr.  Goodman:  Exception  allowed,  and  may  the 
record  show  I  have  taken  an  exception  to  any  and 
all  previous  rulings  on  motions  made  by  me  and 
they  were  allowed? 

Now,  one  other  motion  on  behalf  of  Mr.  Rose.  I 
move  at  this  time  that  the  court  instruct  the  jury 
for  a  directed  verdict  of  acquittal  against  the  de- 
fendant Rose.  [282] 

The  Court:     Motion  denied. 

Mr.  Goodman:     Exception. 

Mr.  Sullivan:  On  behalf  of  defendant  Taplin, 
at  this  time  I  move  to  strike  from  the  record  all  of 
the  testimony  of  the  witness  Isenhower  relative  to 
a  sale  by  Mr.  Rose  to  him  of  certain  tubes,  36  in 
number;  and  also,  the  evidence  of  Mr.  Isenhower 
relative  to  the  delivery  of  those  tubes  and  the  pay- 
ment for  the  same. 

On  behalf  of  the  same  defendant  Taplin  I  move 
to  strike  all  admissions  in  the  record  in  which  he  is 
not  directly  tied  to  or  directly  connected  to  any  of 
the  acts  or  asserted  violations  referred  to  in  the 
record. 

On  behalf  of  the  defendant  Weinstein  I  make 
the  same  motion  to  strike  from  the  record  all  ad- 
missions to  which  he  was  not  a  party,  and  which 
did  not  directly  tie  in  into  any  transaction  spoken 
of  in  the  record. 

And  1  make  the  same  motion  with  reference  to 
the  defendant  Mac  Brown  and  submit  those  motions 
to  the  court. 

The  Court:     Motion  denied  and  exception  noted. 
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Mr.  Sullivan:  On  behalf  of  the  defendants  Ta])- 
lin,  Weinstein  and  Mac  Brown  I  at  this  time  also 
move  the  court  to  instruct  the  jury  to  return  a  ver- 
dict of  not  guilty. 

The  Court:    Motion  denied. 

Mr.  Sullivan:  May  1  have  exceptions  to  the  rul- 
ings, your  Honor? 

The  Court:     Exceptions  noted.  [283] 

Mr.  Angelillo:  May  it  j)lease  the  court,  on  be- 
half of  the  defendant  Vitagliano  I  move  that  Ex- 
hibit No.  30  be  stricken  from  the  evidence ;  also,  the 
testimony  with  respect  to  the  sale  to  Mr.  Isenhower 
of  the  36  tubes  by  Rose;  further  the  admissions, 
declarations  and  statements  by  Foster  wherein 
Vitagliano  is  mentioned;  and  the  statements  pur- 
portedly identifying  Mr.  Vitagliano  at  Ontario, 
Mr.  and  Mrs.  Humbert. 

Mr.  Angelillo:  And  I  further  ask  the  court  to 
direct  a  verdict,  or  have  the  jury  return  a  verdict 
of  not  guilty  for  the  defendant  Vitagliano,  and  ask 
for  a  directed  verdict. 

The  Court:  The  motions  will  be  denied  and  ex- 
ception allowed  to  each  and  every  of  the  motions. 

(Following  a    recess   the   following   proceed- 
ings were  had. 

(Jury  present.) 

Mr.  Goodman:  At  this  time,  may  it  please  the 
court,  the  defendant,  Benjamin  Rose,  rests. 

Mr.  Sullivan:  As  to  the  defendants  Tapliiu 
Weinst(Mn  and  Mac  Brown,  they  also  rest. 

Mr.  Angelillo:  May  it  ])lease  the  court,  the  de- 
fendant Vitagliano  rests.  [284] 
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INSTRUCTIONS 

The  Court :  You  have  heard  the  arguments  and 
I  only  wish  to  make  this  comment  on  the  argu- 
ments: and  that  is  that  the  five  defendants  here 
are  no  trial.  You  are  not  concerned  with  any  crimes 
or  any  misbehavior  of  anybody  else  but  these  five 
defendants,  and  you  are  not  here  to  try  the  police 
departemnt  of  Los  Angeles  or  the  operatives  of  the 
O.  P.  A.  You  are  not  here  to  approve  or  disaj)- 
])rove  of  any  conduct  of  the  defendants  in  this  case. 
I  make  that  comment  in  order,  as  Mr.  Norcop  says, 
to  get  you  back  on  the  beam,  that  there  is  only  one 
issue  before  you  and  that  is  whether  or  not  the 
defendants  in  this  case  are  guilty  or  not  guilty. 

By  the  finding  of  an  indictment  no  presumption 
whatsoever  arises  to  indicate  that  a  defendant  is 
guilty,  or  that  he  has  had  any  connection  with,  or 
responsibility  for,  the  act  charged  against  him.  A 
defendant  is  presumed  to  be  innocent  at  all  states 
of  the  proceedings  until  the  evidence  introduced  on 
behalf  of  the  Government  shows  him  to  be  guilty 
beyond  a  reasonable  doubt.  And  this  rule  applies 
to  every  material  element  of  the  offense  charged. 
Mere  suspicion  will  not  authorize  a  conviction.  A 
reasonable  doubt  is  such  a  doubt  as  you  may  have 
in  your  minds  when,  after  fairly  and  imj)artially 
considering  all  of  the  evidence,  you  do  not  feel  sat- 
isfied to  a  moral  certainty  of  the  defendant's  guilt. 
In  order  that  the  evidence  submitted  shall  afford 
j)roof  beyond  a  reasonable  doubt,  it  must  be  such  as 
you  would  be  willing  to  act  upon  in  the  most  im- 
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portant  and  vital  matters  relating  to   [285]   your 
own  affairs. 

Reasonable  doubt  is  not  a  mere  possible  or  im- 
aginary doubt  or  a  bare  conjecture;  for  it  is  dif- 
ficult to  prove  athing  to  an  absolute  certainty. 

You  are  to  consider  the  strong  probability  of  the 
case.  A  conviction  is  justified  only  when  such  i)rob- 
abilities  exclude  all  reasonable  doubt  as  the  same 
has  been  defined  to  you.  Without  it  being  restated 
or  repeated,  you  are  to  understand  that  the  require- 
ment that  a  defendant's  guilt  be  shown  beyond  a 
reasonable  doubt  is  to  be  considered  in  connection 
with  and  as  accompanying  all  the  instructions  that 
are  given  to  you. 

In  judging  of  the  evidence,  you  are  to  give  it  a 
reasonable  and  fair  construction,  and  you  are  not 
authorized,  because  of  any  feeling  of  s\TTipathy  or 
other  bias,  to  apply  a  strained  construction,  one 
that  is  unreasonable,  in  order  to  justify  a  certain 
verdict  when,  were  it  not  for  such  feeling  or  bias, 
you  would  reach  a  contrary  conclusion,  and,  when- 
ever, after  a  careful  consideration  of  all  of  the 
evidence,  your  minds  are  in  that  state  where  a  con- 
clusion of  innocence  is  indicated  equally  with  a  con- 
clusion of  guilt,  or  there  is  a  reasonable  doubt  as  to 
whether  the  evidence  is  so  balanced,  the  conclusion 
of  innocence  must  be  adoj)ted. 

You  are  the  sole  judges  of  the  credibility  and  the 
weight  which  is  to  be  given  to  the  different  wit- 
nesses who  have  testified  upon  this  trial.  A  witness 
is  ])resumed  to   [286]   speak   the  truth.     This  pn^- 
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sumption,  however,  may  be  repelled  by  the  mamier 
in  which  he  testifies;  by  the  character  of  his  testi- 
mony, or  by  the  evidence  affecting  his  character  for 
truth,  honesty  and  integrity  or  his  motives;  or  by 
contradictory  evidence.  In  judging  the  credibility 
of  the  witnesses  in  this  case,  you  may  believe  the 
whole  or  any  part  of  the  evidence,  or  may  disbe- 
lieve the  whole  or  any  part  of  it,  as  may  be  dic- 
tated by  your  judgment  as  reasonable  men.  You 
should  carefully  scrutinize  the  testimony  given,  and 
in  so  doing  consider  all  of  the  circumstances  under 
w^hich  any  witness  has  testified,  his  demeanor,  his 
manner  while  on  the  stand,  his  intelligence,  the  re- 
lation which  he  bears  to  the  Government  or  the  de- 
fendants, the  manner  in  which  he  might  be  af- 
fected by  the  verdict  and  the  extent  to  which  he  is 
contradicted  by  other  evidence,  if  at  all,  and  every 
matter  that  tends  reasonably  to  shed  light  upon  his 
credibility.  If  a  witness  is  show^n  knowingly  to 
have  testified  falsely  on  the  trial  touching  any  ma- 
terial matter,  the  jury  should  distrust  his  testimony 
in  other  particulars,  and  in  that  case  you  are  at 
liberty  to  reject  the  whole  of  the  witness'  testi- 
mony. 

The  law  is  that  a  defendant  charged  with  the 
commission  of  a  crime  is  not  compelled  to  take  the 
witness  stand  and  testify  in  his  own  behalf,  and 
that  his  failure  so  to  do  shall  raise  no  presumption 
of  guilt  nor  entitle  any  inference  of  that  kind  to  be 
drawn  from  such  conduct  of  his.  You  are  not 
limited  in  your  consideration  of  the  evidence  to  the 
bald    [287]    expression  of   the   witnesses;   you    are 
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authorizm  to  draw  ^lu-li  inference  from  the  facts 
and  circumstances  which  you  find  have  been  proved 
as  seem  justified  in  the  light  of  your  experience  as 
reasonable  men. 

Th<?re  is  nothing  peculiarly  different  in  the  way 
a  jury  is  to  consider  the  proof  in  a  criminal  case 
from  that  by  w^hich  men  give  their  attention  to  any 
question  depending  upon  evidence  presented  to 
them.  You  are  expected  to  use  your  good  sense, 
consider  the  evidence  for  the  purposes  only  for 
which  it  has  been  admitted,  and  in  the  light  of  your 
knowledge  of  the  natural  tendencies  and  propensi- 
ties of  human  beings,  resolve  the  facts  according  to 
deliberate  and  cautious  judgment:  and  while  re- 
membering that  the  defendants  are  entitled  to  any 
reasonable  doubt  that  may  remain  in  your  minds, 
remember  as  well  that  if  no  such  doubt  remains  the 
Government  is  entitled  to  a  verdict.  Jurors  are 
expected  to  agree  upon  a  verdict  where  they  can 
conscientiously  do  so;  you  are  expected  to  consult 
with  one  another  in  the  jury  room  and  any  juror 
should  not  hesitate  to  abandon  his  own  view  when 
convinced  that  it  is  erroneous.  In  determining 
what  your  verdict  shall  be  you  are  to  consider  only 
the  evidence  before  you. 

The  law  under  which  the  indictment  in  this  ease 
is  drawn  provides  that  if  two  or  more  persons  con- 
spire to  commit  any  offense  against  tlie  Ignited 
States,  and  one  or  more  of  them  does  any  act  to 
effect  the  object  of  the  conspiracy,  [288]  each  of  the 
])arties  to  such  conspiracy  is  guilty. 
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In  order  to  establish  the  crime  charged,  it  is  nec- 
essary, first,  that  the  conspiracy  or  agreement  to 
commit  the  particular  offense  against  the  United 
States  as  alleged  in  the  indictment  be  established, 
and  secondly,  to  prove  further  that  one  or  more  of 
the  parties  engaged  in  the  conspiracy  has  committed 
some  act  to  effect  the  object  thereof. 

To  constitute  a  conspiracy  it  is  not  necessary  that 
two  or  more  persons  should  meet  together  and  enter 
into  an  express  or  formal  agreement  for  the  unlaw- 
ful venture  or  scheme,  or  that  they  should  directly, 
by  words  or  in  writing,  state  between  themselves  or 
otherwise  what  the  unlawful  plan  or  scheme  is  to  be, 
or  the  details  thereof,  or  the  means  bv  which  the 
unlawful  combination  is  to  be  made  effective.  It  is 
sufficient  if  two  or  more  persons,  in  any  manner,  or 
through  any  contrivance,  positively  or  tacitly  come 
to  a  mutual  understanding  to  accomplish  a  common 
and  unlawful  design.  In  other  words,  when  an  un- 
lawful end  is  sought  to  be  effected,  and  two  or  more 
persons,  actuated  by  the  common  purposes  of  ac- 
complishing that  end,  work  together  in  any  way  in 
furtherance  of  the  unlawful  scheme,  every  one  of 
said  persons  becomes  a  member  of  the  conspiracy. 
The  success  or  failure  of  the  conspiracy  is  imma- 
terial, but  before  the  d<3fendants  may  be  found 
.guilty  of  the  charge  it  must  ay)pear  beyond  a  rea- 
sonable doubt  that  a  conspiracy  was  formed  as 
alleged  in  the  indictment,  and  that  the  defendants 
were  [289]  active  parties  thereto. 

In  order  to  warrant  you  in  finding  a  verdict  of 
guilty  against  the  defendants,  or  any  of  them,  it  is 
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necessary  that  you  be  satisfied  beyond  a  reasonable 
doubt  that  a  conspiracy  as  charged  in  the  indict- 
ment was  entered  into  between  two  or  more  of  the 
defendants  to  violate  the  law  of  the  United  States 
in  the  manner  described  in  the  indictment.  It  is 
necessary  further  that,  in  addition  to  the  showing 
of  the  unlawful  conspiracy  or  agreement,  the  Gov- 
ernment prove  to  your  satisfaction,  beyond  a  rea- 
sonable doubt,  that  one  or  more  of  the  overt  acts 
described  in  the  indictment  was  done  by  one  or 
more  of  the  defendants  or  at  their  direction  or  with 
their  aid. 

Under  the  charge  made  the  conspiracy  constitutes 
the  offense  and  it  must  be  made  to  appear  from  the 
evidence,  beyond  a  reasonable  doubt,  before  any  de- 
fendant can  be  convicted,  that  such  defendant  was  a 
party  to  the  conspiracy  and  unlawful  agreement 
charged,  and  that  he  continued  to  be  such  u])  to  the 
time  that  overt  act^s  were  connnitted,  if  tlie  evidence 
shows  that  there  were  any  such.  The  mere  fact 
that  either  or  any  of  the  defendants  named  ma}' 
have  engaged  in  tlie  performance  of  any  of  the  acts 
charged  in  tlie  indictment  as  overt  acts,  would  not 
authorize  a  conviction  by  reason  of  that  fact  alone, 
but  it  is  necessary  to  show  that  such  defendant  or 
defendixnts  were  parties  to  the  conspiracy  and  un- 
lawful agreement  before  their  guilt  of  tlie  offense 
cliarged  is  made  out. 

Each  party  must  be  actuated  by  an  intent  to  pro- 
mote [290]  tJie  common  design.  If  persons  pursue 
by  their  acts  the  siime  unlawful  object,  one  per- 
fonning  one  act,  and  a  second  another  act,  all  with 
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a  view  to  th^  attainment  of  the  object  they  are  pur- 
suing, the  conclusion  is  warranted  that  they  are  en- 
gaged in  a  conspiracy  to  effect  that  object.  Coop- 
eration in  some  form  must  be  shown.  There  must 
be  intentional  participation  in  the  transaction  with 
a  view  and  purpose  to  further  the  common  design. 
And  if  a  person,  understanding  the  unlawful  char- 
acter of  a  transaction,  encourages,  advises,  or  in  any 
manner,  with  a  purpose  to  forward  the  enterprise 
or  scheme,  assists  in  its  prosecution,  he  becomes  a 
conspirator.  And  so  a  new  party,  coming  into  a 
conspiracy  after  its  inception,  with  knowledge  of  its 
purpose  and  object,  and  with  intent  to  promote  the 
same,  becomes  a  party  to  all  of  the  acts  done  before 
his  introduction  into  the  unlawful  combination,  as 
well  as  to  the  acts  done  afterwards.  Joint  assent 
and  joint  participation  in  the  conspiracy  may  be 
found,  like  any  other  fact,  as  an  inference  from 
facts  proved. 

Where  the  existence  of  a  criminal  conspiracy  has 
been  shown,  every  act  or  declaration  of  each  mem- 
ber of  such  conspiracy,  done  or  made  thereafter 
pursuant  to  the  concerted  plan  and  in  furtherance 
of  the  common  object,  is  considered  the  act  and 
declaration  of  all  the  conspirators  and  is  evidence 
against  each  of  them.  On  the  other  hand,  after  a 
r'onspiracy  has  come  to  an  end,  either  by  the  accom- 
plishment of  the  common  design,  or  by  the  parties 
abandoning  the  same,  [291]  evidence  of  acts  or  dec- 
larations thereafter  made  by  any  of  the  conspirators 
can  be  considered  only  as  against  the  person  doing 
such  acts  or  making  such  statements.     The  declara- 
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tion  or  act  of  a  conspirator  not  in  execution  of  the 
common  design  is  not  evidence  against  any  of  the 
j)arties  other  than  the  one  making  such  declaration. 

The  evidence  in  proof  of  the  conspiracy  may  be 
circumstantial.  Where  circumstantial  evidence  is 
relied  u])on  to  establish  the  conspiracy  or  any  essen- 
tial fact,  it  is  not  only  necessary  that  all  the  circum- 
stances concur  to  show  the  existence  of  the  conspir- 
acy or  i'act  sought  to  be  proved,  but  such  circum- 
stantial evidence  must  be  inconsistent  with  any 
other  rational  conclusion.  That  is,  you  are  to  con- 
sider all  oF  the  circumstances  and  conditions  shown 
in  evidence,  and  if  it  appears  to  you  as  reasonable 
men  that,  even  though  there  is  no  direct  evidence 
of  the  actual  participation  in  the  alleged  offense  by 
the  defendants  or  eitlier  of  them,  a  reasonable  in- 
ference from  all  of  the  facts  and  circumstances  does 
to  your  minds,  beyond  a  reasonable  doubt,  show 
that  the  defendants,  or  some  of  them,  w^ere  parties 
to  the  conspiracy  as  charged,  then  you  should  make 
the  deduction  and  find  accordingly. 

It  is  not  necessary  that  it  be  shown  that  any  per- 
son concerned  in  the  alleged  conspiracy  profited  by 
the  things  which  he  did,  but  if  any  of  the  defend- 
ants, with  knowledge  that  the  law  was  designed  to 
be  viohited  in  the  particular  [292]  manner  charged 
in  the  indictment,  aided  in  any  way  by  affii'mative 
action  in  the  accomplishment  of  the  unlawful  act, 
they  would  be  guilty.  To  this  statement  there  is 
one  exception,  and  that  is,  if  befoif^  any  overt  act 
lias  be(Mi  committed  on  the  j)ai-t  of  any  conspii'ator 
or  at  his  suggestion  or  with  his  aid  or  participation. 
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any  such  conspirator  withdraws  from  the  project 
or  the  carrying  out  thereof,  he  ceases  to  be  a  con- 
spirator and  is  without  guilt. 

A  conspiracy  cannot  be  established  by  mere  sus- 
picion, and  evidence  of  mere  relationship  between 
the  parties  or  association  does  not  establish  the  fact 
of  conspiracy.  It  is  equally  well  established  that 
the  mere  knowledge,  acquiescence  or  approval  of  an 
act  without  cooperation,  or  agreement  to  cooperate, 
is  not  enough  to  constitute  one  a  party  to  a  conspir- 
acy. There  must  be  intentional  participation  in  the 
transaction  with  a  view  of  the  furtherance  of  the 
common  design  or  purpose. 

It  is  not  essential  that  each  conspirator  have  a 
full  knowledge  of  all  the  details  of  the  conspira;cy 
or  the  means  to  be  used,  but  it  is  essentiial  that  a 
defendant,  in  order  to  be  guilty,  must  have  jdihed 
in  the  agreement. 

I  have  stated  to  you  that  the  offense  may  be  es- 
tablished by  circumstantial  evidence;  but  circum- 
stantial evidence,  to  warrant  a  conviction  in  a. crim- 
inal case,  must  be  of  such  character  as  to  exdude 
every  reasonable  hypothesis  but  that  of  guilt  ;0f  the 
offense  charged  to  have  been  committed  by  the  [293] 
defendants,  or  in  other  words  the  facts  proved  must 
be  all  consistent  with  and  point  to  his  guilt  only, 
and  inconsistent  with  his  innocence.  The  hypothe- 
sis of  guilt  should  flow  naturally  from  facts  proved, 
and  be  consistent  with  them  all.  If  the  evidence 
can  be  reasonably  reconciled  either  with  the  theory 
of  innocence  or  with  guilt,  the  law  requires  that  the 
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defendants  be  given  the  benefit  of  the  doubt,  and 
that  the  theory  of  innocence  be  adopted. 

You  ai'e  instructed  that  any  retailer  or  distrib- 
utor may  deliver,  j^hip  or  transfer  now  tires  or  tubes 
to  iuiy  warehouse  or  premises  owned,  operated  or 
controlled  by  such  ])erson,  provided  there  is  no 
change  in  ownership  or  control  involved  in  this  de- 
livery, shi])ment  or  transfer. 

You  are  further  instructed  that  records  of  such 
delivery,  shipment  or  transfer  should  be  kept  and 
reports  in  connection  therewith  should  he  made  as 
may  be  required  by  the  Office  of  Price  Administra- 
tion. 

You  are  instructed  that  at  the  time  of  the  alleged 
overt  acts  claimed  to  have  been  committed  by  the 
defendants  by  the  government,  the  following  rules, 
regulations  and  directives  of  the  Office  of  Price  Ad- 
ministration were  in  full  force  and  effect: 

Transfers  to  T^iquidate  Stock 

(1)  ]>y  a  Retailer.  Any  retailer  may  (with- 
out certificate)  transfer  any  new  tire  or  tube 
to  any  retailer,  distributor,  wholesaler,  or 
mamifacturer. 

(2)  By  a  Distributor.  Any  distributor  may 
(witli-  [294]  out  certificate)  transfer  any  new 
tire  or  tube  to  any  manufacturer. 

(4)  Records.  Any  person  making  a  trans- 
fer pursuant  to  subparagrai)hs  (1),  and  (2) 
and  (3)  of  this  |)aragraph  fc)  shall  keej)  rec- 
ords showing  the  name  of  the  person  acquiring 
a  new  tire  or  tube,  the  number,  size,  and  type 
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of  the  tire  and  tube  acquired,  the  sales  price, 
and  the  date  of  shipment  or  delivery. 

The  defendants  are  charged  with  conspiring  to 
violate  those  certain  regulations  of  the  Office  of 
Price  Administration,  which  i)rohibit  the  sale  of 
new  tires  and  tubes,  without  a  tire  rationing  ceritifi- 
eate  of  tire  rationing  local  boards,  and  unless  you 
find  it  was  the  object  of  the  conspiracy,  if  you  find 
such  conspiracy  existed,  to  sell  new^  tires  and  tubes 
to  users  or  consumers  without  such  certificates,  then 
I  instruct  you  to  find  the  defendants  not  guilty. 
On  the  other  hand,  if  you  find  beyond  a  reasonable 
doubt  that  said  defendants  or  some  of  them  con- 
spired together  for  the  purpose  of  selling  new  tires 
and  tubes  to  users  or  consumers  without  requiring 
the  furnishing  of  local  tire  rationing  boards'  cer- 
tificates, then  I  instruct  you  to  find  such  defendants 
that  participated  in  said  conspiracy,  guilty  as 
charged. 

You  are  instructed  that  if  I  have  said  or  done 
anything  which  has  suggested  to  you  that  I  am 
inclined  to  favor  the  claims  or  position  of  either 
party,  you  will  not  suffer  your-  [295]  self  to  be  in- 
fluenced by  any  such  suggestion. 

I  have  not  expressed,  nor  intend  to  express,  nor 
have  I  intimated  nor  intend  to  intimate,  any  opin- 
ion as  what  witnesses  are,  or  are  not  worthy  of 
credence;  what  facts  are,  or  are  not,  established; 
oi'  what  inference  should  be  drawn  from  the  evi- 
dence adduced.  If  any  expression  of  mine  has 
seemed  to  indicate  an  opinion  relating  to  any  of 
these  matters,  I  instruct  you  to  disregard  it. 
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At  times  througliout  the  trial  the  Court  has  been 
called  upon  to  {)ass  on  the  question  whether  or  not 
certain  offered  evidence  might  properly  be  ad- 
mitted. With  such  rulings  and  the  reasons  for 
them  you  are  not  to  be  concerned.  Whether  offered 
evidence  is  admissible  is  purely  a  question  of  law, 
and  from  a  ruling  on  such  a  question  you  are  not 
to  draw  any  inference  as  to  what  weight  should  be 
given  the  evidence,  or  as  to  the  credibility  of  a  wit- 
ness. In  admitting  evidence,  to  which  an  objection 
is  made,  the  Court  does  not  determine  what  weight 
should  be  given  such  evidence.  As  to  any  offer  of 
evidence  that  w^as  rejected  by  the  Court,  you,  of 
course,  must  not  consider  the  same ;  as  to  any  ques- 
tion to  which  an  objection  was  sustained,  you  nuist 
not  conjecture  as  to  what  the  answer  might  have 
been  or  as  to  the  reason  for  the  objection. 

If  in  these  instructions,  any  rule,  direction  or  idea 
be  stated  in  varying  ways,  no  emi)hasis  thereon  is 
intc^nded  by  me,  and  none  must  be  inferred  by  you. 
For  that  reason,  you  are  not  to  single  out  any  cer- 
tain sentence,  or  any  indi-  [29G]  vidual  point  or 
instruction,  and  ignore  the  others,  but  you  are  to 
consider  all  the  instructions  and  as  a  w^hole,  and  to 
regard  each  in  the  light  of  all  the  others. 

The  verdict  to  be  rendered  must  represent  the 
considered  judgment  of  each  juror. 

In  order  to  return  a  verdict  it  is  necessary  that 
each  juror  agree  thereto.  Your  verdict  must  be 
mumimous.  [297] 
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EXCEPTIONS 

The  defendants  except  to  the  following  errors  in 
the  record  of  the  trial  and  proceedings : 

1.  The  defendants  except  to  the  indictment  and 
to  the  order  overruling  the  demurrers  to  the  indict- 
ment on  each  of  the  grounds  therein  specified. 

2.  The  defendants  except  to  the  order  overruling 
the  defendants'  demand  for  a  bill  of  particulars. 

3.  The  defendants  except  to  the  constitutionality 
of  the  statutes,  rules  and  regulations  under  v^hich 
tlie  prosecution  was  attempted  to  be  had. 

4.  The  defendants  except  to  the  ruling  of  the 
court  denying  the  motion  to  continue  the  case  on 
account  of  the  physical  condition  of  defendant 
Benjamin  Rose. 

5.  The  defendants  except  to  the  order  of  the 
court  denying  defendants'  motion  at  the  opening  of 
the  trial  that  the  court  require  the  Government  to 
elect  upon  which  count  the  Government  will  pro- 
ceed. 

6.  The  defendants  except  to  the  ruling  of  the 
court  overruling  the  motion  to  dismiss  the  charges 
on  the  opening  statement  of  the  prosecution, 

7.  The  defendants  except  to  the  order  of  the 
court  denying  defendants'  motion  to  dismiss  each  of 
the  two  counts  to  the  indictment  or  that  the  court 
instruct  the  jury  to  return  a  verdict  of  not  guilty 
as  to  each  defendant  on  each  count.  [298]  : 

8.  Defendants  except  to  the  order  of  the  court 
permitting  Government  counsel  to  make  a  further 
opening  statement  to  the  juiy  after  Government 
counsel  had  made  his  first  opening  statement. 
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9.  Defendants  except  to  the  use  of  evidence  ille- 
gally seized  in  violation  of  the  Fourth  and  Fifth 
Amendments  to  the  Constitution  of  the  United 
States. 

10.  Defendants  exce]:)t  to  the  ruling  of  the  court 
refusing  to  direct  verdicts  of  acquittal  at  the  con- 
clusion of  the  Government's  case  and  at  the  con- 
clusion of  the  trial. 

11.  Defendants  except  to  the  rulings  of  the  court 
denying  the  motions  to  strike  the  evidence  of  an\' 
statements,  admissions  or  declarations  of  any  or  all 
of  the  defendants  on  the  ground  that  there  was  no 
proof  of  any  conspiracy  or  any  corpus  delicti. 

12.  Defendants  except  to  the  order  of  the  court 
denying  defendants'  motion  to  strike  the  testimony 
of  the  witness,  C.  A.  Humbert,  that  when  he  took 
the  tires  from  Pasadena  to  613  North  Virgil  Ave- 
mie  that  very  few  tires  were  left. 

13.  Defendants  except  to  the  order  of  the  court 
sustaining  the  objection  of  Government  counsel  to 
the  question  asked  of  the  witness,  Leo  Isenhower, 
as  to  whether  or  not  he  had  disposed  of  any  of  the 
thirty-six  tubes  by  sale. 

14.  Defendants  except  to  the  order  of  the  court 
(Jenying  defendants'  motion  to  strike  all  of  the 
evidence.  [299] 

15.  The  defendant  Rose  excepts  to  the  order  of 
the  court  denying  the  motion  to  stiike  the  testimony 
of  Mr.  Storms  and  Mr.  Foster  pertaining  to  an 
alleged  transaction  in  tliis  case*  with  whicli  defend- 
ant Rose  had  no  connection. 


vs.  United  States  of  America  371 

16.  Defendants  except  to  the  order  of  the  court 
denying  the  motion  of  defendant  Rose  to  strike  all 
of  the  testimony  between  Mr.  Foster  and  Mr.  Vita- 
gliano  outside  the  presence  of  Mr.  Rose  and  per- 
taining to  an  alleged  transaction  in  this  case  with 
which  Mr.  Rose  had  no  connection. 

17.  Defendants  except  to  the  order  of  the  court 
denying  the  motion  of  defendant  Rose  to  strike  all 
of  the  testimony  of  Henry  Novisoff  concerning  the 
sale  of  new  tires  and  tubes  to  the  defendant  Taplin 
and  the  testimony  of  Mr.  Foster  in  connection  with 
that  alleged  transaction  and  the  documentary  evi- 
dence in  connection  therewith  showing  the  sale  by 
Henry  Novisoff  to  the  defendant  Taplin  and  then 
a  sale  by  Taplin  to  the  defendant  Brown. 

18.  Defendants  except  to  the  order  of  the  court 
denying  the  motion  of  the  defendant  Rose  to  strike 
all  of  the  testimony  of  Mr.  Soukesian  pertaining 
to  an  alleged  sale  of  tires  by  him  as  a  retailer  to 
Mac  Brown  and  in  which  Mr.  Weinstein  acted  as 
the  broker  and  the  evidence  pertaining  to  that  sale 
to  Mr.  Brown  including  the  documentary  evidence 
introduced  to  show  the  sale  and  the  documentary 
evidence  pertaining  to  any  delivery  of  those  tires. 

19.  Defendants  except  to  the  order  of  the  court 
denying  [300]  the  motion  of  the  defendant  Rose  to 
strike  the  testimony  of  John  Dundos  of  an  alleged 
conversation  between  him  and  Mr.  Taplin  in  June 
of  1942. 

20.  Defendants  except  to  the  order  of  the  court 
denying  the  motion  of  defendant  Rose  to  strike  the 
testimony  of  Mr.  Parsner  concernino;  a  transaction 
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between  himself  and  Mac  R.  Brown  on  September 
9,  1942,  and  Government  Exhibit  22. 

21.  Defendants  except  to  the  order  of  the  court 
denying  the  motion  of  defendant  Rose  to  strike  the 
testimony  of  Mr.  Frank  Montgomery  concerning  the 
invoice  to  Mr.  Brown  and  the  ])ioking  up  of  the 
tires  by  a  truck. 

22.  Defendants  except  to  the  order  of  the  court 
denying  the  motion  of  defendant  Rose  to  strike  the 
testimony  of  Mr.  Henry  Immerman  concerning  the 
fact  that  his  Retail  Sales  Tax  Permit  No.  AS-17452 
was  used  in  the  transaction  by  which  Mr.  Brown 
purchased  some  tires  and  that  he  was  in  the  piano 
business. 

23.  The  defendants  except  to  the  orders  of  the 
court  refusing  to  strike  the  testimony  of  Mr. 
Storms,  Mr.  Foster,  Mr.  Henry  Novisoff,  Mr.  Sou- 
kesian,  John  Dundos,  Mr.  Parsner,  Frank  Mont- 
gomery and  Henry  Immerman. 

24.  Defendants  except  to  the  order  of  the  court 
denying  the  motion  of  defendant  Rose  to  strike  all 
of  the  testimony  on  the  ground  that  it  had  nothing 
to  do  with  Mr.  Rose  and  was  not  connected  up  with 
him  directly  or  indirectly. 

25.  Defendant  Rose  duly  excepts  to  the  order  of 
the  [301]  court  denying  the  motion  of  defendant 
Rose  for  a  directed  verdict  of  acquittal. 

26.  Defendant  Vitagliano  duly  excepts  to  th(^ 
order  of  the  court  denying  the  motion  of  defendant 
Vitagliano  to  strike  Exhibit  No.  30  and  also  the 
testimony  with  respect  to  the  sale  to  Mr.  IscMiliowci- 
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of  the  thirty-six  tubes  by  Rose  and  the  admissions, 
declarations  and  statements  by  Foster  wherein 
Vitagliano  is  mentioned  and  the  statements  of  Mr. 
and  Mrs.  Humbert  purportedly  identifying  Mr. 
Vitagliano  at  Ontario. 

27.  Defendant  Vitagliano  duly  excepts  to  the 
order  of  the  court  denying  the  motion  of  Vitagliano 
for  a  directed  verdict  of  not  guilty. 

28.  Defendants  except  to  the  ruling  of  the  court 
denying  the  motions  in  arrest  of  judgment. 

29.  Defendants  except  to  the  verdict  of  the  jury 
and  to  the  judgments  and  sentences  pronounced, 

MORRIS  LAVINE, 

Attorney  for  Appellants.  [302] 


Thereafter  the  following  stipulation  was  entered 
into: 

In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  


No.  10445  ,^^,  .: 

BENJAMIN  ROSE  and  LOUIS  VlTAGtALNO, 

Appellants^ 

V. 

UNITED  STATES  OF  AMERICA,  :^' 

Appellee. 
STIPULATION 

Whereas,  the  Government's  and  the  defendant's 
exliibits  in   evidence  in   the  above  entitled  action, 
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which  are  on  tile  in  the  office  of  the  Clerk  of  the 
United  States  District  Court,  Southern  District  of 
California,  Central  Division,  are  in  many  instances 
very  difficult,  and  in  some  cases  im})ossible,  to  repro- 
duce either  by  typewritin,^'  or  by  printing,  and 

Whereas,  the  exhibits  contain  matters,  which  both 
j)arties  desire  the  Court  to  see  in  their  original 
foi'm,  and 

Whereas,  some  of  said  exhibits  contain  notations 
in  the  handwriting  of  various  persons  which  both 
parties  believe  should  be  certified  directly  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  by  the  District  Court  for  the  pur- 
poses of  this  appeal,  and 

Whereas,  there  are  photographs  among  said  ex- 
hibits in  [304]  evidence,  and 

Whereas,  both  the  appellants  and  appellee  desire 
to  avoid  the  exf)ense  of  copying  and  re-photograph- 
ing all  of  these  bodily  into  the  Dill  of  Excej)tions, 
and  the  expense  of  reproducing  said  })h()togra|)hs  in 
the  printing  thereof. 

Now,  Therefore, 
It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  a[)[)ellants,  Benjamin  Rose  and  Louis 
Vitagliano,  and  the  appellee.  United  States  of 
America,  by  and  through  their  respective  attorneys, 
subject,  nevertheless  to  the  approval  of  the  United 
States  Circuit  Court  of  Ap])eals  for  the  Ninth  Cir- 
cuit, as  follows: 

1.  That  each  and  all  of  the  hereinafter  men- 
tioned and  designated   exhibits   in   evidc^nce,  which 
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are  herein  referred  to  respectively  by  the  numbers 
given  them  by  the  Clerk  of  said  District  Court  at 
the  time  of  the  trial  herein,  may  be  deemed  by  ref- 
erence to  be  incorporated  in  the  Bill  of  Exceptions 
both  generally  and  respectively  where  and  wherever 
references  are  made  to  them  by  such  numbers  in  the 
body  and  context  of  said  Bill  of  Exceptions  to  the 
same  effect  and  purport  as  though  each  and  all  of 
said  exhibits  were  fully  set  forth,  word  for  word, 
figure  for  figure,  and  picture  for  picture  in  said  Bill 
of  Exceptions; 

2.  That  the  District  Court  may,  after  passing 
upon  appellee's  proposed  amendments  thereto,  sign 
and  settle  said  Bill  of  Exceptions,  and  may  include 
therein  a  copy  of  this  [305]  stipulation  in  lieu  of 
including  therein,  either  in  substance  or  in  full, 
copies  of  each  and  all  of  the  hereinafter  designated 
exhibits  in  evidence,  and  that  thereupon,  each  of 
said  exhibits  shall  be  deemed  to  be  included  in  said 
Bill  of  Exceptions  to  the  same  effect  and  purport 
as  though  each  and  all  of  said  exhibits  were  fully 
set  forth  therein  as  aforesaid; 

3.  That  the  exhibits  to  be  so  included  are  as  fol- 
lows: 

Government's  Exhibit  2 


3 

4 

5 

6 

7 

8 

9 
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Government 's 

Exhibit 
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ii 
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[306] 


5.  That  the  United  States  District  Court  in  and 
for  the  Southern  District  of  California  may  make 
an  order  that  all  of  the  forei^oing  designated  ex- 
hibits be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  and  for  the  safe- 
keeping, transportation,  and  return  thereof,  at  the 
cost  of  the  appellants,  to  be  paid  to  the  Clerk  of 
said  District  Court  upon  demand: 

6.  This  stipulation  in  no  wise  constitutes  a 
waiver  of  any  objections  and  exce})tions  to  the  in- 
troduction of  any  exhibits  by  the  District  Court. 
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Dated:     Feb.  2,  1944. 

CHARLES  H.  CARR 

United  States  Attorney 
JAMES  M.  CARTER 

Asst.  United  States  Attorney 
ERNEST  A.  TOLIN 

Asst.  United  States  Attorney 
MORRIS  LAVINE 

Attorney  for  Appellants 
It  Is  So  Ordered: 

ALBERT  LEE  STEPHENS 

Judge  of  the  United  States 
Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  [307] 

Thereafter  the  following  order  was  made  by  the 
United   States   District   Court: 

In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Cen- 
tral Division. 

No.  15881 

BENJAMIN  ROSE  and  LOUIS  VITAGLIANO, 

Defendants  and  Appellants, 


V. 


UNITED  STATES  OF  AMERICA, 

Plaintiff  and  Appellee. 

STIPULATION 

Upon  stipulation  of  the  parties,  which  has  been 
approved  by  the   United   States  Circuit  Court  of 
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Appeals  for  the  Ninth  Circuit,  it  is  ordered  that  the 
clerk  of  the  Court  transmit  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  to- 
gether with  this  Bill  of  Exceptions,  the  following 
Government's  P]xhibits  which  are  hereby  incorpor- 
ated into  tliis  Bill  of  Exceptions  by  this  reference 
thereto.  Said  Exhibits  are  as  follows: 
Government's  Exhibit  No.  2 
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Government's  Exhibit  No.  28 

BEN  HARRISON 

United  States  District  Judge 

[309] 
Plaintiff  respectively  represents  that  the  fore- 
going Government's  Proposed  Amendments,  includ- 
ing Corrections,  Amplifications  and  Reductions  To 
Bill  of  Exceptions  are  and  each  of  them  is  necessary 
by  way  of  amendments  to  Bill  of  Exceptions  pro- 
posed by  defendants  in  order  that  the  said  Bill  of 
Exceptions  be  true  and  accurate. 

Dated:    February  7,  1944. 

CHARLES  H.  CARR 

United  States  Attorney 
JAMES  M.  CARTER 

Assistant  United  States  At- 
torney 
ERNEST  A.  TOLIN 

Assistant  United  States  At- 
torney [310] 

The  foregoing  Bill  of  Exceptions  has  been  ex- 
amined and  is  approved. 
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Dated:    This  27  day  of  March,  1944. 
CHARLI]S  H.  CARR, 

Ignited  States  Attorney 
By    ERNEST  A.  TOLIN 

Assistant  United  States  At- 
torney 
Attorneys  for  tlie  Govern- 
ment-Plaintiff 
MORRIS  LAVIXE 
By  MILTON  B.  [Illegible] 

Attorney  for  Defendant  [311] 


In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 

No.  15811 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

BENJAMIN  ROSE  and  LOUIS  VITAGLIANO, 

Defendants. 

ORDER  APPROVING  BILL  OP 
EXCEPTIONS 

An  order  approving  the  I^ill  of  Exceptions  hav- 
ing been  ])resented  to  this  Court  and  having  been 
amended  to  corres])ond  with  the  facts,  is  now  set- 
tled, signed,  and  made  a  part  of  the  records  within 
the  term  and  within  the  time  fixed  bv  the  Ignited 
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States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Dated:    March  28  1944. 

BEN  HARRISON 

United  States  District  Judge 

[311a] 
Received  copy  of  the  within  Bill  of  Exceptions 
this  18th  day  of  December,  1943. 

CHARLES  H.  CARR 

United  States  Attorney 
By    MARY  WENTWORTH 

[Endorsed] :    Lodged  Dec.  18,  1943.    Edmund  L. 
Smith,  Clerk,  by  Irwin  Hames,  Deputy  Clerk. 

[Endorsed] :    Filed  March  29,  1944.     Edmund  L. 
Smith,  Clerk,  by  Theodore  Hocke,  Deputy  Clerk. 


In  the  District  Court  of  the  United  States,  South- 
em  District  of  California,  Central  Division 

No.  15811 

UNITED  STATES  OP  AMERICA, 

Plaintiff  and  Appellee, 

vs. 

BENJAMIN  ROSE  and  LOUIS  VITAGLIANO, 

Defendants  and  Appellants. 

ASSIGNMENTS  OF  ERROR 

The    aggrieved    by    the    decision,    determination, 
judgment    and    proceedings    had    in    the    District 
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Court  of  the  Ignited  States,  Southern  District  of 
California,  Central  Division,  Louis  A^ita^liano  and 
Benjamin  Rose,  appellants  herein,  assign  the  fol- 
lowing errors  in  the  proceedings  and  trial  and  judg- 
ments against  them  which  they  and  each  of  them 
aver  occurred  prior  to  and  during-  the  tiial  of  the 
cause;  said  errors  and  each  of  them  are  to  the  great 
detriment,  prejudice  and  injury  of  the  defendants 
and  appellants  and  in  violation  of  the  rights  con- 
ferred ui)on  them  and  each  of  them,  by  the  Con- 
stitution and  Statutes  of  the  United  States  of 
America.    Said  errors  are  as  follows: 

ASSIGNMENTS  OR  ERROR 

The  appellants  assign  the  following  errors  in 
the  record: 

1.  The  District  Court  of  the  United  States  erred 
in  its  decision  overruling  the  defendants'  demurrers 
to  the  indictments  on  each  of  the  grounds  therein 
specified. 

2.  The  District  Court  erred  in  its  decision  in 
denying  the  motions  for  a  bill  of  particulars. 

3.  The  District  Court  erred  in  its  decision  that 
the  indictment  in  Count  I  thereof  states  a  public 
offense  in  violation  of  the  Second  War  Powers  Act. 

4.  The  District  Court  erred  in  holding  that  any 
crime  was  created  by  any  executive  decree. 

5.  The  District  Court  erred  in  its  decision  in 
holding  that  the  evidence  was  sufficient  to  justify 
the  verdict. 

6.  The  District  Court  erred  in  denying  the  mo- 
tions of  the  defendants  for  a  directed  verdict. 
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7.  The  District  Court  erred  in  its  decision  deny- 
ing the  defendant  Benjamin  Rose  a  continuance  on 
account  of  his  physical  condition.  The  District 
Court  denied  said  Benjamin  Rose  a  fair  trial  guar- 
anteed by  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States. 

8.  The  District  Court  erred  in  admitting  evi- 
dence illegally  seized  and  used  in  the  trial  in  viola- 
tion of  the  Fourth  and  Fifth  Amendments  to  the 
Constitution  of  the  United  States. 

9.  The  District  Court  erred  in  failing  to  arrest 
judgment  on  the  grounds  tliat  evidence  illegally 
seized  had  been  used  in  evidence  in  violation  of  the 
Fourth  and  Fifth  Amendments  to  the  Constitution 
of  the  United  States. 

10.  The  District  Court  erred  in  denying  motions 
in  arrest  of  judgment  on  the  grounds  that  the  in- 
dictment failed  to  state  a  public  offense. 

11.  The  District  Court  erred  in  denying  the  mo- 
tions in  arrest  of  judgment  on  the  grounds  that  the 
indictment  was  too  vague,  indefinite  and  uncertain 
to  state  the  nature  and  cause  of  accusation  and  in 
failing  to  allege  the  necessary  particulars  as  to  any 
alleged  conspiracy. 

12.  The  District  Court  erred  in  holding  that  the 
evidence  was  sufficient  to  support  a  charge  of  con- 
spiracy. 

13.  The  District  Court  erred  in  failing  to  hold 
that  the  statute  was  unconstitutional. 

14.  The  District  Court  erred  in  denying  the  de- 
fendants' motion  that  the  indictment  was  in  viohi- 
tion  of  due  process  of  law  guaranteed  by  the  Fifth 
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Amendment    to    the    Constitution    of    the     Tnited 
States. 

15.  'I'he  District  Court  erred  in  nviriuling  de- 
fendants' objection  tliat  the  indictment  was  in  vio- 
lation of  the  Sixth  Amendment  to  tlie  Constitution 
of  the  United  States. 

16.  The  District  Court  erred  in  each  and  every 
particular  to  which  excej)tion  was  taken  as  set  fortli 
in  apj)ellants'  exceptions  and  whicli  are  herein  in- 
corporated by  reference;  apjx^llants  assign  as  error 
each  and  every  matter,  particular,  rulin^^,  and  de- 
cision u])on  which  an  exception  is  based  and  which 
is  not  hereinbefore  specifically  mentioned. 

Which  errors  wTre  duly  and  regularly  excepted 
to  and  for  which  errors  the  appellants  and  each  of 
them  pray  for  a  reversal  of  the  judgments. 

MORRIS  lavinp: 

Attorney  for  Appellants 

Received    copy    of    the    within    Assignments    of 
Error  this  18th  day  of  December  1943. 
CHARLES  H.  CARR 

United  States  Attorney 
By   MARY  WENTWORTH 

[Endorsed]:  Filed  Dec.  18,  1943.  Edmund  L. 
Smith,  Clerk.    By  Irwin  Hames,  Deputy  Clerk. 

[indorsed]:  Filed  Apr.  12,  1944.  Paul  P. 
O^Brien,  Clerk. 
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[Endorsed]:  No.  10445.  United  States  Circuit 
Court  of  Ap[)eals  for  the  Ninth  Circuit.  Benjamin 
Rose  and  Louis  Vitagliano,  Appellants,  vs.  United 
States  of  America,  Appellee.  Transcript  of  Record. 
Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California,  Cen- 
tral Division. 

Filed  May  28,  1943. 

PAUL  P.  O'BRIEN 
Clerk  of  the   United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


At  a  Stated  Term,  to  wit:  The  October  Term 
1942,  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Monday  the  four- 
teenth day  of  June  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-three. 

Present : 

Honorable    William    Denman,    Circuit   Judge, 
Presiding, 

Honorable  Clifton  Mathews,  Circuit  Judge, 

Honorable  Healy,  Circuit  Judge. 
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No.  10,445 

BENJAMIN  ROSE  and  LOUIS  VITAGLIANO, 

Ap])ellaTits, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER  GRANTINCx  APPLICATION  OF  AP- 
PELLANTS FOR  ADMISSION  TO  BAIL 
PENDING  APPEAL 

U])on  consideration  of  the  Motion  of  the  a])- 
pellants,  filed  May  28,  1943,  for  admission  to  bail 
pending  appeal,  and  good  cause  therefor  appearing, 
it  is  Ordered  that  each  of  the  appellants  in  the 
above-entitled  cause  be,  and  hereby  is  admitted  to 
bail  in  the  sum  of  $1000.00,  bond  to  be  a})proved  by 
the  United  States  Attorney  for  the  Southern  Dis- 
trict of  California,  and  by  a  Judge  of  this  Court. 
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In  the  Circuit  Court  of  Appeals  of  the  United 
States  for  the  Ninth  Circuit 

No.  10445 

BENJAMIN  ROSE  and  LOUIS  VITAGLIANO, 

Appellants, 

vs. 

THE  UNITED  STATES  OF  AMERICA, 

Appellee. 

DESIGNATION  OF  PARTS  OF  RECORD  TO 
BE  PRINTED  AND  POINTS  TO  BE  RE- 
LIED ON 

Come  now  the  appellants  herein  and  designate  the 
whole  of  the  record  to  be  printed  on  appeal,  as 
necessary  to  their  appeal. 

Appellants  further  adopt  as  points  to  be  relied 
upon  each  and  all  of  the  points  set  out  in  the  as- 
signment of  errors. 

MORRIS  LA  VINE 

Attorney  for  Appellants 

[Endorsed]:  Filed  AprU  24,  1944.  Paul  P. 
O'Brien,  Clerk. 
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Morris  Lavine, 
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No.  10445. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Benjamin  Rose  and  Louis  Vitagliano, 

Appellants, 
vs. 

United  States  of  America, 

Appellee. 


STATEMENT  OF  JURISDICTION. 


A. 

Jurisdiction  is  sustained  in  this  case  by  reason  of  Title 
28,  Section  225,  U.  S.  Codes. 

B. 

Questions  Raised  by  This  Appeal. 

1.  Does  an  indictment  charge  the  offense  of  conspir- 
acy under  Title  18,  Section  88,  to  violate  the  Second  War 
Powers  Act  approved  March  27,  1942,  where  the  statute 
was  approved  March  27,  1942,  and  the  conspiracy  is  al- 
leged to  have  occurred  on  or  about  December  12,  1941? 

2.  Does  an  indictment  charge  an  offense  against  the 
laws  of  the  United  States  where  it  charges  violation  of 
the  statute,  executive  orders,  regulations  and  directives 
hereinbefore   referred   to    [R.   78]    without  setting  forth 
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the  forbidden  part  of  the  statute  or  the  executive  orders, 
regulations  or  directives  alleged  to  have  been  violated? 

3.  Where  a  statute  is  so  vague,  indefinite  and  uncer- 
tain as  not  to  specify  the  conduct  which  is  forbidden  or 
allowed,  can  that  statute  be  supplemented  by  regulations? 
Can  a  crime  be  established  by  regulations  or  does  this 
constitute  an  unconstitutional  assumption  by  the  executive 
department  of  the  functions  of  Congress? 

4.  Where  a  regulation  ])rovides  that  it  shall  apply  to 
certain  persons  and  not  to  other  persons,  does  the  indict- 
ment which  fails  to  set  out  whether  or  not  the  regulation 
is  or  is  not  applicable,  state  an  offense  against  the  law^s 
of  the  United  States? 

5.  Can  an  indictment  merely  refer  to  statutes  or  regu- 
lations by  reference  and  still  constitute  an  offense  against 
the  laws  of  the  United  States? 

6.  Where  acts  are  charged  against  dealers  in  rubber 
tires  who  were  permitted  by  law  to  deal  with  each  other, 
would  an  indictment  state  an  oft'ense  against  the  laws  of 
the  United  States  which  did  not  show  clearly  that  the 
dealers'  conduct  was  clearly  not  within  the  provisions  of 
the  regulation? 

7.  Where  a  statute,  to- wit.  the  Second  War  Powers 
Act,  fixes  no  penalty  for  a  violation  of  a  regulation,  does 
it  constitute  an  offense  against  the  laws  of  the  United 
States  ? 

8.  Should  the  court  have  directed  the  verdict  in  behalf 
of  the  defense  in  view  of  the  fact  that  all  of  the  evidence 
shows  transactions  between  dealers,  one  with  each  other 
except  one  single  transaction  which  was  had  by  one  per- 
son as  an  individual  with  one  other  person? 
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9.  Should  the  court  have  struck  irrelevant  testimony 
set  out  in  the  motions  to  strike? 

10.  Should  the  court  have  granted  the  motions  and 
arrested  judgment  on  the  grounds  that  the  indictment  is 
too  vague,  indefinite  and  uncertain  as  to  the  nature  and 
cause  of  the  accusations  (2)  on  the  ground  that  evidence 
illegally  seized  was  used  in  evidence  in  violation  of  the 
Fourth  and  Fifth  Amendments  to  the  Constitution  of  the 
United  States;  (3)  that  the  evidence  does  not  support  a 
conviction  to  commit  offense  against  the  United  States? 

C. 

Statutes  Involved. 

Subsection  (a)  of  Section  2  of  Title  III  of  Public 
Law  507,  77th  Congress,  approved  March  27th,  1942, 
and  commonly  known  as  the  Second  War  Powers  Act 

Title  III — Priorities  Powers 

Sec.  301.  Subsection  (a)  of  section  2  of  the  Act 
of  June  28,  1940  (54  Stat.  676),  entitled  "An  Act  to 
expedite  national  defense,  and  for  other  purposes,"  as 
amended  by  the  Act  of  May  31,  1941  (Public  Law 
Numbered  89,  Seventy-seventh  Congress),  is  hereby 
amended  to  read  as  follows : 

''Sec.  2.  (a)  (1)  That  whenever  deemed  by  the 
President  of  the  United  States  to  be  in  the  best  inter- 
ests of  the  national  defense  during  the  national  emer- 
gency declared  by  the  President  on  September  8,  1939, 
to  exist,  the  Secretary  of  the  Navy  is  hereby  author- 
ized to  negotiate  contracts  for  the  ac(juisition,  con- 
struction, repair,  or  alteration  of  complete  naval  ves- 
sels or  aircraft,  or  any  ijortion  thereof,  including? 
plans,  spare  parts,  and  equipment  therefor,  that  have 
been  or  may  be  authorized,  and  also  for  machine  tools 


and  other  similar  equipment,  with  or  without  adver- 
tising or  competitive  bidding  upon  determination  that 
the  price  is  fair  and  reasonable.  Deliveries  of  mate- 
rial under  all  orders  placed  pursuant  to  the  authority 
of  this  paragraph  and  all  other  naval  contracts  or 
orders  and  deliveries  of  material  under  all  Army  con- 
tracts or  orders  shall,  in  the  discretion  of  the  Presi- 
dent, take  priority  over  all  deliveries  for  private  ac- 
count or  for  export :  Provided,  That  the  Secretary  of 
the  Navy  shall  report  every  three  months  to  the  Con- 
gress the  contracts  entered  into  under  the  authority 
of  this  paragraph :  Provided  further,  That  contracts 
negotiated  pursuant  to  the  provisions  of  this  para- 
graph shall  not  be  deemed  to  be  contracts  for  the  pur- 
chase of  such  materials,  supplies,  articles,  or  equip- 
ment as  may  usually  be  bought  in  the  open  market 
within  the  meaning  of  section  9  of  the  Act  entitled 
'An  Act  to  provide  conditions  for  the  purchase  of 
supplies  and  the  making  of  contracts  by  the  United 
States,  and  for  other  purposes,'  approved  June  30, 
1936  (49  Stat.  2036;  U.  S.  C,  Supp.  V,  title  41,  sees. 
35-45):  Provided  further,  That  nothing  herein  con- 
tained shall  relieve  a  bidder  or  contractor  of  the  obli- 
gation to  furnish  the  bonds  under  the  requirements 
of  the  Act  of  August  24,  1935  (49  Stat.  793;  40 
U.  S.  C.  270  (a)  to  (d))  :  Provided  further,  That  the 
cost-plus-a-percentage-of-cost  system  of  contracting 
shall  not  be  used  under  the  authority  granted  by  this 
paragraph  to  negotiate  ccjntracts ;  but  this  proviso 
shall  not  be  construed  to  prohibit  the  use  of  the  cost- 
plus-a-tixed-fec  form  of  contract  when  such  use  is 
deemed  necessary  by  the  Secretary  of  the  Navy:  And 
provided  further.  That  the  fixed  fee  to  be  paid  the 
contractor  as  a  result  of  any  contract  entered  into 
under  the  authority  of  this  paragraph,  or  any  War 
Department  contract  entered  into  in  the  form  of  cost- 
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plus-a-fixed-fee,  shall  not  exceed  7  per  centum  of  the 
estimated  cost  of  the  contract  (exclusive  of  the  fee 
as  determined  by  the  Secretary  of  the  Navy  or  the 
Secretary  of  War,  as  the  case  may  be). 

"(2)  Deliveries  of  material  to  which  priority  may 
be  assigned  pursuant  to  paragraph  (1)  shall  include, 
in  addition  to  deliveries  of  material  under  contracts 
or  orders  of  the  Army  or  Navy,  deliveries  of  material 
under — 

''(A)  Contracts  or  orders  for  the  government 
of  any  country  whose  defense  the  President 
deems  vital  to  the  defense  of  the  United  States 
under  the  terms  of  the  Act  of  March  11,  1941, 
entitled  'An  Act  to  promote  the  defense  of  the 
United  States'; 

"(B)  Contracts  or  orders  which  the  President 
shall  deem  necessary  or  appropriate  to  promote 
the  defense  of  the  United  States; 

"(C)  Subcontracts  or  suborders  which  the 
President  shall  deem  necessary  or  appropriate  to 
the  fulfillment  of  any  contract  or  order  as  speci- 
fied in  this  subsection  (a). 

Deliveries  under  any  contract  or  order  specified  in  this 
subsection  (a)  may  be  assigned  priority  over  deliv- 
eries under  any  other  contract  or  order ;  and  the  Presi- 
dent may  require  acceptance  of  and  performance  un- 
der such  contracts  or  orders  in  preference  to  other 
contracts  or  orders  for  the  purpose  of  assuring  such 
priority.  Whenever  the  President  is  satisfied  that  the 
fulfillment  of  requirements  for  the  defense  of  the 
United  States  will  result  in  a  shortage  in  the  supply 
of  any  material  or  of  any  facilities  for  defense  or  for 
private  account  or  for  exi)ort,  the  President  may  allo- 
cate such  material  or  facilities  in  such  manner,  upon 


such  conditions  and  to  such  extent  as  he  shall  deem 
necessary  or  api)rnpriate  in  the  public  interest  and  to 
promote  the  national  defense. 

"(3)  The  President  shall  be  entitled  to  obtain  such 
information  from,  require  such  reports  and  the  keep- 
ing of  such  records  by,  make  such  inspection  of  the 
books,  records,  and  other  writings,  premises  or  prop- 
erty of,  any  person  (which,  for  the  purpose  of  this 
subsection  (a),  shall  include  any  individual,  partner- 
ship, association,  business  trust,  corporation,  or  any 
organized  group  of  persons,  whether  incorporated  or 
not),  and  make  such  investigations,  as  may  be  neces- 
sary or  appropriate,  in  his  discretion,  to  the  enforce- 
ment or  administration  of  the  provisions  of  this  sub- 
section (a). 

"(4)  For  the  purpose  of  obtaining  any  informa- 
tion, verifying  any  report  required,  or  making  any 
investigation  pursuant  to  i)aragraph  (3),  the  Presi- 
dent may  administer  oaths  and  affirmations,  and  may 
require  by  subpena  or  otherwise  the  attendance  and 
testimony  of  witnesses  and  the  production  of  any 
books  or  records  or  any  other  documentary  or  physi- 
cal evidence  which  may  be  relevant  to  the  inquiry. 
Such  attendance  and  testimony  of  witnesses  and  the 
production  of  such  books,  records,  or  other  docu- 
mentary or  physic:;  1  evidence  may  be  required  at  any 
designated  place  from  any  State,  Territory,  or  other 
place  subject  to  the  jurisdiction  of  the  United  States : 
Provided,  That  the  production  of  a  person's  books, 
records,  or  other  documentary  evidence  shall  not  be 
required  at  any  ])lace  other  than  the  place  where  such 
person  resides  or  transacts  business,  if,  prior  to  the 
return  date  specified  in  the  subpena  issued  with  re- 
spect thereto,  such  person  furnishes  the  President  with 
a  true  copy  of  such  books,  records,  or  other  docu- 
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mentary  evidence  (certified  by  such  person  under  oath 
to  be  a  true  and  correct  copy)  or  enters  into  a  stipu- 
lation with  the  President  as  to  the  information  con- 
tained in  such  books,  records,  or  other  documentary 
evidence.  Witnesses  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States.  No  person  shall  be  excused  from  at- 
tending and  testifying  or  from  producing  any  books, 
records,  or  other  documentary  evidence  or  certified 
copies  thereof  or  physical  evidence  in  obedience  to  any 
such  subpena,  or  in  any  action  or  proceeding  which 
may  be  instituted  under  this  subsection  (a),  on  the 
ground  that  the  testimony  or  evidence,  documentary 
or  otherwise,  required  of  him  may  tend  to  incriminate 
him  or  subject  him  to  a  penalty  or  forfeiture;  but  no 
individual  shall  be  subject  to  prosecution  and  punish- 
ment or  to  any  penalty  or  forfeiture  for  or  on  account 
of  any  transaction,  matter,  or  thing  concerning  which 
he  is  compelled  to  testify  or  produce  evidence,  docu- 
mentary or  otherwise,  after  having  claimed  his  privi- 
lege against  self-incrimination,  except  that  any  such 
individual  so  testifying  shall  not  be  exempt  from 
prosecution  and  punishment  for  perjury  committed  in 
so  testifying.  The  President  shall  not  publish  or  dis- 
close any  information  obtained  under  this  paragraph 
which  the  President  deems  confidential  or  with  refer- 
ence to  which  a  request  for  confidential  treatment  is 
made  by  the  person  furnishing  such  information,  un- 
less the  President  determines  that  the  withholding" 
thereof  is  contrary  to  the  interest  of  the  national  de- 
fense and  security;  and  anyone  violating  this  provi- 
sion shall  be  guilty  of  a  felony  and  upon  conviction 
thereof  shall  be  fined  not  exceeding  $1,()00,  or  be  im- 
prisoned not  exceeding  two  ye:irs,  or  both. 

"(5)    Any  person  who  willfully  performs  any  act 
prohibited,  or  willfully  fails  to  perform  any  act  re- 


quired  by,  any  pr(  \  ision  of  this  subsection  (a)  or  any 
rule,  regulation,  or  order  thereunder,  whether  hereto- 
fore or  hereafter  issued,  shall  be  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction,  be  lined  not  more 
than  $10,000  or  imprisoned  for  not  more  than  one 
year,  or  both. 

''(6)  The  district  courts  of  the  United  States  and 
the  United  States  courts  of  any  Territory  or  other 
place  subject  to  the  jurisdiction  of  the  United  States 
and  the  courts  of  the  Philippine  Islands  shall  have 
jurisdiction  of  violations  of  this  subsection  (a)  or  any 
rule,  regulation,  or  order  or  subpena  thereunder, 
whether  heretofore  or  hereafter  issued,  and  of  all 
civil  actions  under  this  subsection  (a)  to  enforce  any 
liability  or  duty  created  by,  or  to  enjoin  any  violation 
of,  this  subsection  fa)  or  any  rule,  regulation,  order, 
or  subpena  thereunder  whether  heretofore  or  here- 
after issued.  Any  criminal  proceedings  on  account  of 
any  such  violation  may  be  brought  in  any  district  in 
which  any  act,  failure  to  act,  or  transaction  constitut- 
ing the  violation  occurred.  Any  such  civil  action  may 
be  brought  in  any  such  district  or  in  the  district  in 
which  the  defendant  resides  or  transacts  business. 
Process  in  such  cases,  criminal  or  civil,  may  be  served 
in  any  district  wherein  the  defendant  resides  or  trans- 
acts business  or  whenever  the  defendant  may  be 
found;  and  subpena  for  witnesses  who  are  required 
to  attend  a  court  in  any  district  in  any  such  case  may 
run  into  any  other  district.  No  costs  shall  be  as- 
sessed against  the  United  States  in  any  proceeding 
under  this  subsection  (a). 

"(7)  No  person  shall  be  held  liable  for  damages  or 
penalties  for  any  default  under  any  contract  f)r  order 
which  shall  result  directly  or  indirectly  from  compli- 
ance with  this  subsection  (a)  or  any  rule,  regulation, 


or  order  issued  thereunder,  notwithstanding  that  any 
such  rule,  regulation,  or  order  shall  thereafter  be  de- 
clared by  judicial  or  other  competent  authority  to  be 
invalid. 

''(8)  The  President  may  exercise  any  power,  au- 
thority, or  discretion  conferred  on  him  by  this  sub- 
section (a),  through  such  department,  agency,  or  offi- 
cer of  the  Government  as  he  may  direct  and  in  con- 
formity with  any  rules  or  regulations  which  he  may 
prescribe/'* 

Title  18,  U.  S.  C,  Section  88,  as  follows:  Amendment 
No.  1  to  Supplementary  Order  No.  M-IS-B  to  Restrict 
the  Use  of  Rubber. 

Statutes   Believed   to   Support  Jurisdiction. 
Title  28,  Section  225. 

Respectfully  submitted, 
Morris  Lavine, 

Attorney  for  Appellants. 


♦Appellant  has  sent  to  \\  ashinj^ton  to  gel  copies  of  the  various  regula- 
tions and  statutes  referred  to  in  the  indictment  (pp.  73-81)  but  has  been 
unable  to  get  copies  of  them  except  the  Second  War  Powers  Act.  It  is 
assumed  that  the  Government  will  be  able  to  supply  the  missing  statutes 
and    regulations    for   the   Court. 
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Benjamin  Rose  and  Louis  Vitagliano, 

Appellants, 
vs. 

United  States  of  America, 

Appellee, 


OPENING  BRIEF   ON  APPEAL. 


This  is  an  appeal  from  judgments  of  conviction  of 
Benjamin  Rose  and  Louis  Vitagliano  of  "conspiracy  to 
commit  offense  against  the  United  States,  that  is  to  say, 
to  sell,  lease,  ship  and  transfer  new  rubber  tires,  casings 
and  tubes  to  consumers  and  other  persons  in  violation 
of  statute  [R.  78],  executive  orders,  regulations  and  di- 
rectives hereinbefore  referred  to." 

The  statute  referred  to  was  Subsection  (a)  of  Section 
2  of  Title  III  of  Public  Law  507,  77th  Congress,  ap- 
proved March  27,  1942,  and  commonly  known  as  the 
Second    War    Powers   Act.     [R.    77.] 

On  February  11,  1942,  the  said  Office  of  Price  Admin- 
istration made,'   issued  and  duly  promulgated  'Tire  Ra- 


^The  Office  of  Price  Adminisirjition  was  not  created  hy  the  Second 
War  Powers  Act.  It  is  authori/.od  hy  the  Emergency  Price  Control 
Act   of    1942. 
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tionin^q-  Regulations  (Keviscd),"  effective  February  19, 
1942,  and  superseding  Tire  Rationing  Regulations  there- 
tofore issued  on  December  30,  1941,  which  said  regula- 
tions, effective  February  19,  1942,  prohibited  the  sale, 
lease,  loan,  trade,  shipment,  delivery  or  transfer  of  new 
rubber  tires  and  tubes  or  of  retreaded  or  recapped  rubber 
tires  without  certificates  issued  by  local  tire  rationing 
boards  and  excej)t  as  otherwise  provided  in  said  regula- 
tions. Said  regulations  were  issued  under  Subsection  (a) 
of  Section  2  of  Title  III  of  Pub.  L.  507,  77th  Cong., 
approved  March  27,  1942,  and  commonly  known  as  the 
Second  War  Powers  Act. 

Appellants  were  dealers  and  service  station  men  and 
had  a  lawful  right  to  handle  tires  with  each  other.  It 
will  be  shown  that  they  did  not  conspire  to  violate  any 
of  the  regulations.  The  defendant  Rose  was  sentenced  to 
a  year  and  a  day  in  a  penitentiary  type  of  institution,  and 
fined  the  sum  of  $2,000.  [R.  21.]  He  was  at  the  time 
of  his  trial  in  the  Coast  (niard  of  the  United  States  and 
had  suffered  a  serious  injury  which  required  him  to  sit 
through  the  trial  with  his  leg  propped  up.  The  defend- 
ant X^itagliano  was  given  a  sentence  of  six  months  in  the 
County  Jail  and  fined  $1,000.      |  R.  22,  23.] 

As  the  facts  will  be  more  fully  stated  under  thr  head- 
ing of  the  Court's  error  in  failing  to  direct  the  verdict, 
no  extended  statement  will  here  be  set  forth. 

A  complete  summary  of  the  testimony  is  contained  in 
an  appendix  for  the  purpose  of  considering  the  sufficiency 
of  the  evidence. 


The  appellants  assign  the  following  errors  in  the 
record : 

I. 

The  District  Court  erred  in  its  decision  overruling  the 
defendants'  demurrers  to  the  indictment  on  each  of  the 
grounds  therein  specified. 

(a)  The  indictment  is  fatally  defective  in  charging  a 
conspiracy  to  violate  the  Second  War  Powers  Act  of 
1942,  passed  on  March  27,  1942,  wherein  it  alleges  that 
the  conspiracy  to  violate  that  Act  occurred  on  December 
12,  1941. 

(b)  The  indictment  is  fatally  defective  in  alleging  vio- 
lations of  regulations  purportedly  issued  under  the  Second 
War  Powers  Act,  which  regulations  were  issued  prior  to 
the  Second  War  Powders  Act. 

(c)  The  indictment  is  fatally  defective  in  referring 
merely  to  the  statute  and  not  charging  what  act  or  omis- 
sion was  in  violation  of  the  statute. 

(d)  The  indictment  is  fatally  defective  in  failing  to 
specify  the  particular  conduct  which  it  is  alleged  was 
forbidden  by  any  applicable  regulation  and  in  failing  to 
descend  to  particulars  as  required  by  the  Sixth  Amend- 
ment to  the  Constitution  of  the  United  States. 

(e)  The  indictment  is  fatally  defective  in  that  it  fails 
to  negative  the  exceptions  in  the  regulations,  which  ex- 
ceptions were  ap])licable  to  the  defendants,  who  were 
dealers  and   exempt  under  the   regulations. 

(f)  The  indictment  is  fatally  defective  in  merely  re- 
ferring^- to  statutes  and  regulations  generally  and  by  ref- 
erence and  without  setting  forth  the  provisions  of  the 
statutes  and  the  regulations. 


11. 

The   indictment   fails   to   state   an   offense   against   the 
laws  of  the  United  States. 

III. 

The  District  Court  erred  in  refusing  a  bill  of  particu- 
lars. 

IV. 
The  District  Court  erred  in  failing  to  direct  a  verdict. 

V. 

The  District  Court  erred  in  failing  to  grant  the  motions 
to  strike  the  evidence. 

VI. 

The  District  Court  erred  in  failing  to  grant  the  motions 
and  arrest  the  judgment. 

(a)  For  failure  to  state  an  offense  against  the  laws  of 
the  United  States. 

(b)  For  all  of  the  defects  set  up  in  the  grounds  of 
the  demurrer. 

(c)  For  violation  of  the  Fourth  and  Fifth  Amend- 
ments to  the  Constitution  of  the  United  States. 

VII. 

The  Second  War  Powers  Act  is  too  vague,  indefinite 
and  uncertain  to  form  a  standard  of  penal  conduct  and 
therefore  violates  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States. 

VIII. 

The  District  Court  erred  in  overruling  the  motions  in 
arrest  of   judgment. 
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I. 

The  District  Court  Erred  in  Overruling  the  Demurrer 

to  the  Indictment. 

A.  The  indictment  charges  the  appellants  with  violating 
Subdivision  (a)  of  Section  2  of  Title  3,  Public  Law  507; 
77th  Congress,  approved  March  27,  1942,  and  commonly 
known  as  the  ''Second  War  Powers  Act." 

The  offense  of  conspiracy  is  alleged  to  have  taken 
place  December  12,  1941,  or  more  than  a  year  and  two 
months  before  the  passage  of  the  Act.  Also,  the  indict- 
ment charges  that  the  regulations  were  issued  under  the 
Second  War  Powers  Act  [R.  77 \,  when,  as  a  matter  of 
fact,  the  Second  War  Powers  Act  had  not  yet  passed  and 
the  regulations  referred  to  are  dated  February  11,  1942, 
February  19,  1942,  and  December  30,  1941.  [R.  77,  re- 
ferring to  Section  12  in  the  indictment.] 

In  Unlied  States  v.  Eaton,  144  U.  S.  677,  688,  36  L. 
Ed.  591,  592,  593,  the  court  held  that  the  Secretary  of 
the  Treasury  cannot  buy  his  regulations,  alter  or  amend 
a  revenue  law;  all  he  can  do  is  to  regulate  the  mode  of 
the  proceeding  to  carry  into  effect  what  Congress  has 
enacted,  and  he  has  no  authority  to  prescribe  a  regula- 
tion which  would  substantially  prescribe  a  criminal  of- 
fense by  the  regulation  of  the  Department. 

See  also  the  following  cases: 

St.    Louis   Merchants   Bridge   T.    Railroad   Co.   v. 
United  States   (8th  Cir.j,   188  Fed.   191; 

United  States  v.  Maid,   116  Fed.  650: 

United  States  v.  Ballard,  12  Fed.  Supp.  321; 


Schectcr  v.   United  States,  295  U.   S.  495,  79  L. 
Ed.  1570; 

United  States  :•.  Louisville  &  N.  R.  Co.,  176  Fed. 
942; 

Asgill  r.  United  States,  60  Fed.   (2dj   780. 

B.  The  indictment  does  not  state  an  offense  ajij^ainst 
the  laws  of  the  United  States  in  that  it  is  too  va^iie,  in- 
definite and  uncertain  to  apprise  the  accused  of  the  specific 
thing  with  which  they  are  charged. 

The  references  to  the  orders  are  general.  The  refer- 
ences to  the  alleged  conduct  or  misconduct  are  too  vague 
and  general. 

Constitution   of  the   United  States,  Sixth   Amend- 
ment; 

U.  S.  V.  Cruikshank,  92  U.  S.  542,  23  L.  Fd.  588, 
Fed.  Case  14455,  2  Paine  451: 

U.  S.  V.  Simmons,  96  U.  S.  360.  24  L.  Fd.  819; 

U.  S.  V.  Hess,  124  U.  S.  483,  31  L.  Fd.  516: 

U.  S.  V.  Carll,  105  U.  S.  641,  26  L.  Ed.  1135: 

U.  S.  V.  Standard  Brciuery,  251  U.  S.  210,  64  L. 
Ed.  229; 

U.  S.  V.  Morrissey,  Z2  Fed.  147; 

U.  S.  V.  Reiehert,  32  Fed.  142; 

Wishart  v.  U.  S.  (8th  Cir.),  29  Fed.  [2^\)  103; 

Peters  V.  U.  S,,  94  Fed.  127; 

Olmstead  v.  U.  S.,  29  Fed.  (2d)  239: 

Brenner  v.  U.  S.,  2S7  F'ed.  036: 

Shaw  V.  U.  S.,  292  Fed.  339: 

Haynes  v.  U.  S.,  4  Fed.  (2d)  889; 
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Lynch  v.  U.  S.,  10  Fed.  (2d)  947; 

Asgill  V.  U.  S.,  60  Fed.  (2d)  780  and  cases  there- 
in cited; 

Kerns  v.  U.  S.,  74  Fed.  (2d)  251; 

Pierce  v.  U.  S.,  86  Fed.  (2d)  949; 

Reimer-Gross  Co.  v.  U.  S.,  20  Fed.  (2d)  36; 

U.  S.  V.  Strobach,  28  Fed.  902; 

U.  S.  V.  Brazeaii,  78  Fed.  464; 

Aziima  Kiiho  V.  U.  S.,  31  Fed.  (2d)  88; 

Martin  v.  U.  S.,  168  Fed.  198; 

Ackley  V.  U.  S.,  200  Fed.  217; 

U.  S.  V.  Bopp,  230  Fed.  72i] 

Boykin  V.  U.  S.,  11  Fed.  (2d)  484; 

U.  S.  V.  Cowell,  243  Fed.  730; 

U.  S.  V.  Louisville  &  N.  R.  Co.,  165  Fed.  936; 

Hall  V.  U.  S.,  89  Fed.  (2d)  578; 

Harris  v.  U.  S.,  104  Fed.  (2d)  41. 

C.  The  indictment  states  facts  which  all  could  be  in- 
nocent, as  the  defendants  were  authorized  dealers  in  tires 
and  under  O.P.A.  Section  801  a  retailer  may,  without 
certificate,  transfer  any  new  tires  or  tubes  to  any  re- 
tailer,  distributor,   wholesaler   or   manufacturer. 

Under  the  Sixth  Amendment  to  the  United  States 
Constitution  a  defendant  is  entitled  to  be  informed  of  the 
nature  and  cause  of  the  accusation  so  that  the  court  may 
know  if  an  offense  has  been  charged  in  the  first  instance. 
Where,  by  the  language  of  an  indictment  the  defendant 
may  or  may  not  be  innocent,  the  presumption  of  innocence 
prevails,  and  no  public  offense  is  charged.     If  under  the 


language  of  the  indictment  the  defendants  could  have  done 
each  and  all  of  the  things  charged  without  being  in  viola- 
tion of  any  law,  no  public  offense  against  the  laws  of  the 
United  States  is  charged. 

People  V.  Schmitz,  7  Cal.  App.  330; 

People  V.  Davenport,  21   Cal.  Ai)p.   (2d)  292. 

Count  I  of  the  indictment  was  insufficient  in  that  the 
statute  executive  orders,  regulations  and/or  directives  re- 
ferred to  contain  numerous  exeeptions  which  are  so  in- 
corporated in  the  language  defining  the  conduct  that  the 
ingredients  of  the  conduct  cannot  be  accurately  described 
because  the  exceptions  are  omitted.  It  is  a  well-known 
rule  of  criminal  law  that  where  exceptions  are  a  part  of 
the  definition  of  an  offense  they  must  be  pleaded. 

U.  S.  V,  Cook,  84  U.  S.  168,  21  L.  Ed.  538: 

Reing  v.  U.  S.,  84  Fed.  (2d)  624. 

Count  I  of  the  indictment  was  insufficient  in  that  it 
failed  to  allege  whether  any  of  the  defendants  were  retail- 
ers, distributors,  wholesalers  or  manufacturers,  as  defined 
by  Supplementary  Order  M-15-C.  Without  such  allega- 
tions the  indictment  did  not  state  an  offense,  and  the  de- 
fendants were  entitled  to  be  informed  specifically  by  the 
indictment  whether  they  were  in  the  forbidden  category. 

U.  S.  V.  Cook,  84  U.  S.  168,  21  L.  Ed.  538. 

D.  The  indictment  failed  to  allege  whether  or  not  the 
defendant  Rose  was  a  retailer,  distributor,  wholesaler  or 
manufacturer  within  the  meaning  and  purview  of  Sup- 
plementary Order  M-15-C,  Subdivision  4,  which  i)ermitted 
selling,  leasing,  trading,  lending,  delivering,  shipping  and 
transferring  of  new  tires,  casings  and  tubes  by  any  re- 


tailer  to  another  retailer  or  to  any  distributor,  wholesaler 
or  manufacturer. 

The  indictment  also  failed  to  allege  the  specific  regula- 
tions which  it  is  alleged  were  the  object  of  the  con- 
spiracy. 

Such    omissions    vitiate    the    indictment. 

U.  S.  V.  Cruikshank,  92  U.  S.  542,  23  L.  Ed.  588; 

AsgUl  V.  U.  S.,  60  Fed.  (2d)  780; 

U.  S.  V.  Louisville  e-r  N.  R.  Co.,  176  Fed.  942; 

Schcctcr  7K  U.  S\,  295  U.  vS.  495,  79  L.  Ed.  1570; 

United  States  Constitution,  Article   I,   Sections   1 
and  8; 

U.  S.  V.  Eaton,  144  U.  S.  677,  36  L.  Ed.  591. 

The  Second  War  Powers  Act  fails  to  define  a  crime 
with  definiteness  and  certainty,  and  therefore  is  violative 
of  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

U.  S.  V.  Reese,  92  U.  S.  214; 

Conally  v.  General  Const.  Co.,  269  U.  S.  385,  7  L. 
Ed.  322; 

Lanzetta  v.  New  Jersey,  306  U.  S.  457; 

U.  S.  V.  11,150  Pounds  of  Butter,  195  Fed.  657; 

U.  S.  V.  Resnick,  299  U.  S.  207,  81  L.  Ed.  127. 

E.  The  Second  War  Powers  Act  does  not  contain  any 
penal  provisions  relating  to  the  matters  herein  charged. 
In  every  crime  there  must  be  conduct  defined  and  a  punish- 
ment provided. 

U.  S.  V.  Seibert,  2  h>d.  (2d)  80: 

U.  S.  V.  Resnick,  299  U.  S.  207,  81   L.  Ed.   127: 
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People  V.  McNnlty,  93  Cal.  427; 

In  re  EUsn'orth,  165  Cal.  677; 

U.  S.  Ballard,  12  Fed.  Supp.  321,  and  cases  there- 
in cited  at  327. 

For  each  of  the  foregoing  reasons  the  demurrer  to  the 
indictment  and  the  motions  in  arrest  of  judgment  should 
have  been  sustained. 

The  Indictment  Fails  to  State  a  Public  Offense. 

The  instant  indictment  fails  to  state  any  offense  known 
to  the  law.  It  is  totally  deficient  in  its  attempt  to  charge 
a  crime  for  the  following  reasons: 

1.  It  is  vague,  uncertain  and  indefinite  to  the 
degree  that  it  fails  to  inform  the  accused  of  the 
nature  of  the  charge  against  them  or  to  identify  the 
offense  attempted  to  be  charged. 

2.  It  shows  on  its  face  that  the  defendants  are,  if 
the  allegations  contained  therein  are  true,  innocent  of 
any  and  all  offenses  attempted  or  purported  to  be 
set   forth  in  said  indictment. 

The  second  ground  will  be  first  discussed  and  eluci- 
dated. 

In  the  body  of  the  indictment,  a  fraudulent  conspiracy 
to  violate  certain  laws  is  charged  as  the  aim  and  purpose 
of  the  alleged  conspirators. 

First  reliance  is  i^laced  on  decisions  which  have  been 
quoted  or  cited  in  the  argument  involving  the  insufficiency 
of  the  evidence  to  sustain  the  conviction  (caption  I). 
These  decisions  not  only  considered  the  evidence  insuffi- 
cient but  held  the  respective  indictments  bad. 


—11— 

However,  it  will  be  shown  that  these  decisions  coincide 
with  and  lead  back  to  leading  cases  which  sustain  ground 
1,  above  set  forth. 

In  other  words,  United  States  v.  Biggs,  157  Fed.  264; 
Tillingham  v.  Richards,  275  Fed.  226,  and  Fain  v.  United 
States,  209  Fed.  525,  is  not  a  group  of  Mavericks  in  the 
statements  of  law,  applicable  only  to  the  precise  facts  in- 
volved, but  are  examples  of  cases  factually  similar  to  the 
instant  case  which  were  controlled  by  long  and  well-settled 
principles  of  the  criminal  law. 

The  composite  doctrine  of  these  three  decisions  is 
grounded  upon  the  rule  that  an  indictment  fails  to  state 
facts  which  permit  proof  of  a  public  offense,  where  in 
the  charging  clause,  a  conspiracy  to  do  an  unlawful  act, 
fraudulently,  is  alleged  as  the  object,  and  lawful,  innocent 
overt  acts  are  set  forth,  without  any  averments  in  the 
body  of  the  indictment,  of  fact  which  show  a  causal  con- 
nection to  give  a  fraudulent  aspect  to  overt  acts,  which, 
as  described,  are  lawful  and  innocent. 

In  that  behalf  Tillingham  v.  Richards  relies  upon  U.  S. 
V.  Britton,  108  U.  S.  199,  27  L.  Ed.  199. 

The  charge  in  the  Britton  case  was  conspiracy  to  vio- 
late Section  5209  of  the  Revised  Statutes  (The  National 
Bank  Act).     The  indictment  contained  119  counts. 

Concerning  counts  37  and  the  counts  similar  to  it,  the 
opinion  shows  that  they  charge  conspiracy  to  do  an  un- 
lawful act  fraudulently.  These  counts  were  held  ''bad" 
because  it  is  said,  they  do  not  fully  and  clearly  set  forth 
every  element  of  the  offense  charged.  It  would  not  be 
sufficient  simply  to  aver  that  the  defendant  ''willfully 
misapplied"  the  funds  of  the  association.     There  must  be 
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averments  to  show  hcnv  the  appHcation  was  made,  and 
that  it  was  an  unlawful  one.  This  is  well  settled  by  the 
authorities  we  have  already  cited. 

Finally  it   is  said: 

"The  failure  of  the  counts  under  consideration  to 
aver  that  the  purchase  of  the  shares  of  the  associa- 
tion was  not  necessary  to  prevent  loss  upon  a  debt 
previously  contracted  in  ^ood  faith  is  a  fatal  defect. 
These  counts  merely  charge  that  the  defendant  will- 
fully misapplied  the  funds  of  the  association,  and 
then  aver  a  use  of  the  funds  which,  from  all  that 
appears  to  the  contrary,  was  a  perfectly  lawful  appli- 
cation of  them.  The  result  is,  that  no  offense  is 
described  in  the  counts  numbered  from  37  to  56,  in- 
clusive, and  that  they  are,  therefore,  insufficient  and 
bad."     (pp.  525,  526.) 

The  principal  authorities  above  referred  to  as  having 
been  cited  are  U,  S.  v.  Simmons,  96  U.  S.  v362  and  U.  S.  v. 
Carll,  105  U.  S.  611,  and  the  excerpts  quoted  from  these 
opinions  merely  state  certain  fundamental  j)rinciples 
which   condemn   uncertainty   in   pleading. 

From  the  Simvwus  opinion  is  quoted  this  language: 

''  '*  *  *  there  is  a  cjualification  fundamental  in 
the  law^  of  criminal  procedure,  that  the  accused  must 
be  apprised  in  the  indictment  with  reasonable  cer- 
tainty of  the  nature  of  the  accusation  against  him.  to 
the  end  that  he  may  prepare  his  defense  and  i)lead 
the  judgment  as  a  bar  to  any  subsequent  prosecution 
against  him.'  " 

From  the  Carll  decision  the  following  is  (juoted : 

'*  Tn  an  indictment  upon  a  statute,  it  is  not  suf- 
ficient to  set  forth  the  offense  in  the  words  of  the 
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statute,  unless  those  words  of  themselves  fully,  di- 
rectly, and  expressly,  without  any  uncertainty  or  am- 
biguity, set  forth  all  the  elements  necessary  to  con- 
stitute the  offense  intended  to  be  punished;  and  the 
fact  that  the  statute  in  question,  read  in  the  light  of 
the  common  law  and  of  other  statutes  on  the  like 
matter,  enables  the  court  to  infer  the  intent  of  the 
Legislature,  does  not  dispense  with  the  necessity  of 
alleging  in  the  indictment  all  the  facts  necessary  to 
bring  the  case  within  that  intent.'  " 

Thus  the  Britton  case  announces  the  exact  principle 
and  rule  laid  down  in  the  Fain,  Biggs  and  Tilling  ham 
cases  and  regards  that  rule  and  principle  as  warranted 
and  required  by  a  more  general  rule  which  is  ''funda- 
mental to  the  law  of  criminal  procedure/' 

United  States  v.  Carll,  in  turn,  granted  a  motion  in 
arrest  of  judgment  on  the  jurisdictional  ground  that  the 
averments  of  the  indictment  were  insufficient  to  state  an 
offense  because  its  charging  clause,  being  in  the  general 
language  of  the  statute,  omitted  the  essential  element  of 
intent  to  defraud  and  charged  as  a  crime  an  act  which  was 
not  unlawful,  without  an  averment  of  further  facts  to 
show  illegality,  citing  the  famous  decision  in  U.  S.  v. 
Cruikshank,  92  U.  S.  582. 

In  the  last  named  case  the  charge  was  conspiracy  to 
do  an  unlawful  act  fraudulently.  It  employed  the  generic 
language  of  the  law  which  made  it  unlawful  to  conspire 
to  hinder  a  citizen  in  the  free  enjoyment  of  any  right 
or  privilege  granted  by  the   l^-deral   Constitution. 

It  failed  to  specify  what  right  or  to  plead  facts  show- 
ing the  intent  to  prevent  the  enjoyment  of  such  riglit. 


—14— 

The  opinion  declares  "facts  are  to  be  stated  and  not 
conclusions  of  law  alone"  and  it  is  said,  ''the  indictment 
should  state  the  particulars,  to  inform  the  court  as  well 
as  the  accused.  It  must  be  made  to  appear — that  is  to 
say,  appear  from  the  indictment,  without  going  further — 
that  the  acts  charged  will,  if  proved,  support  a  convic- 
tion for  the  offense  charged.'* 

With  this  background  and  lineage  the  TiUingham,  Fain 
and  Biggs  decisions  are,  it  seems,  impregnable.  They 
have  applied  the  same  rule  which  caused  the  Supreme 
Court  in  the  Cruikshank  and  Carll  cases  to  hold  that  a 
motion  in  arrest  after  conviction  should  have  been  granted 
where  the  body  of  the  charge  was  defective  to  similar 
defects  in  the  description  of  the  overt  acts.  They  show 
clearly  and  logically  that  conclusions  alone  were  pleaded 
in  the  charging  clause  and  that  with  no  averments  of 
causal  connection  the  lawful  overt  acts  set  forth  could 
not  possibly  ''support  a  conviction  for  the  offense  charged," 
and  that,  as  phrased  in  the  Carll  decision,  without  aver- 
ments of  showing  illegality  the  lawful  acts  set  forth  as 
overt  acts  cannot  enlarge  the  defective  charge  in  the  body 
of  the  indictment  into  an  offense. 

1.  The  Indictment  Fails  to  Charge  a  Public  Of- 
fense Because  It  Is  Vague,  Uncertain  and 
Indefinite. 

It  is  difficult  to  conceive  of  a  more  indefinite  and  un- 
certain charge  than  that  contained  in  the  instant  indict- 
ment. 

It  reads: 

"Beginning  on  or  about  December  12,  1941.  and 
continuing  thereafter  up  tf>  and  including  the  dat( 
of  the  return  of  this  indictment,  the  defendants  Mac 
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R.  Brown,  Joseph  Lieb,  Benjamin  Rose,  Phil  Rez- 
niche.  Phil  Taplin,  Louis  Vitagliano  and  Sam  Wein- 
stein,  and  other  persons  whose  names  are  to  the 
Grand  Jurors  unknown,  in  the  County  of  Los  An- 
geles, State  of  California,  division  and  district  afore- 
said, did  unlawfully,  wilfully,  knowingly,  corruptly, 
fraudulently  and  feloniously  engage  in  a  conspiracy 
to  commit  offenses  against  the  United  States,  that  is 
to  say,  to  sell,  trade,  lease,  ship  and  transfer  new 
rubber  tires,  casings,  and  tubes  to  consumers  and 
other  persons  in  violation  of  the  statute,  executive 
orders,  regulations  and  directives  hereinbefore  re- 
ferred to."     (Italics  ours.) 

Several  regulations  and  two  directives  and  the  entire 
act  authorizing  the  creation  of  the  OPA  were  "herein- 
before referred  to."     [R.  74-77.] 

The  charge  is  in  the  generic  language  of  certain  of 
these  regulations  and  it  is  generic  throughout. 

It  is  conceivable  that  persons  could  conspire  to  violate 
all  provisions  of  the  statute  and  the  directives  and  of 
the  regulations  of  the  OPA.  However,  the  indictment 
does  not  so  aver.  It  specifies  that  the  accused  conspired 
to  do  acts  in  violation  of  said  instruments,  hut  makes  no 
attempt  to  specify  what  acts  were  planned  to  be  done  or 
to  identify  thexn. 

This  indictment  violates  fundamental  rules  of  criminal 
procedure  all  based  upon  the  general  principal  that  the 
accusation  must  be  so  definite  and  certain  that  the  de- 
fendant may  know  the  precise  offense  with  which  he  is 
charged  so  that  he  may  prepare  his  defnse  and  be  pro- 
tected from  further  j)rosecution  for  the  same  offense  and 
to  inform  the  court,  so  that  it  can  determine  whether  an 
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offense  is  charged  and.  if  so,  what  offense,  and  whether 
it  is  one  over  which  the  court  has  jurisdiction. 

Cniickshaiik  v.  U.  S.,  92  U.  S.  342. 

In  Armour  Packing  Co.  v.  U.  S.,  209  U.  S.  56,  it 
was  said: 

Rosen  v.  U.  S.,  161  U.  S.  29,  40  L.  ed.  606: 
U,  S.  V.  Carll,  105  U.  S.  611,  26  L.  ed.  1135: 
U.  S.  V.  Simmons,  96  U.  S.  360,  24  L.  ed.  819. 

The  fundamental  rules  thus  comprehended  are  stressed 
separately  in  the  following  groups  of  decisions: 

1.  In  Jarl  v.  U.  S.,  19  F.  (2d)  851,  it  was  held  that 
an  indictment  which  does  not  so  identify  the  charge  that 
the  accused  may  not  be  put  on  trial  for  an  offense  other 
than  the  one  covered  in  the  indictment  and  so  that  he 
may  be  protected  from  being  twice  put  in  jeopardy  is 
''fatally  defective." 

In  Anderson  v.  U.  S.,  260  Fed.  557,  the  indictment 
charged  that  defendant  "unlawfully,  etc.,  conspired"  with 
others  to  commit  an  offense  against  the  United  States, 
that  is,  ''to  steal  from  a  certain  railway  car  certain  goods 
then  and  there  moving  as  a  part  of  interstate  shipment, 
with   intent   to  convert   said   goods   to   their  own   use." 

The  demurrer  on  the  ground  that  tlie  indictment  insuf- 
ficiently described  the  alleged  offense  was  overruled  and 
in  error,  was  reversed. 

It  was  held  that  if  the  statute  employs  broad  and  com- 
prehensive language  descriptive  of  the  general  nature  of 
the  offense,  the  use  of  such  language  is  insufficient  to 
identify  the  offense  attempted  to  be  charged. 
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It  is  said: 

''As  the  conspiracy  is  the  gist  of  the  offense,  it  is 
undoubtedly  true  that  the  offense  which  it  is  charged 
the  defendant  conspired  to  commit  need  not  be  stated 
with  that  particularity  that  would  be  required  in  an 
indictment  charging  the  offense  itself.  Still,  as  was 
said  in  Williamson  v.  U.  S.,  207  U.  S.  447,  the  of- 
fense which  the  defendant  conspired  to  commit  must 
be  identified." 

"Standing  alone,  we  are  of  the  opinion  that  the 
above-quoted  language  from  the  indictment  wholly 
fails  to  comply  with  the  rules  of  criminal  pleading. 
The  words  'certain  railroad  car'  might  apply  to  any 
one  of  the  vast  number  of  cars  in  existence  in  the 
United  States;  and  for  the  same  reason  the  words 
'certain  goods'  might  apply  to  any  kind  of  the  thou- 
sand varieties  of  property.  The  car  might  be  moving 
in  interstate  commerce  on  any  railroad  in  the  United 
States  and  between  any  two  of  the  great  number  of 
towns  existing  in  different  states.  The  kind  and 
character  of  the  goods  are  not  stated.  In  order  to 
constitute  the  crime  of  stealing,  several  elements 
must  be  established.  The  defendant,  if  convicted  or 
acquitted  on  this  indictment,  could  not  plead  the  con- 
viction or  acquittal  in  bar,  as  far  as  the  indictment 
is  concerned,  if  he  was  again  indicted  for  the  same 
offense,  because  the  offense  is  not  identified.  We 
are  therefore  clearly  of  the  opinion  that  the  charge  of 
conspiracy  is  fatally  defective  when  standing  alone.'' 

The  court  further  held  that  indictment  cannot  be  aided 
by  averments  of  overt  acts  done  by  one  or  more  of  the 
conspirators  in  furtherance  of  the  object  of  the  con- 
spiracy. 
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2.  Where  an  indictment  pleads  one  or  more  of  the 
essential  elements  of  the  crime  attempted  to  be  charged 
in  generic  language,  it  fails  to  state  an  offense. 

Sulla  V.  U.  S.,  104  Fed.  544  (9th  Cir.)  ; 

Keck  V.  U.  S.,  172  U.  S.  435:  42  h\c\.  505; 

Hess  V.  U.  S.,  124  U.  S.  483,  31  L.  ed.  516; 

U.  S.  T'.  Robinson,  266  F.  240. 

(a)  Such  generic  language  states  no  matters  on 
which  an  issue  could  be  submitted  to  a  jury. 

Keck  V.  U.  S.,  172  U.  S.  435; 
Hess  V.  U.  .v..  124  U.  S.  4S3. 

(b)  Such  an  indictment  denies  the  accused  the 
right  guaranteed  by  the  Fifth  Amendment  to  be  pro- 
tected against  double  jeopardy.  It  violates  the  right 
to  be  informed  of  the  nature  of  the  charge,  guaran- 
teed by  the  Sixth  Amendment.  The  protection  thus 
afforded  begins  back  of  the  trial  and  with  the  in- 
dictment and  renders  all  that  follows  nugatory. 

U.  S.  V.  Cniickshauk,  92  U.  S.  542; 
Nielsen  v.  U.  S.,  131   N.  S.   176; 
Bens  V.   U.  S.,  226  Fed.   152; 
U.  S.  V.  Taffee,  86  Fed.  113. 

(c)  Such  an  indictment  states  "No  offense  known 
to  the  law." 

Hess  ZK  U.  S.,  124  U.  S.  483,  31  L.  ed.  516; 
Boy  kin  V.  U.  S.,  11  F.  (2d)  484; 
Shazu  V.  [/.  S.,  292  Fed.  339. 

(d)  Such  an  indictment  is  a  nullity  and  is  "dead." 

Foster  v.  U.  S.,  253  Fed.  481    (9th  Cir.): 
Hess  V.  U.  S.,  supra. 
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(e)  Under  an  indictment  which  pleads  the  charge 
in  generic  language,  only,  the  court  is  wholly  with- 
out  jurisdiction   over   tlie   subject  matter. 

U.  S.  V.  Rogoff,  163  Fed.  311. 

(f)  The  defect  is  one  of  substance  and  not  merely 
of  form.  It  goes  to  the  very  life  of  the  indict- 
ment. 

U.  S.  V.  Ford,  34  Fed.  26; 
Jarl  V.   U.  S.,   19  F.    (2d)    891. 

If  these  are  the  consequences  which  result  from  plead- 
ing in  generic  terms  and  failing  to  "descend  to  particulars" 
where  conspiracy  to  violate  congressional  acts  is  charged, 
by  w^hat  process  of  reasoning  can  it  be  held  that  direc- 
tives and  administrative  regulations,  created  solely  through 
delegated  authority  are  immune  and  exempt,  and  may  be 
made  the  basis  of  prosecutions  in  defiance  of  constitu- 
tional restrictions?  The  Government  is  invited  to  supply 
the  answer. 

In  the  past  it  seems  that  prosecutors  have  sought  to 
avoid  the  effect  of  the  fundamental  rules  above  set  forth 
by  arguing  that  a  bill  of  ])articulars  would  supply  the 
defects  in  the  indictment. 

To  that  contention  it  was  said  in  Foster  v.  U.  S.,  253 
Fed.  481   (9th  Cir.): 

"The  bill  of  ])articulars  could  not  avail  to  cure  the 
defect  of  the  indictment.  It  does  not  constitute  a 
part  of  the  record  and  it  is  not  subject  to  demurrer. 


Not  having  been  made  by  a  grand  jury  on  oath,  it 
cannot  cure  the  omission  of  material  averments  from 
an  indictment,  and  it  cannot  '^ive  Hfe  to  what  was 
dead  when   it  left   the  grand  jury.'  " 

In  United  States  v.  DowUikj,  27^  Fed.  630,  the  court 
observed : 

If  the  indictment  is  good  against  general  demurrer 
the  defendant  may  resort  to  a  motion  for  a  bill  of 
particulars,  "If,  however,  it  is  bad,  the  remedy  is 
by  demurrer  or  by  motion  in  arrest  of  judgment." 

To  the  same  effect,  see: 

Jarl  V.  U.  S.,  19  F.  (2d)  891. 

II. 

The  District  Court  Erred  in  Denying  the  Defendants* 

Motions  for  a  Bill  of  Particulars. 

The  defendants  moved  for  a  bill  (^f  particulars  [R.  8v^, 
84]  which  motions  were  denied  and  exceptions  noted. 
They  were  entitled  to  a  bill  of  particulars  because  (^f  the 
multiplicity  of  regulations  and  their  right  to  know  what 
they  were  charged  with  having  violated  so  that  they  could 
be  prepared  to  meet  the  charges.  The  refusal  to  grant 
the  bill  of  ])articulars  was  an  abuse  of  discretion  on  the 
part  of  the  court. 

Glasser  v.  U.  S.,  86  L.  Fd.  680; 

Bartell  v.  U.  S.,  227  U.  S.  427,  57  L.  Ed.  583; 

DiirlaM  V.  V.  S\,  161  U.  S.  30(),  31(),  40  L.  Ed. 
709. 
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III. 

The  District  Court  Erred  in  Denying  the  Defendants' 
Motion  to  Dismiss  the  Government's  Case  at  the 
Close  of  the  Opening  Statement. 

The  Government's  opening  statement  did  not  constitute 
a  violation  of  the  laws  of  the  United  States.  No  con- 
spiracy had  been  set  out  in  the  facts  set  forth  in  the 
Government's  opening  statement.  In  view  of  this  failure 
to  set  out  a  case  in  the  opening  statement  the  defendants 
were  entitled  not  to  be  put  through  a  long,  difficult  and 
expensive  trial.  One  of  the  rights  of  persons  is  to  be 
free  from  needless  litigation.  Here,  the  Government's 
opening  statement  did  not  set  out  facts  constituting  an 
offense. 

It  must  be  presumed  that  the  court  knew  nothing  about 
the  case.  The  court  attempted  to  aid  the  prosecutor  in 
adding  to  his  opening  statement  sufficient  to  enable  the 
court  to  overrule  the  defendants'  motion.  [R.  119.J  It 
is  respectfully  submitted  that  the  defendants  were  entitled 
to  have  their  motions  granted  on  the  statement  of  facts 
of  the  prosecutor  who  represented  the  Government. 

U.  S.  V.  Weissman,  266  U.  S.  i77,  69  L.  Ed.  334. 


—22— 

IV. 
The    District   Court    Erred    in    Failing    to    Direct    the 
Verdict.    The  Evidence  Was  Insufficient  to  Justify 
the  Verdict. 

The  verdict  should  have  been  directed  for  the  defend- 
ants as  the  evidence  is  insufficient  to  support  the  verdict. 
The  only  testimony  in  the  record  as  to  any  transaction 
that  allegedly  violated  the  regulations  of  the  Office  of 
Price  Administration  was  the  testimony  of  Leo  Isen- 
hower  |  R.  276]  in  which  he  testified  that  he  had  a  con- 
versation with  Benjamin  Rose  with  reference  to  the  pur- 
chase of  some  inner  tubes.  Isenhower  testified  that  he 
saw  Mr.  Rose  at  one  of  his  laundry  stops,  a  service  sta- 
tion on  Western  Avenue.  Isenhower  was  a  laundry  driver 
and  picked  up  laundry.  He  met  Rose  at  this  station.  A 
conversation  arose  and  Isenhower  said  that  he  needed 
some  inner  tubes  for  his  trucks  and  did  not  know  where 
he  could  get  them.  |  R.  277.]  The  sum  and  substance 
of  the  conversation  was  that  Rose  had  some  inner  tubes 
for  sale  and  the  price  was  around  $4  apiece.  There  were 
five  or  six  inner  tubes  in  a  box  that  Rose  brought  along 
on  a  subsequent  occasion.  Isenhower  said  that  he  did 
not  have  any  certificates  to  obtain  the  tubes  and  didn't 
feel  that  he  needed  them.  |  R.  278.]  There  is  uo  testi- 
mony as  to  what  kind  of  tubes  they  were,  whether  nczt' 
(as  alleged  in  the  indictment)  or  used,  nor  was  there 
any  testimony  offered  as  to  the  character  of  the  tubes 
nor  that  Isenhower  was  doing  anything  except  laying  in 
a  stock. 

This  testimony  shows  that  there  is  no  connection  be- 
tween this  isolated  transaction  and  the  conspiracy  alleged 
in  the  indictment.  It  is  not  shown  that  these  tubes  were 
a  part  of  any  tubes  that  were  a  part  of  any  alleged  con- 
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spiracy  nor  that  this  was  anything  more  than  an  indi- 
vidual transaction  between  Rose  and  Isenhower.  Such 
an  action  does  not  constitute  a  conspiracy.  The  fact  that 
the  act  of  an  individual  in  an  individual  transaction  does 
not  make  out  a  conspiracy. 

In  the  case  of  People  v.  Covington,  1  Cal.  (2d)  316, 
three  defendants  were  charged  with  the  crime  of  robbery. 
It  appears  that  they  had  broken  into  the  house  of  a  young- 
woman  and  waited  for  her  and  a  man  to  come  home. 
After  the  defendants  had  been  for  some  time  in  the  house 
two  young  women  came  home  and  proceeded  to  entertain 
the  defendants.  One  of  the  young  women  was  hit  with 
a  sap  or  blackjack  by  one  of  the  defendants  and  as  a 
result  of  the  blow  she  died  a  short  time  afterwards. 
Thereafter  the  other  defendants  took  some  jewelry  from 
the  house.  The  court  held  that  the  other  defendants  who 
took  the  property  subsequent  to  the  murderous  attack 
WTre  guilty  of  petty  theft  and  that  this  was  a  separate 
and  distinct  transaction. 

See  also: 

16  Corp.  J 10-.   135; 

People  V.  Keefer,  65  Cal.  232,  3  Pac.  818; 
State  V.  May,  142  Mo.  135,  43  S.  W.  637; 
People  V.  Keroff,  26  Mich.  112; 
People  V.  Covington,  1  Cal.  (2d)  316; 
People  V.  Creeks,  170  Cal.  369,  Z72>\ 
People  V.  Kaufman,  152  Cal.  331,  334; 
People  V.  King,  30  Cal.  App.  (2d)  185; 
People  V.  Shurtleff,  113  Cal.  App.  739; 
Langer  v.  U.  S.,  76  Fed.  (2d)  817; 
Becher  v.  U.  S.,  5  Fed.  (2d)  45. 
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We  will  hereafter  set  forth  a  complete  analysis  of  the 
evidence  showing  its  entire  insufficiency.  We  have  ap- 
pended at  the  close  of  this  brief  a  complete  summary  of 
the  evidence  on  this  point. 

The  indictment  in  this  case  is  drawn  under  Section  5440 
of  the  Revised  Statutes  (Title  18  U.  S.  C,  Sec.  88). 

It  charges  a  conspiracy  in  violation  of  that  section,  to- 
wit,  to  defraud  the  United  States,  in  that  they  ''did  un- 
lawfully, wilfully  *  *  *  fraudulently  and  feloniously 
engage  in  a  conspiracy  to  *  *  *  sell,  trade,  lease, 
ship  and  transfer  rubber  tires,  casings  tubes  to  consumers 
and  other  persons  in  violation  of  the  statute,  executive 
orders  and  directives  hereinbefore  referred  to/'  which 
statute,  executive  orders  and  directives  consist  of  the  act 
authorizing  the  creation  of  the  O.P.A.,  directives  of  the 
President  creating  the  same  and  restricting  and  regulat- 
ing the  sale  of  rubber  and  dealing  in  new  rubber  tires, 
tubes,  etc.,  and  regulations  of  the  O.P.A.  in  that  behalf. 

Of  the  ten  overt  acts  charged  (designated  (a)  to  (j), 
inclusive),  five  of  them  (c),  (e),  (g),  (h)  and  (j), 
charge  fraud  or  deceit:  all  of  these  acts  are  inncxent  and 
lawful  per  sc:  and  no  one  of  them  tends,  in  any  per- 
ceptible manner,  to  violate  any  of  said  directives  or  regu- 
lations. 

To  secure  a  lawful  conviction  it  was  essential  that  the 
prosecution  j^rove  one  of  the  overt  acts  as  laid  in  the  in- 
dictment; and  this  is  the  law  regardless  of  whether  other 
overt  acts  are  proved. 

Fredericks  v.  U.  5.,  292  Fed.  856: 

Weinstew  v.  U.  S.,  11  Fed.  (2d)  505. 
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It  necessarily  follows  that  if  none  of  the  overt  acts  are 
relevant,  material  or  competent  and  if  it  was  error  for 
them  to  have  been  admitted  and  for  the  court  to  have 
refused  to  strike  such  testimony  from  the  record,  convic- 
tions were  illegally  obtained  because  there  is  no  competent 
evidence  in  the  record  to  warrant  the  verdict  or  the  judg- 
ment. 

Appellant  proposes  to  sustain  this  legal  hypothesis  and 
to  show  that  each  and  all  of  the  overt  acts  set  forth  in 
the  instant  indictment  was  lawful  and  innocent;  that,  as 
set  forth,  none  of  the  overt  acts  could  possibly  have  had 
any  causal  connection  with  the  unlawful  conspiracy  as 
averred  in  the  charging  clause  of  the  indictment  and  that, 
as  a  matter  of  law,  under  these  circumstances,  said  overt 
acts  could  not  possibly  have  been  committed  in  further- 
ance of  the  alleged  conspiracy. 

The  decisions  upon  which  appellant  principally  relies 
to  establish  this  ground  for  reversal  of  the  conviction 
are: 

Fain  v.  United  States,  209  Fed.  525; 

Ujtited  States  v.  Biggs,  211  U.  S.  507,  53  L.  Ed. 
305; 

Tillinghani  v.  Riehards,  225  Fed.  226. 

In  Fain  v.   United  States,  209  Fed.   525,  it  was  said: 

''It  is  neither  criminal  nor  unlawful  to  do  or  t(^ 
conspire  to  do  that  which  the  law  does  not  prohibit 
but  recognizes  may  be  lawfully  done  without  prej- 
udice or  injury  to  the  United  States,"  citing  United 
States  V.  Biggs,  211  U.  S.  507,  521. 

Tn  that  case  the  defendants  were  charged  with  con- 
spiracy to  violate  Section  5440,  revised  Statutes,  by  in- 
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ducing-  ''persons  to  make  false  entries  on  public  lands,  to 
procure  and  to  hold  for  sale  for  their  own  profit  re- 
linquishments by  homestead  entrymen,  and  to  make  and 
cause  to  be  made  false  and  pretended  contests  of  home- 
stead entries  for  the  puri)ose  of  ])rcventini^  the  lands 
covered  by  them  from  bein^^:  entered  by  other  f|ualified 
entrymen  until  tliey  could  sell  their  relinquishments  for 
their   own   benefit." 

As  overt  acts,  it  was  allep^ed  that: 

(a)  Kammerer,  Strunk,  and  Ro^^ers  made  honest 
and  valid  homestead  entries  of  their  res])ective  tracts 
of  land. 

(b)  That  in  September,  1909,  the  defendants  pur- 
chased the  relinquishments  of  these  homesteaders. 

(c)  That  in  October,  1909,  Baker  instituted  a  con- 
test ag"ainst  Kammerer  on  the  o^rounds  that  he  had 
ofifered  his  relinquishment  for  sale,  and  had  sold  it  to 
one  Smith,  when  the  fact  was  that  he  had  not  sold 
it  to  Smith,  but  had  sold  it  to  defendants,  and  that 
he  had  abandoned  his  homestead  for  UK^re  tlian  six 
months. 

(d)  That  Kammerer's  relinquisliment  was  not  filed 
until  November  3,  1909,  when  Baker  witlidrew  liis 
contest  and  Ernest  C.  Collier,  to  whom  Kammerer's 
relinquishment  had  been  sold,  entered  the  land  as  his 
homestead. 

(e)  That  on  September  7,  1909.  I^^ain  filed  an  af- 
fidavit of  contest  a,c:ainst  Strunk  on  the  .liround  that 
he  had  ofifered  his  relinquishment  for  sak*.  aiid  iiad 
sold  it  to  one  Dennie  Y.  Hennold,  when  the  fact  was 
that  he  had  not  sold  it  to  Hennold. 
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(f )  That  two  other  contests  of  Strunk^s  claim  were 
filed  on  September  7,   1909. 

(g-)  That  on  October  14,  1909,  Fain  filed  an 
amended  affidavit  to  the  efifect  that  Strunk  had  aban- 
doned his  homestead  for  more  than  six  months. 

(h)  That  five  junior  contests  for  this  tract  of  land 
were  subsequently  instituted. 

(i)  That  the  relinquishment  of  Strunk  has  never 
been  filed,  and  Fain's  contest  is  still  pending. 

(j)  That  on  October  25,  1909,  the  defendants 
caused  K.  T.  Coffey  to  file  an  affidavit  of  contest 
of  Rogers'  entry,  on  the  ground  that  he  had  aban- 
doned his  tract  for  more  than  six  months,  and 
Rogers'   relinquishment   was  never   filed. 

The  opinion  shows  that  all  of  the  proceedings  were 
conducted  pursuant  to  an  act  or  acts  providing  for  home- 
steading  of  public  lands  of  the  United  States. 

U.  S.  Comp.  St.  1901  and  1907. 

The  court  considers  each  of  the  overts  separately  and 
shows  that  none  of  them  were  prohibited,  and  that  sev- 
eral were  expressly  permitted,  among  which  were  sales 
and  contracts  for  sales  of  relinquishments  and  contests 
of  claims,  and  it  concludes  that  the  defendants'  motion  to 
strike  all  evidence  pertaining  to  such  acts  should  have 
been  granted  because  the  overt  acts  "were  not  acts  to 
effect  the  object  of  such  conspiracy,"  and  all  of  the  evi- 
dence of  such  purchases,  relinquishments,  and  contests 
was  "inadmissible"  to  prove  the  charge  in  the  indict- 
ment. 
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Another  point  determined,  which  is  especially  applicable 
in  this  case,  was  that  it  was  shown  that  in  some  instances 
false  affidavits  had  been  filed  in  support  of  contests. 

In  that  behalf  the  oi)inion  states: 

"But  counsel  says  the  affidavits  of  contests  were 
false.  *  *  *  The  false  statements  were  not  ma- 
terial to  prove  perjury  because  they  related  to  an 
immaterial  issue,  and  because  that  offense  was  not 
charf^^ed  in  the  indictment  and  its  commission  was  not 
in  issue.  It  is  not  a  criminal  offense  for  a  liti.c^ant 
to  delay  the  administration  of  the  law  by  asserting!^, 
even  under  oath,  in  his  pleadin<^  of  proof  the  exist- 
ence of  a  fact  which  did  not  exist.  If  it  were,  one 
or  the  other  of  the  parties  in  many  a  contested  law- 
suit would  either  be  deterred  from  asserting  the 
existence  of  facts  the  proof  of  which  would  be  essen- 
tial to  his  rights,  but  doubtful,  or  would  be  liable  to 
punishment  for  assertinc^^  their  existence  if  he  failed 
to  prove  them.  No  sound  reason  is  discovered  for 
the  introduction  in  evidence  or  the  consideration  by 
the  jury  of  the  affidavits  and  contests  of  the  entries 
of  Kammerer,  Strunk,  or  Rogers,  or  of  their  re- 
linquishments or  of  the  entries  themselves.  They 
should  have  been  excluded  from  the  consideration  of 
the  jury  in  the  trial  below." 

Thus  the  situation  in  the  instant  case  is  exemplified  by 
that  in  Fain  v.  United  States. 

There  is  no  difference  in  principle  between  the  two 
cases. 

The  essence  of  the  Fai)i  decision  is  that  where  none  of 
the  overt  acts  charged  are  unlawful  and  none  of  them 
as  pleaded  "tend  =1^  *  *  jn  any  way  to  defraud"  the 
United    States    "out   of   anything   of   value"   evidence   to 
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establish    such    overt    acts    Is    inadmissible    because    it    is 
immaterial  and  irrelevant. 

In  the  instant  case  there  can  be  no  doubt  that  overt 
act  "(a)"  in  the  indictment  is  wholly  innocent.  Phil 
Taplin,  Sam  Weinstein  and  Louis  Vitagliano  all  held 
retail  licenses.  None  of  the  directives  or  regulations  de- 
scribed in  the  indictment  applies  to  persons  holding-  such 
licenses  or  restricts  them  in  transporting  rubber  tires  and 
tubes  from  one  point  to  another. 

It  was  the  privilege  of  these  men  to  transfer  their 
tires  and  tubes  to  a  chicken  coop  and  store  them  therein 
or  to  pile  them  up  on  a  vacant  lot  if  they  were  willing 
to  run  the  risk  of  theft  or  hi-jacking. 

''(b)"  overt  act  is  equally  lawful  because  Rose  was  a 
duly  licensed  dealer  and  so  was  Kreling  from  whom  he 
purchased  the  tires.     |R.  v322;  160.] 

"(c)"  overt  act  is  plainly  immaterial  and  irrelevant. 
It  cannot  be  doubted  that  Rose  had  a  right  to  rent  any 
premises  in  which  to  store  his  tires  and  tubes.  His 
making  a  false  representation  to  the  owner  of  the  premises 
in  order  to  get  the  rental  of  the  premises  is  even  more 
plainly  immaterial  than  were  the  false  affidavits  made  by 
Baker  and  Fain  in  the  Fain  case.  The  false  affidavits  in 
that  case  resulted  in  a  delay  in  the  court  contests  therem 
involved.  In  this  case  the  false  representation  attributed 
to  Rose  had  no  effect  whatever  upon  any  proceeding,  nor 
could  it,  by  any  stretch  of  conjecture  or  sus])icion,  con- 
cern the  O.P.A.  or  the  administration  of  the  lawful  func- 
tions of  that  office.  No  regulation  required  Rose  to  keep 
the  O.P.A.  informed  of  the  whereabouts  of  his  tires  and 
tubes.  If  he  had  any  motive  whatever  in  renting  the 
premises  in  question  other  than  for  purposes  of  storage 
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it  is  fair  to  assume  tliat  he  shared  the  prevalent  resent- 
ment ag'ainst  the  pernicious  interference  in  his  i)rivate 
business  affairs  of  Government  officers,  who,  it  is  com- 
monly known,  often,  if  not  habitually.  Haunt  constitu- 
tional rights. 

At  any  rate,  neither  in  the  indictment  nor  in  the  evi- 
dence is  there  the  slightest  factual  showing  that  this 
false  representation  was  in  furtherance  of  the  alleged 
conspiracy. 

In  "(d)"  overt  act.  the  situation  is  the  same  as  in 
*'(a)"  and  "(b)".  I\ach  of  the  parties,  Kelher  and  Rose, 
were  regularly  licensed  retail  dealers  and  owned  and  con- 
ducted one  or  more  shops  w^here  tires  were  sold.  It  was 
entirely  lawful  for  Kelher  to  sell  his  rubber  articles  to 
Rose,  and  for  Rose  to  buy  them  and  transport  them  from 
Kelher's  premises. 

Overt  act  "(e)"  was  lawful  in  every  respect.  Slavett 
was  a  dealer  in  tires  and  had  been  at  the  same  address 
for  12  years.  |  R.  208.]  The  only  conceivable  pur|)ose  for 
setting  this  act  u])  is  to  reveal  that  Rose  directed  "the 
transfer  man"  to  list  the  tires  and  tubes  as  "auto  ac- 
cessories" in  "his  statement  of  services  rendered." 

This  item  on  the  "statement  of  services  rendered" 
could  not  deceive  anyone.  The  invoices  were  properly 
made  out,  showing  that  the  tires  and  tubes  were  sold  to 
Rose.  |R.  14S.  I  The  O.P.A.  knew  all  about  the  trans- 
action and  it  complied  in  every  respect  with  directions 
given  by  tlial  oriice  to  v^laver.  |  R.  147.  |  Undrr  the 
Fain  decision  evidence  of  this  overt  act  was  clearly  in- 
admissible and  immaterial. 

Overt  act  "(f)"  was  legal.  Mac  R.  Brown  was  a  re- 
tail dealer  in  tires  and  tubes  and  was  doing  business  un- 
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der  his  license.  [R.  156.]  The  same  was  true  of  Sam 
Parsner,  and  there  could  be  no  claim  that  it  was  a  viola- 
tion of  the  law  for  Vitagliano  to  help  Brown  move  the 
tires  which  the  latter  had  lawfully  purchased. 

Overt  act  ''(g)"  is  trifling.  No  regulation  makes  it 
unlawful  to  lie  to  an  investigator  of  the  O.P.A.  The 
warped  concept  which  this  office  and  the  prosecutor  had 
of  a  federal  bureau  and  its  assumed  sanctity  is  the  chief 
cause  of  the  present  chaos  and  confusion  in  the  admin- 
istration of  that  office.  The  presence  of  this  overt  act 
in  the  indictment  can  be  accounted  for  on  no  other 
hypothesis.  In  the  first  place  the  investigator  had  no  legal 
right  to  demand  information  from  Rose  as  to  whether  he, 
Rose,  had  sold  any  tires  or  tubes  which  he  owned.  Of 
course,  Rose  was  aware  that  this  investigator  was  and 
had  been  snooping  into  Rose's  affairs.  Rose  was  under 
no  obligation  to  tell  the  investigator  anything.  If  he  chose 
to  say  that  he  had  sold  the  Kreling  tires  to  Golden  Lubri- 
cants, Inc.,  it  was  immaterial  in  this  case,  whether  the 
statement  was  true  or  false.  As  a  matter  of  fact  the 
records  show  that  the  sale  was  made. 

However  the  overt  act,  if  proved,  was  clearly  imma- 
terial and  irrelevant  under  the  reasoning  and  decision  of 
Fain  v.  United  States,  supra. 

Overt  act  "(h)"  is  identical  with  "(e)"  plus  "(a)". 

Overt  act  "(i)"  is  another  example  of  a  trifling  aver- 
ment, and  one  which  evinces  a  belief  in  the  past  of  the 
pleader  that  with  the  creation  of  the  O.P.A.  by  presi- 
dential directive.  Constitutional  rights  and  guaranties 
were  thrown  in  the  discard,  at  least  for  the  duration  of 
the  life  of  the  O.P.A.  Surely  the  averment  of  this  overt 
act  presupposes  that  constitutional  property  rights  do  not 
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exist.  Upon  no  other  theory  can  it  be  suspected  that  any 
unlawful  purpose  or  design  is  indicated  by  the  conduct  of 
an  owner  who  moves  his  property  from  a  place  where 
it  was  stored  to  a  ''place  or  places  unknown."  Since  when 
has  it  become  a  ground  of  suspicion  that  an  owner  has 
moved  his  property  without  informing  everyone  where 
he  placed  it?  The  Government  surely  must  believe  that 
such  a  circumstance  is  more  than  suspicious — that  it  is 
either  illegal  or  at  least  so  bordering  on  illegality  as  to 
provide  an  inference  of  an  unlawful  design. 

Otherwise  under  the  sound  doctrine  of  Fain  v.  United 
States  (which  has  not  been  judicially  overturned),  overt 
act  *'(i)"  is  utterly  meaningless  and  irrelevant  and  evi- 
dence concerning  it  was  erroneously  admitted. 

Overt  act  "(j)"  was  just  as  innocent  as  the  others. 
There  is  nothing  in  the  regulations  or  the  presidential  di- 
rectives which  the  defendants  were  charged  with  con- 
spiracy to  violate  which  forbids  one  retail  tire  dealer  of- 
fering to  sell  tires  to  another  such  dealer.  Doyle  testified: 
''I  had  a  retail  tax  permit.  The  firm  had  it  for  abcnit  six 
years."  [R.  186.]  Hence,  although  he  said,  "1  did  not 
ever  sell  tires,"  he  had  a  right  to  start  selling  whenever 
he  chose. 

It  has  been  shown  that  under  the  doctrine  and  reason- 
ing of  Foi)!  r.  United  States,  supra,  none  of  the  overt 
acts  set  forth  in  the  instant  indictment  are  relevant  or 
material  to  the  conspiracy  which  is  charged  in  the  in- 
dictment. The  Fain  decision  cites  United  States  t-.  Fi(/(/s 
in  support  of  the  proi)osition  that  it  is  neither  criminal 
nor  unlawful  to  do  that  which  the  law  does  not  prohibit 
but  which  it  recognizes  may  be  done  without  prejudice  or 
injury  to  the  United  States.     The  Biggs  opinion  so  holds 
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and  decides  that  all  of  the  overt  acts  charged  in  the 
indictment  construed  by  it  were  valid.  In  that  case  the 
purpose  of  the  conspiracy,  as  charged,  v^as  to  defraud, 
(Sec.  5440,  U.  S.  Comp.  St.  1901,  p.  3676),  by  hiring, 
and  under  agreements  with  entrymen.  having  them  "pay 
for  lands  with  moneys  of  the  corporation"  and  having 
them  make  entries. 

The  court  concludes: 

'Trom  the  foregoing  I  conclude:  First,  that  the 
agreements  between  the  entrymen  and  defendants,  as 
charged  in  the  indictment,  were  neither  void  or  void- 
able, but  were  enforceable  contracts  between  the  par- 
ties; second,  that  the  acts  charged  are  neither  pro- 
hibited by  statute  and  unlawful,  nor  mala  in  se,  nor 
do  they  involve  moral  turpitude;  hence,  whether  we 
consider  them  either  as  means  to  accomplish  an  end 
or  as  the  end  to  be  accomplished,  they  do  not  con- 
stitute a  crime.  The  indictment,  therefore,  does  not 
charge  an  offense.'* 

Thus  it  appears  that  the  Fain  and  Briggs  decisions  are 
in  accord. 

The  significance  and  reasons  for  these  decisions  is 
clarified  and  emphasized  by  another  Federal  opinion  which 
supplements  those  just  named,  approaching  and  deciding 
the  same  question  in  a  slightly  different  form.  This  de- 
cision was  rendered  in  Tillingham  v.  Richards,  225  Fed. 
226. 

The  indictment  in  the  Tillingham  case  charged  con- 
spiracy to  defraud  the  United  States  of  sums  of  money 
to  become  due  for  internal  revenue  taxes. 
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It  is  pointed  out  in  the  opinion,  by  Judge  Brown,  that 
the  indictment  charges  conspiracy  to  do  an  unlawful  act. 
He  says: 

''*  *  *  not  for  doing  a  lawful  act  by  unlawful 
means,  and  therefore  does  not  contain,  and  does  not 
require,  allegations  to  the  effect  that  the  defrauding 
of  the  United  States  was  to  be  accomplished  by  de- 
ceit, misrepresentation,  or  concealment.  If  the  in- 
dictment were  based  upon  actual  fraud  by  deception 
or  concealment,  it  would,  of  course,  be  essential  to 
allege  this  as  a  part  of  the  conspiracy  or  plan,  or 
of  the  means  whereby  the  fraud  was  to  be  accom- 
plished. Pettibonc  v.  United  States.  148  U.  S.  197, 
13  Sup.  Ct.  542,  37  L.  Ed.  419." 

With   reference   to   the   overt   acts   the   opinion   states: 

"Confusion  seems  to  have  arisen  from  the  fact  that 
the  overt  acts  are  not  alleged  consistently  with  the 
object  of  the  conspiracy  as  defined  by  the  indictment. 
The  overt  acts  seem  to  be  alleged  upon  the  theory 
of  defrauding  the  United  States  by  a  scheme  which 
comprehended  deception,  or  illicit  manufacture,  or 
concealment.  The  result  is  that  we  have  allegations 
of  some  49  overt  acts,  most  of  which  are  framed  on 
the  theory  of  a  conspiracy  to  defraud  by  deception  or 
concealment,  though  no  such  conspiracy  is  charged 
in  the  indictment." 

The  instant  indictment  charges  conspiracy  to  do  an 
unlawful  act  or  acts  and  "most  of  the  overt  acts  are 
framed  on  the  theory  of  a  conspiracy  to  defraud  by  "de- 
ception and  concealment,  though  no  such  conspiracy  is 
charged." 
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Judge  Brown  continues: 

"As  was  held  by  the  Supreme  Court  in  a  recent 
case,  Joplin  Mercantile  Co.  v.  United  States,  236  U. 
S.  531,  35  Sup.  Ct.  291,  59  L.  Ed.  705,  February  23, 
1915,  the  plan  of  the  conspiracy  must  be  found  in 
the  clause  of  the  indictment  which  sets  it  forth.  It 
cannot  be  enlarged  by  the  overt  acts  alleged.  Even 
if  it  could  be  so  enlarged,  the  allegations  of  overt  acts 
are  entirely  too  uncertain  to  enable  us  to  read  this 
indictment  as  for  a  conspiracy  any  part  of  which 
was  deceit  or  concealment,  or  which  involved,  directly 
or  indirectly,  the  unlawful  procurement  of  materials, 
or  unlawful  or  covert  manufacture." 

Applying  this  rule,  the  overt  acts  in  the  instant  in- 
dictment cannot  be  used  to  enlarge  the  ''conspiracy  found 
in  the  clause  of  the  indictment  which  sets  it  forth,"  and 
even  if  it  could  be  enlarged  the  allegations  of  the  overt 
acts  being  in  precisely  the  same  form  as  those  in  the 
Tillingham  indictment  do  not  ''enable  us  (this  court)  to 
read  this  indictment  as  a  conspiracy  any  part  of  which 
was  deceit  or  concealment,  or  which  involved,  directly 
or  indirectly,  the  unlawful  purchasing,  transportation  or 
storage  of  rubber  tires  or  tubes. 

Next  Judge  Brown  clarifies  his  meaning  in  stating, 
"the  allegations  of  the  overt  acts  are  entirely  too  uncer- 
tain,"  etc. 

The  opinion  reads: 

"While  it  is  possible  that  what  are  alleged  as  (U'ert 
acts  might  be  such  as  to  a  conspiracy  of  a  different 
character,  they  are  not  in  train  or  in  causal  connec- 
tion with  the  unlawful  object  of  the  conspiracy  here 
alleged. 
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"As  the  object  of  the  conspiracy,  as  expressly  al- 
leged, was  to  defraud  the  United  States  at  Providence 
by  means  of  removinj^^  from  the  factory  at  Providence 
oleomar^^arine  upon  which  the  tax  had  not  been  paid, 
anythino;-  which  merely  effects  the  object  of  manu- 
facturing the  taxable  commodity  cannot  be  regarded 
as  an  act  to  effect  the  object  of  this  conspiracy." 

Concerning  the  same  matter  of  the  uncertainty  of  the 
allegations  of  the  overt  acts.  Judge  Brown  also  states: 

''The  object  defined  as  the  purpose  of  a  criminal 
plot,  and  not  some  other  undefined  object,  must  be 
looked  to  in  determining  whether  an  alleged  overt  act 
is  in  fact  an  act  to  eft'ect  it.  The  purchase  of  palm 
oil,  its  shipment,  payment  for  it,  etc.,  may  be  acts 
to  effect  the  object  of  manufacturing  colored  oelo- 
margarine;  but  they  cannot  possibly  effect  the  re- 
moval of  that  oleomargarine  without  the  payment  of 
the  tax,  unless  by  some  connection  which  does  not 
appear  and  which  is  not  inferrable  from  what  is  al- 
leged. These  are,  for  all  that  appears,  nonculpable 
acts,  from  which  no  intent  to  defraud  can  be  inferred. 
and  which  cannot  support  a  finding  of  probable 
cause/' 

It  is  equally  true  in  the  instant  case  that  although 
the  isolated  acts  which  are  alleged  as  the  overt  act  in 
the  indictment  are  "not  in  train  or  in  causal  connection 
with  the  unlawful  object  of  the  conspiracy  here  alleged*' 
and  that  since  it  does  not  appear  in  the  indictment  (or 
even  in  the  evidence)  from  what  is  alleged  or  proved  that 
''some  connection"  exists,  "such  acts  are  for  all  that 
appears"  these  "nonculpable  acts,  from  which  no  intent 
to  defraud  can  be  inferred,"  these  acts  in  the  instant  case 
are  the  perfectly  lawful   purchase  of  tires  and  tubes  by 
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certain  of  the  defendants,  the  transportation  and  storage 
of  the  same,  all  of  which  acts  were  equally  lawful,  failure 
to  inform  the  O.P.A.  of  the  whereabouts  of  the  articles 
(even  if  deception  had  been  used),  which  is  not  a  viola- 
tion of  any  directive  or  regulation  and  is  therefore  in- 
nocent; of  precisely  the  same  innocent  type  of  the  acts 
of  w^hich  Judge  Brown  said  they  could  not  possibly  effect 
the  object  of  the  conspiracy"  or  ''being  in  furtherance  of 
the  unlawful  object  of  the  conspiracy,"  to-wit,  to  violate 
in  some  unspecified  way,  one  or  more  of  the  directives 
and  regulations  named  in  the  indictment. 

The  opinion  in  the  Tillingham  case  adds  the  following 
clinching  and  conclusive  statement  whose  pertinency  to  the 
instant  case  is  obvious  and  unavoidable: 

''The  purchase  of  materials  which,  like  palm  oil. 
may  be  lawfully  used  in  the  manufacture  of  a  law- 
ful taxable  product,  are  merely  steps  in  the  creation 
of  a  taxable  product,  and  are  preliminary  to  the 
creation  of  an  obligation  to  pay  money.  This  is  the 
creation  of  the  condition  upon  which  it  may  become 
possible  to  defraud  the  United  States;  but  this  is 
sharply  separable  from  the  defrauding  which  is  con- 
templated  after   the   obligation   shall   arise. 

"A  tradesman  may  l^e  defrauded  in  the  creation 
of  a  debt  to  him,  since  he  simultaneously  parts  with 
the  consideration,  and  every  step  whereby  the  debt 
is  created  is  in  furtherance  of  the  fraud.  The  United 
States  cannot  be  defrauded  b}-  the  ])roduction  of  a 
taxable  commodity,  since  it  ])arts  with  no  consider- 
ation.    There  is  no  similarity  in  the  cases. 

"Unlawful  nianufajturc.  or  nioon.shinini*,  may  be 
a  step  toward  the  acc()m])lishing  of  fraud;  but  lawful 
manufacture,  even  if  secret,  as  many  manufacturers 
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are,    is    not   a    step    towards    the   deprivation    of    the 
United  States  of  sums  of  money. 

''Even  if  we  assume  a  plan  which  involves  from 
the  outset  a  scheme  of  voluntarily  creating  a  debt  to 
the  United  States  for  which  it  surrenders  nothing 
by  way  of  consideration,  and  a  deprivation  of  the 
United  States  of  that  debt  when  it  shall  be  created, 
no  innocent  step  toward  the  creation  of  a  new  right 
in  the  United  States  to  receive  sums  of  money  should 
be  regarded  as  an  act  'to  efifect  the  object'  of  depriv- 
ing the  United  States  of  that  money/' 

So  in  this  case  tlie  lawful  purchase  by  certain  of  the 
defendants  of  rubber  tires  and  tubes  and  the  transporta- 
tion and  storage  of  them,  even  if  secret,  "is  not  a  step" 
toward  depriving  or  obstructing  the  United  States  in  the 
exercise   of   its   regulatory   i)ower   over   the   disposition 

OF    THE    TIRES   AND    TUBES. 

The  purchases,  transportations  and  storage,  "even  if 
secret"  having  been  lawful  and  innocent  were  each  and 
all  acts  and  steps  toward  the  creation  of  a  'new  right' 
in  the  United  States,  to-wit,  the  right  to  regulate  tJie 
disposition  of  these  artieles,  and  such  overt  acts  cannot 
be  regarded  as  acts  "  *to  effect  the  object'  of  depriving" 
the  United  States  of  the  regulatory  right. 

To  reason  otherwise  defies  logic  which  fact  the  TiUinq- 
Jiam  V.  Ixiehards  opinion  demonstrates. 

J  lowexer,  logic  and  the  weight  of  the  decisions  which 
have  been  discussed  does  not  comprehend  all  (jf  the  author- 
ity which  compel>  the  conclusions  which  said  decisions 
reached  and  aniKxmced. 
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A   contrary  theory  or   holding   would   be   at   war   with 
other  settled  principles  of  criminal,  such  as: 

1.  The  general  rule  that  circumstantial  evidence, 
to  support  a  conviction,  must  be  such  that  the  con- 
clusion drawn  therefrom,  excludes  every  reasonable 
hypothesis  other  than  that  of  guilt  applies  to  the 
offence  of  criminal  conspiracy. 

Bceckam  v.  U.  S.,  96  F.  (2d)  15; 
Copcland  v.  U.  S.,  90  F.  (2d)  78; 
Kassin  v.  U.  S\,  87  F.  (2d)  183; 
Gcrsou  r.  U.  S.,  25  F.  (2d)  49; 
Dc  Liica  V.  U.  S.,  298  Fed.  412. 

2.  No  conviction  can  be  had  or  will  be  sustained 
on  appeal  when  the  evidence  is  as  consistent  with 
innocence  as  with  guilt,  and  the  Appellate  Court  will 
review  tlie  evidence  to  determine  that  question. 

Dahly  V.  U.  S.,  50  F.  (2d)  37  (8th  Cir.); 
Preightel  v.  U.  S.,  49  F.  (2d )  235  (8th  Cir.) ; 
Wright  V.  U.  S.,  227  Fed.  885  (8th  Cir.); 
Veniou  V.  U.  S.,  146  Fed.  121  (8th  Cir.) ; 
Sykes  V.  U.  S\,  204  Fed.  909  (8th  Cir) ; 
Ayala  z^  U  S,  268  Fed  296  (1st  Cir) ; 
G arson  v  U.  S.,  25  Fed.  (2d)  49  (2d  Cir.) ; 
McGmnmss  v.  V .  S.,  256  Fed.  621  (2n(l  Cir.)  ; 
Ridenoiir  v.  (/.  S.,  14  F.  {2(\)  8288  (3r(l  Cir.); 
Yiiscm.  V.  I'.  S.,  8  F.  (2d)  6  (3rd  Cir.)  ; 
Garst  V.  L  .  S.,  180  Viid.  .]3[^  (4th  Cir.); 
La  Rosa  v.  i'.  S.,  15  F.  (2d J  479  (4th  Cir.  j ; 
Sliemian  v.  U.  S,,  268  Fed.  517  (5th  Cir.); 
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Jelke  V.  U,  S.,  233  I'Vd.  264  (7th  Cir. ) : 
Ferris  v.  I/.  S.,  40  F.  (2d J  S?>7  (0th  Cir. ) ; 
Sugarniaii  v.  U.  S.,  33  F.  (2d)  663; 
Sttibbs  V.  U.  S.,  249  Fed.  371  (Oth  Cir.)  ; 
Peterson  v.  U.  S.,  274  Fed.  920  (9th  Cir.). 

3.  Proof  of  association  between  the  allei^ed  con- 
spirator is  not  substantial  evidence  of  the  fact  of 
conspiracy, 

People  V.  Yant,  26  Cal.  App.  (2d)  723; 

People  V.  Weber,  7  Cal.  App.  (2d)  620  (12  C.  J. 
p.  639,  note  32;  13  C.  J.  S.  p.  1131,  note  81, 
citing  cases). 

4.  Where  the  evidence  is  as  consistent  with  inno- 
cence as  with  guilt  and  tlie  evidence  of  an  essential 
element  is  circumstantial,  the  accused  is  entitled  to 
a  directed  verdict. 

De  Litea  v.  U.  S.,  298  Fed.  412. 

In  the  case  last  named,  De  Luca  and  one  Pandolfo 
were  charged  with  consi)iracy  to  violate  the  Prohibition 
law.  Sixteen  overt  acts  were  set  forth.  They  included 
acts  far  more  potentially  indicative  of  guilt  than  any  to 
be  found  in  the  instant  indictment,  such  as,  the  accused 
occupied  the  same  house,  that  is,  Pandolfo  occupied  as 
his  home  a  ])orti()n  of  the  house  above  the  basement  where 
a  great  (juantity  of  whiskey  and  other  incriminating  ar- 
ticles were  found.  Pandolfo  had  a  desk  in  He  Puca's 
office;  the  two  men  were  associated  closely  in  certain  inci- 
dents at  about  the  time  of  He  Puca's  arrest,  and  Pan- 
dolfo agreed  with  arresting  officers  to,  and  he  did.  bring 
De  Luca  to  the  Commissioner's  office. 
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However  the  court  considered  all  of  the  evidence  bear- 
ing on  the  issue  and  concluded : 

'The  affirmative  charge  requested  was,  if  the  jury 
believed  the  evidence,  they  must  find  the  defendant 
Pandolfo  not  guilty.  The  rule  of  law,  w^here  the 
government  relies  upon  circumstantial  evidence  alone 
for  conviction  of  a  defendant,  is  that  the  circum- 
stances proven  must  not  only  point  to  the  defendant's 
guilt,  but  must  be  inconsistent  with  his  innocence. 
As  otherwise  stated,  the  circumstances  proven  must 
be  such  as  to  admit  of  no  other  reasonable  hypothesis 
or  explanation  than  the  guilt  of  the  accused.  Can 
it  be  said  that  the  circumstances  proven  in  this  case 
are  inconsistent  with  the  innocence  of  Pandolfo?  We 
think  not.  Every  circumstance  proven  in  this  case 
is  perfectly  consistent  with  innocence,  and  the  re- 
quest for  the  affirmative  charge  should  have  been 
granted/' 

Perhaps  the  most  outstanding  of  the  cases  in  which  the 
reviewing  court  has  examined  the  evidence,  circumstance 
by  circumstance,  analysing  each  one,  and  determined  for 
itself,  giving  the  accused  the  benefit  of  any  doubt,  that 
the  evidence  was  as  consistent  with  innocence  as  with 
guilt,  and  thereupon  reversed  the  conviction  in  Dahly  v. 
U.  S.,  50  F.  (2d)  37.  However,  the  same  procedure  has 
been  followed  in  nearly  all  of  the  cases  listed  under  propo- 
sition "2,"  supra,  including  those  in  the  9th  Circuit,  of 
which  the  Ferris  v.  U.  S.  (40  F.  (2d)  837)  oiMnion  stjuare- 
ly  recognized  it  to  be  the  duty  of  an  Api)ellate  Court 
to  do  so. 

Since,  as  declared  in  Hayivood  v.  {'niicd  States,  27S  Vcd. 
795,  "criminality  cannot  be  proved  by  pro\ing  innocence," 
it  seems  unthinkable  that  any  court  could  not  hold  that 
where,  as  in  this  case,  each  and  every  overt  act  was  admit- 
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tedly  lawful  and  innocx-nt,  it  could  be  a  matter  of  doubt 
that  the  circumstances  proved  are  at  least  as  consistent 
with  innocence  as  with  fi^tnlt. 

This  conclusion  is  surely  rendered  inescapable  since, 
lookini^  to  the  entire  record,  only  one  unlawful  transaction 
is  to  be  found,  and  it  was  participated  in  by  only  one  of  the 
alleged  conspirators. 

Appellant  asserts,  and  feels  assured  that  this  statement 
will  not  be  questioned  that  no  other  transaction  except 
that  in  which  the  witness  Leo  Isenhower  testified  that 
he,  a  mere  laundryman,  "sometime  in  1942,"  boui;ht  new- 
tires  from  Mr.  Rose,  no  act  or  transaction  of  an  unlaw- 
ful character  was  proved  by  the  prosecution. 

This  Isenhower  sale  was  not  amon.i^-  the  ten  (n-ert  acts 
alleged  in  theindictment  and  neither  the  conspiracy  nor 
the  participation  therein  of  other  alleged  conspirators 
could  be  established  by  this  act  in  whicli  they  were  not 
shown  to  have  had  any  part  or  to  have  had  any  knowledge. 

Isenhower  testified: 

''*  *  *  as  to  the  other  defendants  in  this  case 
*  *  *  I  have  never  seen  any  of  them  before"  [R. 
pp.  283,  284.] 

Nowhere  in  his  testimony  did  Isenhower  mention  any  of 
the  other  defendants.     |R.  ])p.  276-284.] 

The  overt  acts  set  forth  in  the  indictment  were  proved, 
without  substantial  additions,  as  laid.  The  court  will  take 
judicial  notice  of  the  regulations  under  which  as  duly 
licensed  retail  dealers  in  rul)])er  tire>  and  tubes  tlie  de- 
fendants had  a  right  to  purchase  and  trans])ort  su.h  ar- 
ticles from  other  like  dealers,  both  buyers  and  sellers 
having  bona  fide  places  of  business.     (Citing  cases.) 


The  following  is  the  substance  of  the  prosecution's 
proof  in  resi)ect  to  the  overt  acts  as  laid  in  the  indictment: 

Overt  Act  ^'(a)'\  is  the  same  transaction  as  overt  act 
''(h)".  Both  rest  principally  on  the  testimony  of  Mr. 
and  Mrs.  Humbert.  Mr.  Humbert  swore  that  Mr.  Rose 
was  the  only  defendant  who  hired  these  trucks  from  me. 
''""  *  *  T  had  no  business  transactions  with  the  other 
defendants  in  this  case.     Not  a  bit,  no."     |  R.  p.  203.] 

Mrs.  Humbert  testified  that  before  this  trip  Rose  said 
to  two  other  men,  "we  should  not  make  the  same  mistake 
in  loading  both  vans  at  the  same  time."  [R.  p.  206.  |  Mrs. 
Humbert,  at  first  said  that  Brown  and  V'itagliano  were 
the  other  two  men  \R.  p.  206]  but  on  cross-examination 
stated  that  she  might  be  mistaken  "on  that  one,"  referring 
to  Vitagliano.     [R.  p.  207.] 

Overt  act  ''(b)",  was  testified  to  by  Mike  Kreling.  He 
said  that  in  July,  1042,  he  had  a  service  station  at  1516 
South  Main;  that  he  sold  tires  and  accessories  and  had  on 
hand  certain  48  new  tires  and  128  or  130  tubes  which  he 
sold  to  Rose  |  R.  p.  159];  that  Rose  signed  the  invoice 
and  the  OPA  checked  his  books.     [R.  p.  160.] 

Overt  Act  ''('c)",  was  related  by  the  witness  Douglas 
F.  Scott.  He  said  that  he  was  trust  officer  for  the  Bank 
of  America  in  August,  1942;  that  Rose  rented  the  613 
North  Virgil  premises  from  the  bank;  that  Rose  said  he 
wanted  to  store  some  furniture  and  e(|ui])ment.  and  that 
it  was  not  heavy  e(jui])nicnt.     |  R.  j).  168.] 

Overt  Act  "(d)".  Sam  Kelber  testified  tliat  for  ei^rht 
years  he   was   in  business   in   ( )ntario,   California,   selling 
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primarily  tires  |  R.  p.  1~5]  :  that  he  sold  the  new  tires  and 
tubes  to  Rose  who  paid  him  ^100  cash  dej)osit;  that  Rose 
had  a  retail  sales  license  to  deal  in  new  tires  and  tubes 
[R.  p.  hSOj  ;  that  he  contacted  the  OPA  and  was  told 
the  sale  was  legal;  that  W'einstein  arranL;ed  for  him  to 
meet  K(jse  [R.  p.  1S2|;  that  when  Rose  moved  the  tires 
from  Kelher's  premises  and  \\'ein>tein  was  present,  V'itag- 
liano  was  there  but  did  not  help  in  any  way.     |  R.  p.  182.] 

Overt  Act  "(e)".  Ruben  Slavett  testified  that  he  was 
in  business  in  Pasadena  at  1850  East  Colorado  street  and 
in  August,  1942  Weinstein  said  he  might  get  a  buyer  for 
him.  Slavett  |  R.  p.  208 1  ;  tliat  W'einstein  brought  Rose 
and  Slavett  together  and  Slavett  and  Rose  negotiated 
[R.  p.  200]  ;  the  deal  was  fmished  and  Rose  paid  a  deposit 
of  $200;  Slavett  was  not  on  hand  when  Rose  came  by 
appointment  to  take  the  merchandise  |  R.  p.  210 1  ;  and 
Rose  called  the  deal  off.  Later  they  again  negotiated  and 
Rose  bought  the  merchandise  [R.  \).  213 1;  Rose  signed 
the  in\()ices  |  R.  p.  214 1;  Slavett  followed  tlie  directions 
given  by  the  OPA  and  when  Rose  t(^ok  delivery  of  the 
new  tires  and  tubes.  Vitaglianc^  and  \\'ein>tein  were  ])res- 
ent;  there  were  212  new  tires  and  7^^'i^  new  tubes  which 
were  sold  to  Rose.     |R.  p.  216.  J 

C.  A.  Humbert  testified  that  he  wa>  in  the  moving  and 
storage  business  under  the  name  of  Hay  Cities  h^.\])ress 
and  Transfer;  that  he  arranged  with  Rose  to  move  some 
automobile  accessories  from  (  )ntario,  ( 'alitornia.  and  b.e 
went  there  witli  two  vans  [K.  p.  P>2|;  that  llunibert 
gave  Rose  the  i)aid  bills    for  services  and   Rose  told  him 


to  put  down  "auto  accessories",  wliich  Tlumbcrt  did.     [R. 
p.   196.] 

Overt  Act  "(O"-  ^a""»  I'arsner  testified  that  he  sold 
Mac  R.  Brown  some  tires  in  September,  1942;  that 
Vitagliano  was  with  him ;  I^arsner  sold  Brown  38  tires, 
all  he  had.  Parsner  was  then  in  the  tire  business  at  524 
West  Pico.  Parsner  had  no  business  with  Rose  or  any- 
one but  Brown ;  Vitagliano  helped  load  the  truck ;  Parsner 
found  that  Brown  had  a  station  and  the  tires  were  de- 
livered in  broad  daylight.      |  R.  p.  226.  J 

Overt  Act  "(§")"•  J^^k  Foster,  an  investigator  of  the 
OPA,  testified  that  in  the  latter  part  of  July,  1942,  he 
questioned  Rose  as  to  what  he  had  done  with  the  tires 
he  purchased  from  Kreling;  he  told  me  he  had  them  but 
that  he  would  not  let  me  see  them  until  the  first  of  the 
month;  Foster  said  he  could  not  wait  that  long;  Rose  said 
''I  guess  you  better  see  my  attorney";  Foster  asked,  ''Does 
he  have  the  invoices  or  anything  shov\'ing  what  happened 
to  the  tires,"  and  Rose  said,  ''I  le  should  have  by  the  time 
you  talk  with  him,"  and  gave  attorney  Benjamin  Good- 
man's name  and  address.      [R.  p.   197.  | 

Overt  Act  "(h)".  The  witness  Humbert  testified  that 
on  September  29th,  1942,  he  moved  tires  for  Rose  from 
the  corner  of  W^ibash  and  lliornton,  using  two  trucks 
[R.  p.  1^V|,  to  a  place  on  Sunset  lioulcvard  \\<.  ]).  1<AS|; 
and  one  truck  went  to  the  Washington  \'an  cK:  Storage 
C:ompany.     |  R.  p.  199 J. 


Humbert  said  that  Ic  put  on  his  ])ill  ''auto  accessories" 
because  Rose  asked  liini  to  put  it  tliat  way  on  the  first 
trip.     |R.  p.  200.] 

Humbert  said  that  on  the  trip  to  Ontario,  l\o>e  told 
him  to  cover  the  vans  all  good  for  fear  of  hijacking, 
and  that  the  transaction  was  legal:  the  second  trip  to 
Pasadena  was  in  broad  daylight  and  on  the  third  to 
Brooks  Randall  Company  it  was  getting  dark  when  they 
were  unloading.  |  R.  j).  20^. \  llumbert  had  no  business 
transactions  with  the  other  defendants,  and  he  told  the 
OPA  officer  Foster  a])out  transporting  the  tires  from 
Ontario  to  Virgil.     |R.  p.  204.] 

Overt  Act  "(i)". 

Overt  Act  "(j)'*.  Government  witness  I  lenry  Doyle 
testified  that  in  September,  V)-\2,  he  was  manager  of  "The 
Smiling  Irishman";  he  said  "We  sell  used  automobiles;" 
he  testified  that  Rose  came  in  and  asked  if  he,  Doyle, 
wanted  to  buy  new  tires;  Dcnde  said  *'X(V';  Rose  left  hi> 
card  |R.  ]).  185'];  Do}lc  did  not  sell  tires  but  he  had  a 
retail   sales   permit.      \\\.   p.    1(%.  | 

In  view  of  the  admi>sions  which  were  made  by  ()\\\ 
agents  as  witnesses,  it  hardly  seems  i)r()l)able  that  the 
Government  will  dispute  appellants'  claim  that  the  overt 
acts  were  all  lawful  and  innocent. 

William  hit/er,  an  investigator  for  the  OPA  testified 
at  length  concerning  the  ])urchase  of  tires  from  Mr.  Xo\is- 
oi'i  by  Taplin  and  the  transportation  (»;"  them  fnMii  j)lac( 
to  place  until  they  were  unlc>aded  at  the  address  on  City 
Terrace.     |R.  pp.  140-145. J 
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On  cross-examination  he  said, 

"It  was  legitimate  at  that  time,  for  a  retailer  to  pur- 
chase new  tires  and  tubes  and  transport  them  to  his 
place  of  business  under  certain  circumstances." 

He  said  he  had  found  that  Taplin  was  the  purchaser 
and  the  holder  of  a  retail  sales  license.     \R.  p.  146.] 

He  said  that  up  to  June  1,  1942  he  did  not  find  any 
violation  of  the  rules  or  regulations  of  the  OPA.  [R.  p. 
148.]     This  included  the  last  unloading.     [R.  p.  147.] 

Jack  Foster,  another  investigator  for  the  OPA  who  had 
worked  with  Fitzer  testified  substantially  to  the  same 
effect.     |R.  p.  136.] 

He  testified  that  Mac  R.  Brown  purchased  the  tires 
and  tubes  from  Taplin  and  that  Brown  was  an  "authorized 
retail  dealer"  and  had  a  legitimate  place  of  business.  [R. 
p.  156.] 

John  Dundas,  a  lawyer,  and  chief  investigator  of  the 
OPA,  concurred  in  the  testimony  of  the  others,  except 
that  he  mentioned  a  discrepancy  of  "these  few  tires,"  for 
whose  disa])pearance  Taplin  had  been  unable  to  account. 
[R.  p.  165.] 

Since  these  transactions  were  lawful  it  follows  that 
each  of  the  other  purchases  and  trans])ortation  charged 
as  overt  acts  were  also  lawful  because  each  of  the  de- 
fendants was  a  JKtlder  of  retail  (k'alers'  sales  license  and 
operated  one  or  m(»re  hoiia  fide  places  of  business,  and  in 
each  instance  the  purchase  or  sale  was  with  someone 
similarly  situated. 


The  Court  Should  Have  Granted  the  Motions  to 
Strike  Irrelevant  and  Incompetent  Evidence. 

The  District  Court  should  have  sustained  the  inotiuns 
to  strike  the  evidence  made  by  Attorney  Goodman.  These 
motions  were  contained  on  pages  330  to  356. 

The  motion^  to  strike  on  the  j^rcaind  tliat  no  corpus 
delicti  had  been  pro\ed  and  no  contract  or  agreement  or 
conspiracy  established  or  tied  in  with  the  defendants  sliould 
have  been  granted  instead  of  (k'nied.     |  R.  331.  | 

Also,  the  motion  to  strike  the  testimony  of  Mr.  I^^)Ster 
made  on  behalf  of  both  defendants  shoukl  lia\e  been 
granted. 

The  motions  to  strike  the  testimony  of  the  different 
witnesses  on  the  grounds  that  they  had  been  in  nn  way 
connected  up  with  defendants  Rose  and  VitagHano  .shoukl 
have  been  granted,  as  this  testimony  had  not  been  con- 
nected up  in  any  way. 

The  testimony  of  the  witnesses  John  Dtmdas  and  Mr. 
Foster,  investigators  for  the  Olhce  of  Price  Achninistra- 
tion,  was  liearsay,  irrelexant  and  incom])etent,  and  the 
motions  to  strike  should  lia\e  been  granted. 

Cnnnuoircccalili  t'.  Dchiisscy,  49  Pa.  Su])er.  371  ; 

Conniioiizccallli  r.  Shohcrl.  49  Pa.  Super.  371  ; 

Conuuoniccalfli  r.  Si^'caicy,  49  Pa.  Super.  370; 

Cojiniioiru'ccilth  :•.  Lynch,  49  I*a.  Super.  ^Ji^^: 

CoiniiioiriCcallh  :'.  Puffy,  49  Pa.  Stiper.  344. 

See  also : 

Pain  ?■.  r.  .v..  209  \<v(\.  523: 
Tcllinijlnnn  :\  Richards,  225.  h>d.  226. 
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VII. 
Title  III  of  the  Second  War  Powers  Act  as  Amended 
March  27th,  1942,  Is  Too  Vague,  Indefinite  and 
Uncertain  to  Form  a  Standard  of  Guilt.  It  There- 
fore Violates  the  Fifth  Amendment  to  the  Consti- 
tution of  the  United  States. 

The  only  provision  in  the  Act  which  contains  a  penal 
provision  is  subdivision  (  5 )  as  follows : 

"Any  person  who  willfully  i)erfornis  any  act  pro- 
hibited, or  willfully  fails  to  ])erform  any  act  required 
by,  any  provision  of  this  subsection  (a)  or  any  rule, 
regulation,  or  order  thereunder,  whether  heretofore 
or  hereafter  issued,  shall  be  guilty  of  a  misdemeanor, 
and  shall,  upon  conviction,  be  fined  not  more  than 
$10,000  or  imprisoned  for  not  more  than  one  year, 
or  both." 

The  subsections  of  the  Act  to  which  this  penal  provision 
refers  are  as  follows:  (a)  (1)  relates  to  the  negotiation 
of  contracts  for  the  acquisition  of  parts,  etc.,  for  navy 
vessels  or  aircraft  and  delivery  of  materials  and  refers 
to  the  negotiation  of  contracts  for  the  acquisition  of  these 
materials  for  such  navy  and  army  contracts.  Subdivision 
(2)  relates  to  delivery  of  materials  to  which  priorities  may 
be  assigned  for  such  materials. 

Subdivision  (3)  relates  to  obtaining  information,  keep- 
ing reports  and  records  an.d  making  inspection  of  books  by 
the  President. 

Subdivision  (4)  authorizes  the  President  to  administer 
oaths  and  affirmations,  and  recjuire  by  subpoena  the  at- 
tendance of  witnesses. 

Subdivision  (5)  is  the  provision  we  have  (juoted. 
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Subdivision  (6)  rehiies  tu  the  jurisdiction  of  the  Dis- 
trict Court  and  courts  of  the  United  States  and  Territories. 

Subdivision  (7)  relates  to  exemption  from  damages  or 
penalties  from  defauUs  on  contracts. 

Subdivision  (8)  relates  to  the  i)o\ver  of  the  President 
to  exercise  the  power  of  the  IVesident  or  authority  con- 
ferred on  him  through  other  dei)artments  or  agencies. 

Nowhere  in  this  section  is  there  an  ascertainal)le  stand- 
ard of  conduct. 

Due  process  of  law  guaranteed  by  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States  provides  that  a 
statute  must  prescribe  the  rules  of  conduct  so  clearly  that 
men  of  common  understanditig  may  know  what  is  intended. 

Pierce  V.  United  States,  314  U.  S.  306,  86  L.  Ed. 
226; 

Lancet ta  r.  Nezu  Jersey,  306  U.  S.  451,  83  L.  Ed. 
888; 

United  States  v.  Elcone,  255  U.  S.  89,  65  L.  Ed. 
520; 

Connally  z'.   General  Construction   Co.,  269  U.   S. 
385,  391.  70  L.  Ed.  2^22.  i2^\ 

United  States  r.  Reese,  92  U.  S.  214,  223,  23  L. 
Ed.  563,  565; 

Ccarra  r.  Medical  Supers.,  25  1).  C.  443,  458: 
Stroinberg  v.  California,  283  U.  S.  350,  368,  75  L. 
Ed.  1117,  1122.  51  S.  Ct.  532,  73  A.  L.  R.  1484; 

Lovell  V.  Griffiu,  303  V.  S.  444.  i<2  L.  Ed.  949,  58 
S.  Ct.  666; 

Connally   :•.   Gnieral  Coustr.   Co.,  2o9  U.    S.   385, 
391,  7U  E.  lul.  322,  32S,  46  S.  Ct.  126; 

United  States  v.  Ballard,  12  Fed.  Supp.  321. 
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VIII. 

The  District  Court  Erred  in  Denying  Defendants' 

Motion  for  Arrest  of  Judgment. 

A. 

The  District  Court  erred  in  faiHng  to  grant  the  motion 
in  arrest  of  judgment.  (A)  The  indictment  itself  was  so 
defective  for  each  of  the  grounds  set  forth  in  the  demurrer 
that  the  court  should  have  granted  the  motion  in  arrest  of 
judgment. 

B. 

The  Court  erred  in  failing  to  arrest  the  judgment  where 
it  was  shown  that  there  was  an  illegal  seizure  of  evidence 
in  this  case.  Officer  Fred  H.  Doane,  a  city  police  officer 
[R.  242 1,  was  called  by  an  investigator  of  the  United 
States  and  the  O.P.A.  and  another  gentleman.  (R.  243.] 
Foster  told  Doane  where  the  vvareliouse  was  and  the  tires 
were  stored.  The  place  was  located.  Doane  did  not  have 
a  search  warrant.  Foster  did  not  tell  Doane  that  if  a 
Federal  officer  broke  in  they  would  not  be  able  to  get  the 
evidence  and  that  they  would  liave  to  have  a  state  officer 
go  in.  Doane  looked  into  the  window  and  saw  tires  there. 
Doane  and  D.  J.  Hamilton,  another  police  officer,  then 
placed  Rose  under  arrest,  took  the  keys  to  this  building 
out  of  Rose's  possession  and  went  into  tlie  warehouse  and 
took  out  a  num])er  of  tires. 

Thereupon  the  tires  were  rolled  into  the  courtroom  and 
])laced  before  the  jury  box.  |  R.  248.  |  At  this  point  in 
the  case  Mr.  (joodman  objected  to  the  tires  ])eing  rolled 
into  the  courtroom  on  the  grounds  tliat  thev  were  incom- 
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petent,,  irrelevant  and  immaterial  and  were  illegally  ob- 
tained and  were  being  rolled  before  the  jury's  eyes  for 
the  purpose  of  creating  ])rejudice.  0\er  the  (objections  of 
the  defendants  the  tires  were  admitted  in  evidence  and 
the  list  of  tires  was  marked  as  Exhibit  Xo.  26.  The  Court 
should  have  sustained  the  objection  to  the  evidence  thus 
illegally  obtained  by  state  officers  operating  in  collabora- 
tion with  the  Federal  officers. 

McNabh  V.  U.  S.,  318  U.  S.  2>Z2,  63  S.  Ct.  608,  ^7 
L.  Ed.  819; 

Goiilcd  r.  U.  S.,  255  U.  S.  298,  65  L.  Ed.  647; 

Amos  V.  United  States,  255  U.  S.  313.  41   S.  Ct. 
Rep.  266,  65  L.  Ed.  654; 

Byars  v.  U.  S\,  273  U.  S.  2S,  71  L.  Ed.  520; 

Go-Bart  lynportuuj  Co.  r.  United  States,  2^2  U.  S. 
344,  51  S.  Ct.  153,  7?  L.  Ed.  374; 

Silvcrthorne    Linnher    Co.    t-.    United    States.    251 
U.  S.  385,64  L.  Ed.  319; 

Anderson  r.  United  States,  H7  L.  Ed.  829. 

None  of  the  testimony  regarding  the  tires  was  admis- 
sible in  e\idence.  It  was  not  shown  to  ]ia\-e  been  material 
in  any  way  to  the  charges  in  tlie  indictment,  none  (^f  the 
tires  were  connected  u]^  in  any  way  with  any  transaction 
in  violation  (»f  any  statute  or  any  rule  or  regulation.  De- 
fendant Rose  had  a  right  to  have  the  tires,  he  was  a  dealer, 
and  it  was  not  charged  that  he  was  illegally  in  [possession 
of  them. 
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C. 

The  District  Court  should  have  granted  the  motion  in 
arrest  of  judgment  for  prejudicial  error  apparent  on  the 
face  of  the  record  and  because  the  record  failed  to  show 
facts  essential  to  the  verdict. 

Blitz  V.  U.  S.,  153  U.  S.  308,  38  L.  ed.  725; 

U.  S.  V.  Goodwin,  20  Fed.  237 

Clement  v.  U.  S.,  149  Fed.  305 

Morris  v.  U.  S.,  168  Fed.  682 

Kellerman  v.  U.  S.,  295  Fed.  796; 

U.  S.  V.  Gibson,  31  F.  (2d)   19; 

Banta  v,  U.  S.,  12  Fed.  765. 

D. 

The  motion  in  arrest  of  judgment  should  have  been 
granted  as  it  appears  that  the  indictment  fails  to  charge  a 
public  offense. 

Blitz  V.  U.  S.,  153  U.  S.  308; 

U.  S.  V.  Simmons,  96  U.  S.  361,  24  L.  ed.  819; 

Kellerman  v.  U.  S.,  295  Fed.  796; 

McKenna  v.  U.  S.,  127  Fed.  88; 

U.  S.  V.  Ford,  34  Fed.  26; 

U.  S.  V.  McGuirc,  64  F.  (2d)  485. 

E. 

The  indictment  pleaded  essential  elements  of  the  charge 
attempted  to  be  made  in  the  generic  language  of  the 
statute,  for  which  a  motion  in  arrest  of  judgment  will  be 
granted. 

Blitz  V.  U.  S.,  153  U.  S.  308: 
McKenna  v.  U.  S.,  127  U.  S.  88; 
U.  S.  V.  Ford,  34  Fed.  26. 
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It  has  been  shown  tliat  the  instant  indictment  fails  to 
charge  any  offense;  and  more  specifically,  that  it  fails  to 
charge  any  offense  under  the  statute,  directives  and  regu- 
lations under  which  it  purports  to  be  drawn. 

It  has  been  pointed  out  that  said  indictment  is  wholly 
insufficient  and  a  nullity  because  it  fails  to  inform  the 
accused  of  the  nature  of  the  charge;  "it  fails  to  identify 
the  offense  attempted  to  be  made;  and  it  describes  the 
offense  in  the  generic  language  of  a  generically  worded 
statute  or  governmental  mandate,  only;" 

Decisions  have  been  produced  which  hold  that  such 
an  indictment  violates  the  fifth  and  sixth  amendments  to 
the  Federal  Constitution  and  is  thereupon  void. 

It  has  been  shown  that  the  deficiencies  in  the  instant 
indictment  are  substantial  and  jurisdictional. 

Further  authority  is  afforded  for  the  proposition  that 
the  insufficiency  of  the  instant  indictment  is  jurisdictional 
by  decisions  holding  that  discharge  on  habeas  corpus  will 
be  ordered  to  one  held  under  such  an  indictment. 

Wherefore  appellant.s  pray  fur  reversal  of  the  judg- 
ments. 

Respectfully  submitted, 

Morris  Lavine, 
619  Bartlett  Building,  Los  Angeles  14, 

B  E  N  J  A  M  I  X     J .     C  lOOI)  MA  N , 

1010  W'ni.    l\)\    Building,   Los  Angeles   14, 
Attorneys  for  Appellauts. 


SUPPLEMENT. 

The  following  is  a  summary  of  the  testimony  in  support 
of  the  motion  for  a  directed  verdict  on  account  of  in- 
sufficiency of  the  evidence: 

HENRY    NOVISOFF 

testified  as  follows:     My  name  is  Henry  Novisoff. 

Mr.  Norcop:  Before  I  interrogate  Mr.  Novisoff,  under 
the  authority  of  the  Federal  Register  Act,  1940  Statutes, 
500,  I  now  ask  to  have  marked  for  identification  11  book- 
lets that  are  the  publications  in  the  Federal  Register,  of 
the  matters  mentioned  in  the  first  12  counts  of  the  in- 
dictment. 

The  first  12  paragraphs. 

Mr.  Goodman:     That  is  agreeable.      [R.   126.] 

My  business  in  May,  1942,  was  automobile  tires;  re- 
treading, new  tires,  at  1161  South  Main,  under  the  name 
of  Perfect-j\lade  Tire  Company.  I  know  the  defendant 
Phil  Taplin,  have  about  six  years,  in  May  of  last  year,  I 
telephoned  him. 

The  Court :  Let  us  have  an  understanding  now,  gentle- 
men, and  it  will  save  a  lot  of  strain  on  your  voice,  and 
a  lot  of  overruling  of  objections.  May  it  be  stipulated 
that  the  evidence  introduced  will  be  subject  to  a  motion 
to  strike  unless  it  is  connected,  and  that  will  apply  to  each 
defendant,  and  will  be  received  under  that  understanding? 

All   counsel   accept   the    stipulation.      [R.    127.] 

1  called  him  up  and  asked  him  if  he  was  in  the  market 
for  two  retreading  molds,  and  he  said,  ''At  the  present 
time  I  am  not,  but  T  am  in  the  market  for  new  tires 
and  new  tubes."  The  next  day,  or  two  days  later.  I  don't 
remember  the  day  exactly,  he  came  and  showed   me  the 
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rationing  regulation  where  a  retail  dealer  can  sell  to 
another  retail  dealer  without  a  certificate.  I  called  D'Orr*s 
secretary,  whose  name  is  Mr.  Johnson,  and  asked  him  if 
they  could  be  sold  to  another  dealer,  tires  and  tubes,  and 
he  said,  "If  he  has  a  resale  number  and  he  is  a  legitimate 
tire  dealer  you  absolutely  can  sell  them,  but  to  play  safe," 
he  said  that  he  should  have  a  letter  notarized  that  he  is 
50  per  cent  wholesale  and  30  per  cent  retail,  and  by  pre- 
senting to  you  a  certificate  of  resale  number  and  notariz- 
ing this  paper  you  are  absolutely  playing  safe  to  sell  him 
those  tires. 

Then  I  saw  Mr.  Taplin  at  my  place  of  business  fol- 
lowing that.  I  talked  to  him  and  explained  that  I  had 
talked  to  Mr.  Johnson,  secretary  to  Mr.  D'Orr.  Mr. 
Sam  Weinstein  came  with  him.  He  was  present  when 
the  talk  occurred  between  Mr.  Taplin  and  me.  |R.  128.  | 
We  went  upstairs  and  typed  a  letter  to  the  best  of  our 
knowledge,  and  went  across  the  street  and  notarized  it: 
Phil  Taplin  signed  it.  and  then  gave  me  a  deposit  on 
that  date,  and  Sunday  they  picked  up  the  tires.  He 
made  a  deposit  of  $150  in  cash.  The  total  ])rice  agreed 
upon  for  my  new  tires  and  tubes  was  $4,800.00.  I  was 
paid  the  balance  with  a  certified  check.  The  check  was 
signed  by  Phil  Taplin.  As  to  when  delivery  should  take 
place,  he  said  ''Saturday,  that  is  my  busy  day;  if  you 
don't  mind,  I  will  take  delivery  Sunday."  That  was 
convenient  to  us,  because  we  are  not  open  on  Sunday,  so 
he  sent  Mr.  Weinstein  for  the  tires.  It  was  in  the  morn- 
ing between  0:00  and  10:00  o'clock.  I  was  there.  The 
vehicles  brought  to  load  the  tires  in  were  closed  trucks. 
As  to  who  was  driving  tliose  \ chicles,  1  think  Mr.  \\\'in- 
stein,  and  another  fellow  with  liini,  but  1  don't  recollect 
his  name.      [R.    120. J 
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The  witness  identified  the  document  signed  by  Taplin. 
(The   document   referred   to  was   received   in   evidence 
and  marked  (lOvernment's  Exhibit  No.  2.) 

Mr.  Norcop  reads  it:  "I,  Phil  Taplin,  located  at 
3412  Winter  Street,  Kos  Angeles,  for  the  last  hvt  years, 
handling  new,  used  and  retread  tires,  have  an  average  of 
50%  retail  sales.  My  retail  tax  permit  number  is 
AA-6264. 

Signed:     Phil  Taplin. 

Witness:  G.  Metzer. 

Subscribed  and  sw^orn  to  before  me  this  22nd  day  of 
May,  1942.  Ada  L.  Sack,  Notary  Public  in  and  for 
County  of  Los  Angeles." 

I  gave  Mr.  Taplin  or  Mr.  Weinstein  an  invoice  for  this 
merchandise.  The  witness  identifies  a  "junk  sheet"  as 
the  invoice.      [R.   130.] 

These  other  six  or  seven  sheets  are  new  tires  and  new 
tubes.  This  is  an  itemization  of  the  summation  that  ap- 
pears on  the  pink  sheets.  The  next  day  or  so  he  came 
to  me,  and  he  bought  some  more  tires  on  the  25th;  14 
tires.  T  said.  ''How  the  dickens  can  you  sell  tires? 
Wc  have  only  sold  a  few  tires.  I  don't  understand  how 
you  can  dispose  of  them."  He  pointed  out  to  me  that 
Weinstein  was  connected  with  a  lot  of  physicians  and 
surgeons  who  \\'ere  entitled  to  new  tires.  Doctors,  and 
that  through  him  he  sold  these  tires  to  doctors  with  cer- 
tificates. 

I  have  the  record  lierc.  1  have  14  tires  sold  to  Taplin 
on  this  Monday. 

Invoice  and  the  supporting  slieets  received  and  marked 
Oovernment's    i{xhibit   No.   3. 

The  last  invoice  just  referred  to,  of  the  sale  on  the  25th 
marked  No.  4. 


I  sold  my  entire  stock  of  new  tires  and  tubes  to  ]\Ir. 
[R.  131]  Taplin,  as  represented  by  this  $4800.00  in- 
voice, except  blemished  tires  they  wouldn't  buy. 

Cross-Exa}iii)iatioii 

By  Mr.  (lOodman: 

Upon  the  sale  of  these  tires  to  Mr.  Taplin,  that  con- 
stituted a  complete  liquidation  of  my  stock  of  tires  and 
tubes.  I  had  left  one  U.  S.  Royal  tire;  I  notified  the  Oftice 
of  Price  Administration,  I  asked  them  ])ermission  to 
sell  them.  The  secretary  to  D'Orr  knew  all  about  it, 
because  he  gave  permission  to  me,  and  how  to  write  that 
letter.  I  did  not  notify  the  Office  of  Price  Administra- 
tion that  I  had  sold  all  my  new  tires  and  tubes  to  Mr. 
Taplin.  Some  representative  of  the  office  of  Price  Ad- 
ministration subsequently  called  at  my  place  of  business 
and  examined  those  records.  1  gave  them  a  copy.  I 
executed  the  invoice  in  duplicate,  in  accordance  with  the 
regulation  of  the  OPA.  I  gave  one  to  the  OPA. 
[R.  132.)  That  was  all  in  accordance  with  the  rules 
and  regulations  of  the  Ofhce  of  Price  Administration 
as  far  as  my  knowledge. 

The  representative  of  the  Office  of  the  Price  Admin- 
istration called  to  examine  the  records  of  this  alleged  sale 
to  Mr.  Ta])lin  a  few  days  after  the  sale,  did  n(^t  call  back 
ngain.  1  knew  Mr.  Ta])lin  was  a  retailer.  As  to  tlie  fads 
that  he  related  in  the  letter,  so  far  as  1  knew.  l]ie\  are  all 
true,  he  was  a  legitimate  dealer. 

These  trucks  that  were  used  to  transport  these  new 
tires  on  Sunday,  had  an  o])en  back.  11ie  tires  v.ei-e  clearly 
\isible  to  anyone  who  would  observe  tlie  truck  in  the  rear, 
but  they  had  (loors  to  close  u]).  1  ccaildn't  recollect  whether 
rhey  were  closed.  It  was  during  the  daytime.  1  left  .ifter 
they  received  the  tires.     [R.  133.] 
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Cross-Examination 
By  Mr.  Sullivan: 

I  know  Mr.  IWldock.  He  sells  Murray  tires,  with  the 
Star  Tire  &  Rubber  Company.  He  offered  to  buy  tires 
from  me.  He  had  a  customer  to  buy  them,  he  says.  He 
was  figuring  to  buy  all  the  tires.  The  next  couple  of  days 
he  came  and  wanted  to  buy,  and  I  said,  'The  tires  are 
sold  to  Phil  Taplin,  with  permission  of  the  OPA.'' 

LOUIS    C.    KILGORE 

testitied  as  follows:  My  business  is  detective  lieutenant, 
Los  Angeles  police  department.  I  was  on  duty  on  the 
26th  of  May,  1942.  I  went  on  at  4:00  o'clock  in  the 
afternoon.  I  w^ent  to  [R.  134]  the  the  vicinity  of  12th 
and  Stanford  Streets  here  in  Los  Angeles  that  evening. 
Detective  Leland  Gerty  went  with  me.  At  12th  and  Stan- 
ford Streets  I  did  not  immediately  on  arriving  see  any 
persons  now  in  the  court  room.  T  did  see  vehicles  there, 
a  Dodge  closed  panel  truck,  and  an  International  closed 
panel  truck  of  about  50  per  cent  larger  capacity:  both 
orange  or  yellow  colored :  backed  in  an  open  shed  at  the 
back  of  a  service  station.  We  were  attached  to  the  auto 
theft  bureau,  detective  division. 

After  we  arrived,  we  checked  the  license  numbers. 
We  checked  the  motor  vehicle  department,  and  found  who 
the  owners  were. 

We  then  rolled  the  smaller  of  the  two  trucks,  the 
Dodge,  out  a  couple  of  feet,  and  got  behind  it.  We  took 
a  crowbar  and  pried  up  on  the  corner  of  the  doer.  I 
think  wc  |R.  135]  jammed  one  of  the  locks  off  an:!  got 
the  door  opened  on  the  smaller  truck,  and  found  if  was 
completely   full  of  new  automobile  tires  and   tubes.     Wc 
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then  rolled  the  other  oiic  furward,  and  pried  in  the  cor- 
ner of  the  door  and  opened  it  enough  so  that  we  could 
see  that  it  was  full  of  tires  and  tubes.  I  saw  Louis 
Vita^liano  there.  I  had  a  conversation  with  him,  ju>t  in 
front  of  the  trucks,  ri,e;"ht  after  dark:  I  should  sav  about 
7:30.  I  asked  him  if  he  owned  the  tires,  and  he  >aid  he 
did.  He  said,  alon<;-  with  five  other  peoj^le  in  i)artners 
with  him,  he  owned  the  tires.  He  named  Mr.  Rose,  and 
Mr.  Taplin,  as  T  remember.  I  have  for^^otten  the  names 
he  mentioned,  but  I  remember  those  two.  He  said  he 
was  ^oin^  to  sell  the  tires  legally  to  peo])le  that  had 
priority  certificates;  that  everythin.i^  was  on  the  square 
and  nothino-  illegal  was  goino^  on,  nor  was  it  contem- 
l^lated.  T  said,  ''That  being  the  case,  you  have  no  ob- 
jection if  we  notify  the  OPA  that  these  tires  are  lu're"" 
He  said,  ''Certainly  not.  They  know^  they  are  liere.'' 
Then  Mr.  Taplin  came  over,  I  believe,  and  joined  him. 
|R.  136.] 

I  am  not  positive  as  to  the  identification  of  Ta;)]in  be- 
cause it  w^as  dark,  and  the  station  very  ])oorlv  lighted. 
Practically  all  of  the  conversation  T  had,  or  all  ni  it.  I 
had  with  Mr.  Vitagliano. 

Cross-EA'ainijiatio)! 

By  Mr.  Angelillo: 

The  first  time  \  saw  Mr.  \^itagliano  was  that  first 
evening  that  I  was  there,  the  2r)th  of  May.  \^)42.  I  think 
it  was  about  7:30.  |I\.  137.  |  It  is  not  a  t"act  tliat  on 
that  occasion  he  t<»l(l  me  that  "the  tires  ])e]ong  to  Pliil 
Taplin."  Louis  says.  "Iliere  are  five  other  j)eopk  in  this 
with  me  and  e\erything  is  on  the  up  and  up."     [K.   13S.  | 


My  memory  is  that  Taplin  said  he  had  reported  the  mat- 
ter to  tho  OPA,  or  had  already  done  so. 

After  I  had  seen  Mr.  Taplin  my  conversation  might 
have  been  with  Mr.  Taplin,  not  with  Louis.  I  don't 
remember.     [R.  139.] 

WILLIAM    S.    FITZER 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

I  am  investigator  for  the  Office  of  Price  Administra- 
tion. I  have  been  so  engaged  since  the  early  part  of 
December,  1941.  In  May,  1942,  I  went  to  the  location 
at  12th  and  Stanford  streets,  with  Mr.  Jack  Foster,  also 
an  investigator  for  the  Office  of  Price  Administration.  I 
met  Mr.  Vitagliano  there.  Mr.  Vitagliano  told  us  at  that 
time  that  the  tires  were  ow^ned  by  a  friend  of  his,  Mr. 
Phil  Taplin,  and  that  Mr.  Phil  Taplin  had  brought  them 
from  the  Perfect-Made  Tire  Co.  [R.  140.]  Mr.  Vitag- 
liano produced  sales  invoices  for  those  tires,  showing 
that  they  had  been  sold  by  the  Perfect-Made  Tire  Co. 
to — that  is,  they  were  billed  to  Mr.  Taplin. 

Mr.  Taplin  came  there  at  that  location  that  day. 
That  was  later  in  the  morning,  and  we  talked  with  him. 
Mr.  Taplin  said  that  he  had  purchased  the  tires.  He 
stated  that  he  had  planned  on  buying  up  tires  wherever 
he  could,  because  he  believed  that  they  would  be  a  good 
investment;  that  he  would  get  better  ])rices  for  them 
as  they  became  more  scarce.  [R.  141.  J  He  stated  that 
Mr.  Xovi^oir  wa.s  going  out  of  business  and  he  was  very 
anxious  to  get  his  stock  moved  out  as  rapidly  as  pos- 
sible, and   that  he  was  anxious  therefore  to  have   them 


come  and  get  them  e\t'n  if  it  was  on  Sunday  as  an  ac- 
commodation t(i  liim.  Mr.  Taplin  stated  that  they  had 
been  unable  to  locate  a  warehouse  that  they  felt  was 
suitable  for  the  storage  of  tires,  but  that  after  the  ex- 
perience of  having  the  police  officers  break  into  the  trucks 
they  believed  the  thing  to  do  would  be  to  store  them  in 
a  bonded  warehouse  such  as  Bekins. 

We  took  the  license  numbers  of  those  two  trucks.  fR. 
142.] 

Later  we  saw  the  trucks  on  East  4th  street,  across  from 
the  Bekins  warehouse.  They  were  driven  there  by  Mr. 
Taplin  and  Mr.  \^itagliano.  I  am  not  positive  that  they 
were  driven  there  by  those  two  gentlemen.  They  went 
into  the  offices  of  the  warehouse,  zclio'c  tliere  for  a  i)eriod 
of  approximately  five  minutes  and  came  out.  got  into  a 
passenger  car  and  drove  away,  leaving  the  trucks  stand- 
ing on  the  street.  The  trucks  remained  there  on  the  street 
until  about  4:30  or  quarter  to  hve  on  that  same  day, 
which  was  Monday,  the  last  day  that  we  had  seen  them. 
At  that  time  they  were  driven  to  a  public  garage  on  9th 
Place  at  Crocker.  I  think  it  is  called  Market  Garage. 
They  were  parked  in  there  at  that  time.  They  were 
driven  there  by  i\Ir.  Vitagliano  and  Mr.  Taplin. 

I  don't  remember  wliether  Mr.  Weinstein  was  there 
at  the  Market  Garage  or  not.     fR.   143.] 

I  was  present  at  a  conversation  in  the  Office  of  tlie 
Price  Administration  where  Mr.  Taplin  was  present. 
Taplin  again  stated  that  he  was  holding  them  for  .s|)ccu- 
lation.  Mr.  Taplin  stated  at  that  time  that  they  were 
owned  by  himself  and  Mr.  X'itagliano  and  Mr.  Weinstein. 
that  they  owned  them  e(jually.  It  was  called  to  his  atten- 
tion that  he  had  previously  said  that  he  had  owned  them 
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entirely  and  he  said,  "Well,  that  was  not  the  case:  that 
Mr.  Vitagliano  and  Mr.  Weinstein  also  owned  them." 

(Mr.  Norcop  offers  a  document  in  evidence.) 

(The  document  referred  to  was  marked  as  Govern- 
ment's Exhibit  No.  6,  and  received  in  evidence.)  [R. 
144.] 

While  Mr.  Taplin  was  in  that  office  he  was  asked  to 
give  to  the  Office  of  Price  Admission  (sic.  Administra- 
tion) a  letter  setting  forth  that  he  would  not  dispose  of 
the  tires  without  first  notifying  the  Office  of  Price  Ad- 
ministration and  state  the  information  as  to  how  or  where 
they  were  disposed  of.  This  letter  was  sent  in  by  Mr. 
Taplin  several  days  later. 

I  saw  these  tires  or  the  vans  later  on  out  at  the  ad- 
dress on  City  Terrace  on  the  east  side.  Mr.  Taplin,  Mr. 
Vitagliano  and  Mr.  Weinstein  were  there  unloading  the 
tires.  As  they  were  completing  the  unloading,  we  went 
in  and  talked  with  them. 

Cross-Examination 
By  Mr.  Goodman: 

I  am  not  an  attorney.  On  this  occasion  of  May  25th, 
1942,  when  I  went  out  to  Twelfth  and  Stanford  streets 
[R.  145]  I  did  not  find  any  violations  of  any  of  the  rules, 
regulations  or  directives  of  the  Office  of  Price  Ad- 
ministration at  that  time. 

It  was  legitimate  at  that  time,  for  a  retailer  to  purchase 
new  tires  and  tubes  and  transport  them  to  his  place  of 
business  under  certain  circumstances. 

I  subsequently  investigated  to  determine  where  the 
tires   had   been  purchased.      I   found   that   they   liad   been 
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purchased  from  a  deader  who  had  liquidated  his  stock. 
I  also  found  that  records  were  kept  of  that  sale.  Our 
office  had  been  apprised  and  notified  of  that  sale  upon 
the  investie^ation  of  those  records.  Subsetjuently  I  deter- 
mined Mr.  Taplin,  who  was  the  inirchaser  of  the  tires 
and  tubes  as  disclosed  by  the  invoices,  was  the  holder 
of  a  retail  sales  license. 

When  T  came  out  there  at  Twelfth  and  Stanford  streets 
and  found  no  violations,  after  I  saw  these  two  trucks 
moved  from  Twelfth  and  Stanford  streets  until  |  R.  146] 
they  reached  the  point  opposite  Bekins  Storage  Company  I 
did  not  notice  or  observe  any  violation  of  the  rules  and 
reg-ulations  up  to  that  point.  After  the  tires  were  moved 
from  that  place  to  the  City  Terrace  district  I  did  not 
observe  any  violations  of  the  rules  and  regulations  u\)  to 
that  point.  When  the  tires  were  stored  there  at  the  build- 
ing behind  the  service  station  I  did  not  find  any  vi(^lation 
of  any  rules  or  regulations  up  to  that  point. 

Subsequently  I  demanded  that  Mr.  Taplin  come  into 
the  Office  of  Price  Administration.  Mr.  Weinstein  was 
called  into  the  office  and  T  believe  Mr.  Vitagliano  was, 
too,  although  I  am  not  ])Ositive  of  that.  The  name  of 
Mr.  Benjamin  Rose  was  never  mentioned  during  any 
of  the  conversations  that  I  had  with  either  Mr.  Taplin 
or  Mr.  Vitagliano  or  Mr.  Taplin,  as  having  any  interest 
in  these  tires.  The  same  is  true  of  the  names  of  Mr. 
Brown,  Joseph  Lieb  and  Phil  Rezniche;  none  was  ever 
mentioned  at  any  time.     [R.  147.] 

Cr  OSS-Examination 
By   Mr.   Sullivan: 

Up  to  the  time  or  the  date  on  Government's  Exhibit  (k 
June  1,  1942,  I  did  not  find  any  violations  of  the  rules 
or  regulations  of  the  Office  of  Price  Administration. 
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R.    J.    CAMPAU 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

In  May  of  last  year  I  was  working  for  Bekins  Van  & 
Storage  at  25  East  Fourth  vStreet.  At  the  end  of  that 
month  I  recall  seeing  two  vans  parked  across  the  street 
from  our  building.  If  I  recall  correctly  Mr.  Vitagliano 
came  to  our  office.  fR.  148.]  I  had  a  conversation  with 
him.  He  was  witli  another  man  at  the  time.  The  sub- 
stance of  it  was  whether  tires  could  be  stored  and  taken 
out  without  certificates.  I  said,  "No,  sir;  they  couldn't 
be."  They  just  walked  out;  said  they  wouldn't  store 
them.  I  observed  these  trucks  later  on  during  the  day. 
I   did   not   see   them   depart. 

Cr  OSS-Examination 

By  Mr.  Angelillo: 

I  did  not  see  any  other  person  with  them  on  that  oc- 
casion that  I  now  recognize. 

It  was  stipulated  that  the  person  that  he  identified  was 
the  defendant  Vitagliano. 

GEORGE    M.     HOOD 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

In  May  last  year  I  was  working  for  National  [R.  149] 
U-Drive  Truck  Rental  on  Eighth  and  Alameda.  They 
also  had  a  location  at  7026  South  Central.  They  were 
always  left  out  on  the  lot  where  everybody  could  sec 
them.     I  have  not  produced  rental  records  of  the  National 
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U-Drive  rental  company  under  date  of  May  24,  1942. 
I  do  not  recall  on  that  date  havin^:  any  transaction  with 
any  of  the  following  persons.  Either  Mr.  Mac  R.  Brown 
or  Mr.  Joseph  Lieb  or  Mr.  Benjamin  Rose  or  Mr.  Phil 
Taplin  or  Mr.  Louis  X'ita^liano  or  Mr.  Sam  Weinstein. 
I  was  there  the  day  that  one  of  the  trucks  came  back. 
I  believe  it  was  the  Chevrolet  truck.  I  don't  know  what 
the  man's  name  was.  It  was  a  pick-up  truck  with  black 
lettering  on  the  side,  triple  "T".     [R.  150.] 

CLAUDE  GARN 

testified  as  follows: 

Direct  Exainiuatioii 
By  Mr.  Norcop: 

I  am  a  mileage  rationing  officer  in  the  Office  of  Price 
Administration.  I  was  employed  by  that  governmental 
agency  at  the  end  of  May  of  last  year  as  an  investigator. 
[R.  151.]  At  that  time  Mr.  White  and  I  made  an  in- 
ventory of  the  merchandise  which  was  found  in  llic  build- 
ing there.  I  don't  believe  the  serial  numbers  were  listed 
there.  Mr.  Fred  White  and  I  both  signed  it,  and  also, 
Mr.  Taplin  at  that  time  was  requested  to  sign  it  and 
he  did  so.  |  R.  152.]  It  is  made  u])  in  Mr.  Fred  White's 
handwriting,  in  my  presence.  I  checked  the  sizes  and 
brand  names.  Mr.  White  recorded  them  on  the  i)aper,  and 
we  both  signed  the  document. 

The  Court:  It  will  be  admitted  as  exhibit  lu-xt  in 
order,  subject  to  a  motion  to  strike  as  to  the  other  de- 
fendants if  it  is  not  connected  up. 
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Mr.  Goodman:  Objection  that  it  is  incompetent,  irrele- 
vant and  immaterial,  it  does  not  prove  or  disprove  any 
issue  in  the  case. 

The  Court :     Of  course,  the  court  can't  tell  at  this  time. 

(The  document  referred  to  was  received  in  evidence  and 
marked  Government's  Exhibit  No.  8.) 

Cr  OSS-Examination 
By  Mr.  Goodman: 

Mr.  Taplin  was  present  at  the  time  I  made  this  inven- 
tory. Part  of  the  time  he  assisted  me,  and  part  of  the 
time  he  did  not.  He  did  it  willingly.  He  co-operated  with 
me.  He  did  not  conceal  any  of  the  tires  or  tubes  there, 
to  my  knowledge.      [R.   153.] 

JACK    FOSTER 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

I  am  an  investigator  for  the  Office  of  Price  Administra- 
tion, enforcement  department,  have  been  since  the  first 
part  of  April,  1942.  At  the  end  of  September  of  last 
year  I  had  a  meeting  and  a  conversation  with  the  defend- 
ant Phil  Taplin  at  his  place  of  business,  3441  Malabar 
Street,  Los  Angeles.  There  was  also  present  Mr.  Ernest, 
an  investigator  for  the  Ofike  of  Price  Administration. 
I  asked  for  an  inventory  that  he  had  ])r()mised  me  and 
an  invoice  showing  the  sale  of  the  tires  thai  liad  been 
stored  in  3200  City  Terrace.  1  le  furnished  me  with  an 
inventory  and  also  a  bill  of  sale  showing  that  he  had  sold 
these  tires  to  Mac  R.  Brown.     [R.  154.] 

That  is  the  invoice. 
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Ry  Mr.  Sullivan:  W'c  liavc  no  objection  to  this  going 
into  evidence. 

(Documents  produced  and  marked  Government's  Ex- 
hibit 9  and  received  in  evidence.) 

I  did  not  see  Mr.  Weinstein  there  at  Mr.  Taplin's.  The 
previous  day  we  had  gone  to  his  place  of  business,  and 
Mr.  Weinstein  was  there  at  that  time.  Just  as  we  ar- 
rived there  Mr.  Weinstein  came  out  of  the  place.  We 
asked  him  if  Mr.  Taplin  was  in,  and  he  replied  that  Tap- 
lin  was  out  of  tow^n. 

Prior  to  having  this  conversation  with  Mr.  Taj^lin  I 
had  visited  the  32(X)  City  Terrace  l(Kation.  We  found 
that  the  tires  had  all  been  removed  from  the  City  Terrace 
location. 

Cross-lixaminatiou 
By  Mr.  Goodman: 

Before  I  became  associated  with  the  Office  of  [  R.  155] 
Price  Administration  T  was  in  business  for  myself;  Ser- 
vice Station.     I  sold  new  tires  and  tubes. 

I  (lid  not  know  any  of  these  defendants.  On  that 
occasion  that  Mr.  Taplin  delivered  to  me  the  invoice,  the 
bill  of  sale,  which  has  been  marked  in  evidence  here 
as  Government's  Exhibit  No.  0,  upon  delivery  oi  these 
documents  1  did  not  find  any  violation  of  any  of  the  rules, 
regulations  or  directives  of  the  Ofike  of  Price  Adminis- 
tration. 

I  also  made  an  investigation  to  determine  where  these 
tires  had  originally  come  from,  and  I  had  found  that  they 
had  been  ])urchased  by  Mr.  Taplin  from  Mr.  \ovisoff. 
Our  office  had  been  apprised  of  the   fart   n\   that   sale. 

1  also  found  on  my  investigation  that  Mr.  Mac  Brown, 
who  was  the  purchaser  of  these  new  tires  and  tubes  from 
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Mr.  Taplin,  was  an  authorized  retail  dealer.  I  found  that 
the  number  he  gave  as  a  licensed  retailer,  on  the  bill  of 
sale  or  invoice  was  correct.  He  had  a  leg"itimate  place 
of  business  located  at  2824  Sunset  boulevard.     [R.  156.] 

RALPH    R.    WALKER 

testified  as  follows: 

Direct  Examination 

By  Mr.  Norcop: 

I  am  manager  of  the  Arlington  \'an  &  Storage,  have 
been  since  the  last  of  July,  1942,  at  3v300  West  Washing- 
ton boulevard. 

None  of  the  persons  in  this  court  room  came  to  me 
on  or  about  the  29th  of  September  and  asked  me  whether 
they  could  rent  storage  space  for  automobile  tires.  There 
wasn't  any  one  asked  me  that.  There  was  a  conversa- 
tion over  the  telephone  in  the  late  afternoon;  around  10:00 
o'clock,  they  came  in  between  9:00  and  10:00.  A  Lilly 
Crescent  van  came  in  there.  It  backed  in  the  warehouse. 
They  opened  up  the  doors,  and  there  was  a  load  of 
rubber.  As  to  whether  either  of  the  men  who  brought 
the  truck  there  were  persons  who  are  now  present  here 
in  this  court  room,  I  don't  see  any  of  them.  Someone 
came  later  on  to  remove  them.  |  R.  157.]  There  were 
two  men.  I  believe  the  sailor  over  there  is  one.  I  won't 
say  for  sure. 

Mr.  Goodman:  I  will  stipulate  that  he  is  referring 
to  Benjamin  Rose,  but  he  stated  he  wasn't  sure  he  was 
the  party  who  came  there.  They  removed  it  that  same 
night.  They  came  in  about,  oh,  20  minutes  after  eleven. 
I  do  not  know  where  the  tires  and  tubes  went  to  from 
there.  The  storage  was  at  our  1004  Third  Avenue  ad- 
dress.    They   remained   there   about    four   days. 
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MIKE  KRELING 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

In  July  last  year  my  business  was  my  service  station 
located  at  1516  South  Main.  T  have  been  in  business 
there  14  months  at  that  time.  My  business  was  gasoline, 
motor  oil,  tires,  accessories.     [R.  158.] 

I  had  a  conversation  with  Mr.  Rose  in  July,  1942 
at  my  station.  Al  Oliver,  one  of  my  employees  was  pres- 
ent. The  first  conversation,  1  liave  a  date  here,  the  21st 
of  July.  Whether  that  was  the  first  or  not,  I  don't  know. 
The  substance  of  the  conversation  that  I,  my  employees 
and  Mr.  Rose  had  was,  I  had  48  new  tires  and  128  or  130 
new  tubes  that  I  wanted  to  sell.  The  only  thing  as  I 
remember,  we  had  given  him  the  price  of  the  tires  and 
tubes,  and  he  wanted  to  take  it  up  with  his  partner,  and 
would  let  us  know  in  a  few  days.  He  came  back  again. 
I  sold  them  to  him.  This  was  all  of  my  tires  and  tubes, 
my  new  ones.  T  received  $662.31  for  them.  Mr.  Rose 
signed  the  invoice  there  at  the  time  he  took  the  tires. 

(Document  produced.) 

That  is  the  one  I  am  referring  to. 

(The  document  referred  to  was  marked  as  Government's 
Exhibit  No.  10,  and  was  received  in  evidence. )  [R. 
159.] 

Possibly  a  week  afterwards  Mr.  Rose  came  for  them, 
lie  had  an  open  truck. 

Cr  OSS-Examination 
By  Mr.  Goodman: 

The  Office  of  Price  Administration  came  over  and 
checked  my  books.     At  the  time  I  did  not  know  of  any 
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rule,  regulation  or  directive  of  the  Office  of  Price  Ad- 
ministration that  I  was  violating.  I  had  obtained  infor- 
mation prior  to  that  time  that  it  was  legal  for  me  to 
make  such  a  sale.  The  tires  were  picked  u\)  during  the 
week,  other  than  Sunday,  and  during  the  daytime,  and  in 
an  open  truck.      [R.    160.] 

By  Mr.  Goodman: 

I  knew  Mr.  Rose  was  operating  a  gasoline  station. 
I  knew  what  the  location  of  it  was,  Olympic  and  Hill, 
if  I  remember  correctly. 

RALPH    C.    EARNEST, 

testified  as  follows : 

Direct  Examination, 
By  Mr.  Norcop: 

I  am  with  the  B.  F.  Goodrich  Company,  in  their  con- 
servation department.  I  have  been  connected  with  the 
tire  industry  about  13  years.  Last  year  I  was  employed 
by  the  Office  of  Price  Administration,  from  May  1st  to 
November  1st,  1942. 

In  the  course  of  my  duties  I  met  Mr.  Phil  Taplin. 
Mr.  Foster  was  with  me.  I  believe  it  was  in  the  latter 
part  of  September,  or  the  first  of  October,  1942.  His 
place  of  business  at  that  time  was  in  the  3300  block  on 
Malabar  street.  I  went  in  and  looked  around.  We  asked 
him  what  had  become  of  |  R.  161 J  the  new  tires  that  were 
stored  on  City  Terrace.  He  had  sold  them.  That  was  the 
substance   of   what   hapi)ened. 

I  have  seen  Mr.  I'aplin  several  times  in  his  j)lace  of 
business.     Mr.  Foster  was  with  mc  on  the  next  occasions. 

I  do  not  recall  any  subsequent  conversation  with  him 
about  new  tires  or  tubes. 
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I  know  Mr.  W'einstcin  by  slight.  The  only  conversa- 
tion I  had  with  Mr.  Weinstein  was  in  company  with  Mr. 
Foster  a  day  or  two  days  prior  to  the  time  I  met  Mr. 
TapHn.  Mr.  Weinstein  was  in  front,  lie  later  went 
into  his  place  of  business.  We  asked  him  about  the 
whereabouts  of  Mr.  Taplin  and  he  informed  us  that  Mr. 
Taplin  was  out  of  the  city,  and  would  return  in  a  few 
days.     I  have  talked  with  Mr.  X'itagliano.     [R.  162.] 

When  we  talked  to  Mr.  \^itagliano  T  was  in  company 
of  Mr.  Foster.  Mr.  Foster  did  all  the  talking.  I  was 
in  the  company  of  Mr.  Foster,  in  connection  with  another 
case. 

JOHN    DUNDAS 

testified  as  follows: 

Direct  Examination, 
By  Mr.  Norcop: 

I  am  with  the  Office  of  Price  Administration,  chief  in- 
vestigator, have  been  with  the  Office  of  Price  Adminis- 
tration since  May,  '42.  I  had  a  conversation  with  Mr. 
Taplin,  in  the  Office  of  Price  Administration,  about  the 
end  of  May.  1042.  It  was  about  the  day  before  the  date 
of  the  letter  which  had  ])cen  introduced  in  evidence  here 
from  Mr.  Ta])lin  to  me,  wliich  was  June  1st.  There  was 
present  Investigator  |  K.  163]  Fitzer,  Foster  and  myself 
and  Mr.  Taplin.  Mr.  Taplin  stated  to  me  that  he  had 
acquired  the  tires  from  XovisoflF,  and  he  and  this  Vitag- 
liano  and  Weinstein  were  equal  partners  in  the  owner- 
ship of  the  tires.  1  asked  him  to  advise  the  Office  of 
Price  Administration  before  he  disposed  of  any  of  these 
tires.  lie  stated  that  he  would  advise  us  before  he 
did  so;  that  he  intended  to  comply  with  the  regulations 
entirely,  and  that  if  he  did  dispose  of  the  tires  in  any 
way,  or  move  them   from  their  present  location,   that   he 
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would  advise  us.     It  was  subscciucnt  to  that  that  I  received 
the  letter  which  is  in  evidence. 

There  was  a  reference  in  our  conversation  to  an  in- 
ventory that  had  been  taken  of  the  tires  at  3200  City 
Terrace,  and  Mr.  Taplin  stated  in  that  regard  that  those 
were  tires  he  had  purchased  from  Mr.  Novisoff.  I  said  I 
was  told  that  there  was  a  shortage  of  this  [R.  164]  inven- 
tory as  prepared  by  the  investigators  when  compared 
with  the  bill  of  sale  from  Novisoff.  His  reply  in  sub- 
stance was  that  he  did  not  know  what  occurred  to  them. 

Cross-Examination 
By  Mr.  Sullivan: 

I  am  a  lawyer.  I  knew  somewhat  about  the  rules 
and  regulations  of  the  Office  of  Price  Administration 
at  that  time;  I  knew  that  it  was  not  required  that  Mr. 
Taplin  give  any  letter  to  us  at  all.  It  was  not  demanded 
of  him,  however.  Tt  was  received  ]\v  me  later.  As  to 
whether  I  told  him  at  that  time  that  it  would  be  well 
for  him  to  store  his  tires,  I  don't  recall  having  said  any- 
thing like  that. 

At  the  time  I  talked  to  Mr.  Taplin  in  the  Office  of 
Price  Administration,  I  did  not  fmd,  other  than  the  dis- 
crepancy I  referred  to  in  the  inventory,  any  other  viola- 
tion of  the  rules  and  regulations  or  directives  of  the 
Office  of  Price  Administration  at  that  time.  The  dis- 
crepancy was  a  violation  of  the  regulations  in  the  sense 
that  there  was  a  failure  to  account  for  the  tires  that 
had  been  received  by  him  in  the  bill  of  sale  from  Xcn-isoff. 
[R.  165.) 

He  said,  in  effect,  as  T  recall  it  now,  lliat  lie  did  not 
know  what  had  happened  to  these  few  tires  that  were 
missing  between  that  time  and  the  date  when  the  in- 
ventory was  made. 
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Mr.  Taplin  assured  nie,  not  once  but  several  times,  of 
his  desire  to  handle  these  tires  legitimately,  and  it  was  in 
that  regard  that  the  letter  was  suggested.  |  R.  166.  |  Any 
dealer  could  sell  a  tire  if  he  had  a  certificate  at  that 
lime,  but  he  could  not  sell  it  to  other  dealers  unless 
he  had  a  certificate.  At  that  time  the  regulations  pro- 
vided that  a  dealer  might  sell  tires  to  another  dealer, 
just  tor  the  purpose  of  going  out  of  business. 

He  asked  us  what  the  wording  of  the  letter  should  be 
and  it  may  very  well  ])e  we  did  suggest  the  wording, 
I  don't  remember.  I  did  not  tell  him  at  that  time  that 
I  suggested  the  letter  that  the  law  did  not  require  him 
to  do  that. 

DOUGLAS   F.   SCOTT 

testified  as  follow^s: 

I  am  a  trust  officer  with  the  I'ank  of  America.  In 
August  1942  I  was  working  at  the  I  lolly  wood  main  of- 
fice on  Ivar  and  Hollywood  boulevard.     |  R.   167.  | 

1  know  Mr.  Benjamin  Rose.  He  is  the  gentleman  with 
the  sailor's  uniform.  In  the  month  of  July  I  first  talked 
with  him  at  my  office  in  the  bank  in  I  b^llywood.  He 
asked  us  whether  we  wcmld  rent  to  him  the  premises 
at  613  North  Virgil.  We  eventually  rented  the  place 
to  him  on  a  monthly  basis,  beginning  on  August  the  1st, 
1942,  at  $10.00  a  montli.  1  le  occupied  the  ])remise,s  there 
from  August  the  1st  to  October  the  1st.  lie  .said,  as 
I  remember,  that  his  business  was  to  purchase  equii)ment 
and  sell  it. 
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Cross-Examination, 
By  Mr.  Goodman: 

We  subsequently  served  notice  on  Mr.  Rose  to  sur- 
render possession  of  the  premises  when  we  leased  that 
store.  He  did  not  tell  me  at  the  time  what  the  type  of 
equipment  he  was  going  to  stor  there  was.  He  said  he 
wanted  to  store  some  furniture  and  equipment. 

Redirect  Examination, 
By  Mr.  Norcop: 

I  asked  him  whether  it  was  heavy  equipment.  He  said 
it  was  not.     [R.  168.] 

HORACE    B.     RANDALL, 

testified  as  follows: 

Direct  Examination, 
By  Mr.  Norcop: 

My  business  is  insurance  and  motor  club  at  5901  Sun- 
set boulevard.  In  1942  my  business  had  control  over 
a  building  there.  I  have  a  plat  of  my  property  there. 
The  back  part  of  the  building,  where  the  garage  is  was 
on  the  premises  when  we  purchased  it  in  1935. 

I  met  Mr.  Benjamin  Rose  just  once.  I  had  a  con- 
versation with  him  with  respect  to  this  property.  That 
was  on  or  about  September  20,  1942.  The  space  he 
rented  from  mc  is  the  s])acc  in  the  u])per  lefthand  corner 
on  this  ])lat.     fie  |)aid  rent  from  October  1  to  October  vM. 

Mr.  Norcop:     1  offer  the  [)lat  in  evidence. 

Mr.  Goodman  :  I  object  to  it  upon  the  ground  that  it 
is   inconijKHent.    irrelevant   and    immaterial. 
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The  Court:  Wliat  i>  tlie  materiality  of  the  exact  loca- 
tion?    fR.  169.] 

The  Court:      I  will  admit  it  as  exhibit  next  in  order. 

(The  document  referred  to  was  received  in  evidence 
and  marked  Government's  Exhibit  No.  11.) 

Cross-Exajuinatloii , 
By  Mr.  Goodman: 

There  was  some  view  there  from  the  street:  you  could 
see  down  two  driveways  between  three  si.c:nboards.  There 
are  windows  in  the  ui)i)er  i)art  of  the  door  in  this  struc- 
ture which  ]\Ir.  Rose  rented.  I  couldn't  say  how  many. 
He  told  me  tires  and  batteries.     [R.  170.] 

TED  w.  mexdp:xiiall, 

testified  as  follows : 

I  am  a  clerk  with  the  Mertz  truck  lease.  With  the 
truck  rentals,  located  at  71(S  East  Svd.  I  have  produced 
a  record  of  my  company  in  response  to  a  subpoena. 

I  rented  trucks  to  Mr.  Rose  several  times.  He  came 
in  and  got  this  truck  at  10:37  P.  M.,  October  1st,  and 
returned  it  2:14  P.  ?^I.     October  2nd:  76  miles. 

(The  document  referred  to  was  received  in  evidence 
and  marked  Government's  Exhibit  Xo.   12.) 

This  record  shows  a  Chevrolet  refrigerator,  it  says, 
panel  truck,  all  closed.  I  saw  the  truck  when  it  was  re- 
turned.    When  it  was  returned  it  had  four  tires  in  it. 

(Witness  examines  tires.) 

These  are  the  same  four  that  was  in  the  truck  when 
it  came  in.     [R.  171.] 

Mr.  Norcop:  We  offer  these  four  times  into  evi- 
dence at  this  time. 
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Mr.  Sullivan:     We  object  to  their  materiality. 
Mr.   Goodman:     1   would  also  like  to  ask   the  witness 
on  voir  dire. 

The  Court:     Yes,  I  will  permit  it. 

(By  the  witness)  : 

I  remember  that  Mr.  Rose  didn't  bring  the  truck 
back.     Mr.  Rose  took  the  truck  out. 

Mr.  Goodman:  We  now  object  to  the  introduction 
of  the  tires  on  the  ground  it  is  incompetent,  irrelevant  and 
immaterial,  and  no  foundation  laid. 

The  Court:     The  objection  is  overruled.     [R.  171. J 

DON    BEGLEY, 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

I  am  with  the  same  tIerzt-U-Drive  Company,  at  the 
same  location  as  the  previous  witness.  I  saw  these  four 
tires — Exhibit  No.  13  at  my  place  of  business.  Some- 
one called  there  and  discussed  with  me  having  me  turn 
over  the  tires  to  them.  I  have  been  looking  and  haven't 
recognized  anyone  here,  as  I  remember.  Then  I  turned 
the  tires  over  to  the  government  agency. 

Cross-IiA-ainination 
By  Mr.  Cioodman: 

1  was  not  there  when  the  truck  was  returned.  I  did 
not  make  an  attempt  to  discover  who  owned  the  tires. 
I  found  that  they  fR.  173|  were  locked  in  my  oflicc  at 
the  time.  I  believe  it  was  the  V\M  that  was  called  on 
the  thing.     We  didn't  make  any  investigation. 
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Cross-Ilxajiiijiatioji 
By  Mr.  Sullivan : 

The  boy  that  did  check  it  in  called  the  FBI.  That 
was  all  we  had  to  do. 

By  Mr.  Goodman: 

(By  the  witness)  : 

Someone  called  for  those  four  tires  after  the  truck 
came  back  and  I  spoke  to  him.  We  did  not  return  them 
to  the  man  who  called  for  them  because  we  had  been 
told  to  hold  them.  If  that  man  who  called  for  the  four 
tires  [R.  174 1  tliat  1  speak  about  is  in  the  courtroom, 
I  don't  recognize  him. 

SAM    KELBER 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  present  business  is  buying  cattle  in  Xorth  Dakota. 
I  was  in  business  in  Ontario,  California.  My  business 
there  was  primarily  tires. 

I  know  Sam  Weinstein.  In  the  summer  of  1942  I 
had  a  conversation  with  Mr.  Weinstein  at  Desmond's, 
here  in  Los  Angeles.     There  was  another  party  with  liim. 

(Stipulated  that  he  is  referriniLr  to  Louis  \'itaglian(x ) 

My  wife  was  with  me.  Tlie  substance  of  the  conver- 
sation was  that  I  had  a  lot  of  new  tires:  I  had  decided 
to  licjuidate  my  tire  business.  During  the  course  of 
the  conversation  with  Mr.  Weinstein  he  told  me  [R. 
175]  he  thought  he  could  find  a  customer  for  me.  He 
called    me   later    by    telephone.      He   had   a   customer,    he 
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thought,  and  he  made  an  ai)pointnient  with  me  to  come 
out  to  Ontario,  to  my  place  of  business.  He  came  out 
there  with  Mr.  Rose.  I  think  at  that  time  there  were 
just  two  of  them  that  came  to  my  place  of  business. 

We  discussed  the  price  of  the  tires.  We  arrived  at 
a  rough  figure  of  $4,400. 

I  heard  from  them  again.  They  called  me,  and  T  made 
an  appointment  to  meet  them  in  Los  Angeles.  I  met  Mr. 
Weinstein  down  here,  at  a  Shell  service  station.  It  was 
a  station  wnth  a  i)arking  lot  in  conjury^.tion  with  it. 
Tenth,  Eleventh  or  Twelfth,  and  possibly  Hill.  I  met 
Mr.  Weinstein  there  alone.  [R.  176.]  We  went  to  the 
bowling  alley.  We  met  Mr.  Rose  there.  The  three  of 
us  spoke  a  few  words;  the  bulk  of  the  conversation  was 
carried  on  between  Mr.  Weinstein  and  Mr.  Rose  out  of 
my  hearing.  It  carried  on  about  thirty  minutes.  Then 
we  talked,  and  Mr.  Rose  said  he  could  handle  the 
tires,  and  gave  me  a  hundred  dollar  deposit  cash,  and 
we  made  arrangements  whereby  he  would  come  out  on 
Sunday.  That  was  Sunday,  August  1st  when  they  came 
out,  at  my  home.  They  took  deliver}-  of  the  tires  that 
day.  They  came  in  Air.  Weinstein's  car,  Mr.  Rose 
and  Air.  Weinstein,  and  Mr.  Rose's  brother,  as  I  generally 
understood,  and  two  trucks,  two  vans. 

I  do  not  know  who  was  driving  those  vans.  It  was 
not  any  of  the  people  I  have  described.  I  don't  remeni- 
])er  Mr.  Weinstein  helped  load  them  or  not.  When  my 
])rother  came  in  he  helped.  During  the  loading,  a  man  and 
(R.  177 J  woman  stopped  by.  They  had  a  conxersation 
with  Mr.  Rose.  I  did  not  hear  it.  I  made  out  an  in- 
voice of  the  tires  that  I  was  selling.  I  had  a  conversa- 
tion with  Mr.  Weinstein  and  Mr.  Rose.  Mr.  Rose  told 
me  that  he  had  a  number  of  service  stations. 
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(A  yellow  slip  is  produced.) 

That  is  one  of  a  triplicate  copy  out  of  the  register  we 
used.  This  reflects  the  sale  on  that  date,  August  1st. 
This  at  the  hotoni  is  in  Mr.  Rose's  handwriting^,  which 
reads:      Ren   Rose. 

These  five  sheets  that  you  are  now  handini^  nie  are 
tally  sheets. 

These  bookkeeping  or  accounting  appearing  two  sheets, 
was  an  inventory,  made  out  of  our  new  tires.  My  hook- 
keeper  made  that  out.  This  other  sheet  you  are  now  hand- 
ing me  is  a  tally  .  [R.  178. J 

( The  documents  referred  to  were  received  in  evidence 
and  marked  Government's  Exhibit  Xo.  14.] 

]\lr.  Louis  X'itagliano  was  there.  He  wasn't  there  all 
the  time,  though.     He  was  there  sitting  in  the  front  room. 

Cr  OSS-Examination 

By  Mr.  Goodman: 

T  had  decided  to  liquidate  my  business  and  go  to 
North  Dakota  prior  to  the  time  tliat  I  met  Mr.  W'einstein. 
I  moved  the  new  tires  and  new  tubes  \\\)  to  my  home. 
At  the  time  Mr.  Weinstein  first  contacted  me,  and  subse- 
quently, when  Mr.  Rose  purchased  the  tires,  the  new  tires 
and  tubes  were  already  at  my  home.  I  planned,  if  the 
tires  were  moved  on  Sunday  to'  leave  on  Sunday,  but  not 
by  train.  T  was  very  fR.  17^)]  anxious  that  these  tires 
be  removed  so  my  family  could  make  the  trip  with  me. 
I  don't  know  if  T  suggested  that  they  come  here  Sunday, 
or  they  suggested  it,  or  both  did.  I  know  1  wanted  them 
out  o{  there  as  soon  as  possible,  so  that  we  could  gd.  That 
invoice  was  prepared  on  Sunday. 
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I  sold  the  tires  to  Mr.  Rose  at  cost,  it  was  slightly 
above  cost.  I  don't  remember  the  exact  percentage  that 
we  figured.  There  was  a  percentage  figured  above  cost, 
because  I  remember  at  that  time  the  Government  allowed 
a  raise. 

Just  prior  to  the  sale  to  Mr.  Rose  T  had  a  retail  sales 
license,  to  deal  in  the  sale  of  new  tires  and  tubes,  Before 
I  made  the  sale  to  Mr.  Rose  I  contacted  the  Office  of 
Price  Administration  and  I  told  them  I  was  going  to 
make  the  sale.  The  Office  of  Price  Administration,  Mr. 
Stevens,  was  trying  to  help  me  find  the  customer  for 
them.  He  said  if  he  could  find  a  customer  for  me  he 
would  do  so.     [R.  180.] 

I  did  not  contact  the  Office  of  Price  Administration 
again  when  I  made  the  sale  to  Mr.  Rose. 

I  did  not  know  of  any  rule,  regulating  or  directive  of 
the  Office  of  Price  Administration  that  was  being  violated 
at  the  time  the  sale  was  made.  I  was  told  that  it  was  a 
perfectly  legal  sale.  I  could  sell  to  another  tire  dealer, 
but  T  couldn't  sell  to  the  consumer  without  a  i)ermit,  or 
back  up  to  a  wholesaler. 

Mr.  Rose  exhibited  to  me  his  seller's  permit  issued  by 
the  Board  of  Equalization  of  the  State  of  California 
at  Los  Angeles.  Mr.  Rose  gave  me  the  number.  He 
paid  me  the  $100.00  de])()sil,  brought  out  a  cashier's  check 
for  $4,400.00,  and  w  c  (hd  a  little  figuring  and  there  was 
another  $75.00  which  he  paid  mc  \)\  personal  check.  [R. 
181.1 
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Cross-ILxanunatiou 
By  Mr.  An^elillo: 

On  the  first  occasion  that  I  met  Mr.  Vita^liano  at  Des- 
mond's I  did  not  have  a  conversation  \\  ith  him.  1  le  was 
not  in  on  the  conversation.  Mr.  W'einstein  called  me  first 
and  then  he  and  Mr.  Rose  appeared  at  my  place  of  busi- 
ness. Mr.  \'itai4lian()  did  not  in  any  wise  help  load  the 
trucks  or  remove  the  tires.  1  didn't  have  any  conversa- 
tion with  him.  He  excused  himself  to  i^o  downtown  to 
get  a  cigar.     |R.  1S2.  |     I  remember  that. 

Cross-Examiiiatioii 
By  Mr.  Sullivan: 

This  meeting  at  Desmond's  was  not  by  prearrangement 
with  Mr.  Weinstein.  I  knew  Mr.  Weinstein  before  that. 
He  told  me  that  he  was  merely  trying  to  do  me  a  favor; 
in  other  words,  find  me  a  customer,  and  he  did  expect 
something  out  of  it.  lie  told  me  he  wants  some  from 
me  and  he  was  going  to  try  to  get  a  commission  from 
Rose.  Mr.  Weinstein  did  not  pay  me  any  money  though, 
at  all. 

Redirect   Examination 

By  Mr.  Norcop: 

I  paid  Mr.  Weinstein  some  money. 

He  told  me  that  Rose  was  not  giving  him  anything 
[R.  1(S3|  and  that  he  hadn't  gotten  any  money  from  Rose 
yet;  that  I  would  give  him  f  should  give  him  out  o{  sight 
of  Rose,  which  I  did. 


—29- 


MRS.    STELLA    KELBER 

testified  as  follows: 

Direct  Examinatiou 
By  Mr.  Norcop: 

I  am  the  wife  of  Mr.  Sam  Kelber  who  was  just  on  the 
witness  stand.  I  was  at  my  home  when  Mr.  Rose  pur- 
chased some  tires.  I  had  a  part  in  the  transaction  that 
day.  I  saw  there  that  Sunday  while  the  tires  and  tubes 
were  being  loaded,  the  two  drivers  of  the  trucks  and  Mr. 
Rose  and  Mr.  Weinstein.  my  husband,  and  this  Floyd 
Mason  [R.  184]  and  my  brother-in-law  and  myself.  And 
I  think  Louis  was  there.     T  am  almost  positive  he  was. 

(Stipulated  she  referred  to  Louis  Vitagliano.) 

Mr.  Rose  and  T  had  just  a  general  conversation.  He 
said  he  had  four  or  five  service  stations  and  he  was  going 
to  sell  the  tires  to  the  service  stations. 

SAM    KELBER, 

recalled. 

Rccr  OSS-Examination 
By  Mr.  Sullivan: 

I  paid  to  Mr.  Sam  Weinstein  $50.  no  more. 

BILL    SOIJKESIAN 

testified  as  follows : 

Direct  Examination 
By  Mr.  Norcop: 

My  business  is  radiator  repairing  and  tire  business 
located  at  7?sG  North  Broadway.  I  am  in  business  with 
my  brotlicr.  1  larry  Soukesian.  Aly  brother  and  I  have 
been  in  business  |  K.  185]  there  about  14  years.  I  know 
Mr.  Weinstein.     I  first  met  him  at  our  place  of  business 
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last  year  sometime,  in  1942,  a  summer  month,  probably 
around  September.  Mr.  Weinstein  and  I  were  alone.  He 
asked  mc  if  we  had  anything  to  sell  in  the  way  of  truck 
tires  or  anything;  he  was  in  the  market  to  Iniy  used 
tires :  and  I  told  him  at  the  time  we  were  not  in  the 
market  to  sell  anything. 

On  a  later  occasion  T  told  him  I  might  sell  some 
of  my  new  tires  to  lower  our  stock. 

I  met  Mac  R.  Brown  after  I  had  met  Mr.  \W'instein. 
He  came  with  Mr.  Weinstein.  There  was  no  one  else 
present  besides  us  three.  I  was  not  very  interested  be- 
cause I  had  another  prospect  that  I  was  discussing  sales 
of  the  tires  to.  |R.  186.]  On  a  later  occasion  Mr. 
Brown  asked,  I  think,  at  what  prices  I  might  be  inter- 
ested in  selling.  I  told  him  "cost — plus  five  per  cent." 
He  said  he  had  a  few  gas  stations  that  he  needed  mer- 
chandise for.  I  did  sell  to  him.  Mr.  ]-]rown,  when  I 
arranged  to  sell  the  tires  to  him,  before  T  delivered  them 
to  him,  said  it  would  be  very  easy  for  him  to  dispose  of 
them  because  he  had  so  many  different  connections,  such  as 
these  aircraft  factories,  where  they  needed  tires  and  where 
they  were  able  to  get  these  certificates  much  easier. 

I  have  the  invoices  that  carry  the  date  and  complete 
transaction. 

(Invoices  produced.) 

(The  document  referred  to  was  received  in  evidence  and 
marked  Government's  Exhibit  No.  1.^.)      |1\.  187.] 

Those  are  the  invoices  to  which  I  have  iust  adverted. 
This  invoice  is  made  out  to  "Rapj)an  Service."  That  is 
his  service  station,  he  said,  at  the  time,  at  2824  Sunset 
boulevard.  The  invoices  show  the  total  price  paid  by 
Brown  for  all  these  tires;  it  is  close  to  $5,800;  the  addi- 
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tion  to  all  the  amounts  should  sum  up  to  around  $5800. 
I  had  Mr.  Brown  sign  every  one  of  the  invoices. 

There  was  used  in  transporting  the  tires  away  from 
my  station  a  Chevrolet  truck.  It  is  sort  of  a  panel  truck. 
It  is  all  closed  in. 

Besides  Mr.  Brown  and  myself  there  were  there  on 
that  date  about  two  or  three  men. 

As  to  why  Mr.  Brown  signed  twice  on  one  of  these 
pages,  that  was  because  he  took  some  tires  [R.  188]  in 
his  own  personal  car  and  then  the  truck  came  back  and 
took  the  others.  He  took  the  ^'4-600-16,  6-250-16  Stand- 
ard Firestone  and  1-600-16  tubes"  in  his  personal  car, 
six  tires  and  one  tube. 

About  that  part  of  the  delivery  he  said  he  had  a  sale 
and  that  he  needed  it  right  away. 

On  the  first  day,  first  of  all,  I  called  up  the  OPA  and 
made  sure  that  it  was  all  right  for  me  to  dispose  of  my 
tires,  and  they  advised  me  that  it  was  all  right,  just  so 
I  made  three  forms  of  invoices  so  they  could  refer  back 
to  them  at  any  time  that  T  wanted  to,  and  as  long  as  they 
gave  me  their  permission  I  went  ahead  and  sold  to  Brown. 

Mr.  Brown  is  the  only  defendant  that  I  had  anything 
to  do  with;  and  the  only  one  that  I  know  clearly  in  my 
mind  that  was  there.  These  other  men  loaded  the  truck. 
[R.   189.] 

I  asked  them  what  they  were  afraid  of  and  Brown 
said  they  were  afraid  they  might  be  hijacked. 

Cr  OSS-Examination 

By  Mr.  Goodman: 

When  I  met  Mr.  Weinstein,  as  to  my  new  tires  and 
tubes,  I  was  not  exactly  trying  to  find  customers  for  them, 
that  is,  J  was  not  verv  interested  in  it.     I  had  one  other 
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prospect    besides    Mr.    I>ro\vn.      His    name    was    Reuben. 
[R.  190.] 

I  did  not  liquidate  the  complete  stock.  I  had  left  about 
100  tires.  I  have  since  sold  them.  The  balance  of  the 
tires  left  were  sold  individually,  two  or  three  at  a  time, 
on  certificates.  I  always  carried  a  stock  of  new  tires. 
I  have  bought  new  tires  ri^^ht  along  from  the  factory. 

I  contacted  the  office  of  Price  Administration  before  1 
made  a  sale.  They  told  me  it  was  perfectly  all  right 
to  sell  to  a  tire  dealer.  Mr.  Brown  gave  me  his  address. 
I  went  by  and  noticed  his  place,  and  noticed  the  name  on 
the  service  station,  so  I  figured  it  was  a  safe  transaction. 
He  also  executed  a  certificate.  He  executed  a  card,  with 
his  signature  on  it,  and  his  sales  tax  number  on  it.  [R. 
191.] 

C.  A.    HUMBERT, 

testified  as  follows  : 

My  business  is  the  movinir  and  storage  business  at 
4428  Melrose  Avenue.  1  have  becm  in  business  there  ap- 
proximately eight  years.  We  do  business  under  the  name 
of  Bay  Cities  Express  «^  Transfer. 

I  know  Benjamin  Rose.  1  have  known  him  since  about 
the  middle  of  last  August.  I  had  a  conversation  w  ith  him 
before  that;  in  the  middle  of  July.  I  walked  outside,  and 
met  him  outside.  The  conversation  was  about  getting  a 
couple  of  vans  to  move  some  accessories,  automobile  ac- 
cessories. At  that  time  the  trip  was  to  have  been  from 
Pasadena.  He  made  a  tentative  arrangement  for  a  man 
to  come  on  Sunday.  I  saw  Mr.  Rose  on  August  2nd, 
1942. 

I  went  to  Ontario.  My  wife  went  with  me.  |  R.  192.] 
\\'hen  1  arrived  at  that  place  on  3th  Street  my  two  vans 
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were  there.  One  was  backed  in  the  driveway,  and  one 
was  sitting  on  the  street.  They  were  getting  tires  out  of 
the  garage  and  tallying  them. 

I  can  identify  anybody  in  the  court  who  was  there,  iVIr. 
Rose,  and  Mr.  Weinstein  were  the  only  two,  and  the 
truck  drivers  .  There  was  also  a  young  man  that  was  up 
on  the  stand  a  while  ago,  and  his  wife,  and  my  two 
drivers.  That  is  all  I  know  of.  I  had  a  conversation 
with  Rose  while  I  was  there.  1  asked  him  what  was 
going  on,  and  he  said  it  was  all  right.  I  was  there,  I 
imagine,  hve  minutes,  and  I  left  for  a  short  time,  and 
came  back  again.  I  was  there  when  the  trucks  had  been 
loaded  and  left.  One  driver  was  Don  Parmalee,  and  the 
other  Sam  Dawden.  The  vehicles  of  mine  used  that  day 
was  a  GAIC  ton  and  a  half  covered  van,  and  a  Chevrolet 
ton  and  a  half  covered  truck  or  van.  My  original  van 
that  I  always  had,  did  not  have  on  the  outside  any  label- 
ing or  name;  we  were  repainting  it,  and  it  did  not  have 
any  lettering  yet.  The  other  one  was  labeled  Lilley 
Crescent  Van  &  Storage.  T  followed  the  trucks  into  Los 
Angeles.  Mr.  Rose  told  me  to  meet  him  at  the  corner  of 
Santa  Monica  |R.  193]  and  Virgil  in  Los  Angeles.  I 
saw  liim  there.  He  had  us  drive  down  to  613  North  Vir- 
gil, and  dri\e  in  back,  in  the  lot.  Mr.  Rose  was  there, 
and  a  young  hoy,  I  imagine  about  18  years  old.  T  don't 
know  him.  And  the  truck  drivers.  We  pulled  the  trucks 
in.  Then  we  decided  to  have  lunch.  We  came  back,  and 
we  backed  each  truck  into  the  back  door  and  rolled  the 
tires  off.  That  room  that  I  juit  the  tires  in  was  not  up 
to  the  street  front.  Tt  was  about  one-third  of  the  build- 
mg.  iJoth  truckloads  were  uriloadcd  into  thai  room.  Hie 
tires  were  all  wrapped;  some  of  them  were  loose,  but  they 
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were  wrapped.  The  tiil)es  were  in  boxes.  The  room  in 
which  the  tires  were  put  was  all  boarded  up,  sealed  up; 
the  windows  were  all  boarded  up.  Mr.  Rose  told  nu-  if  I 
needed  any  tires  he  would  go  down  to  the  OPA  for  me 
and  save  nie  a  lot  of  red  tape. 

11ic  next  business  I  had  with  }^h'.  Rose  was  on  Aup^ust 
22nd.  The  only  conversation  I  had  with  Mr.  Rose  con- 
cerning; the  trip,  before  I  made  it  was  just  to  meet  him 
at  that  address.  I  made  the  trip  myself.  I  took  the  same 
Chevrolet  van,  Lilley  Crescent.  The  one  that  had  on  it 
Lilley  Crescent  \'an  &  Stor-  [R.  194 J  aj^e.  I  went  to 
1850  East  Colorado.  There  were  quite  a  few  i^eople  there. 
The  only  ones  I  remember  were  Mr.  Rose  and  Mr.  Wein- 
stein.  1  would  say  about  five  or  six  people  were  there. 
We  all  formed  a  line,  and  rolled  the  tires  to  the  truck,  and 
loaded  them  up.  T  did  not  have  any  conversation  with 
Mr.  \\\nnstein  out  there.  Mr.  Rose  told  me  to  take  them 
to  the  same  place  where  I  had  taken  the  previous  loads, 
and  he  would  meet  me  there.  That  was  613  North  \'irgil. 
I  did  that.  I  was  alone  as  the  driver.  When  I  lyot  over 
to  613  North  Yiri^il,  Mr.  Rose  met  me  there,  and  we  un- 
loaded them.  Inside  of  the  warehouse — there  weren't 
many  tires  there  from  the  hrst  load. 

When  I  first  brouj^ht  the  two  loads  in  from  Ontario, 
the  room  was  I  would  say  better  tlian  three-cjuartcrs  full 
of  tires.  There  were  not  other  tires  in  there  at  the  time 
[  unloaded   from  Ontario.      |  R.   195.  | 

Around  the  floor  of  the  room  on  that  day.  the  22nd. 
there  was  (juite  a  pile  of  tire  wrappin.c:s.  I  .i^^ave  Mr.  Rose 
an  mvoice.  lie  sii^ned  my  copy,  and  1  i^ave  him  the  paid 
bill.  Referring  to  an  invoice  of  the  Bay  Cities  Plxpress 
&  Transfer  8-22-42— that^s  mine. 


—35— 

(The  document  referred  to  was  received  in  evidence 
and  marked  Government's  Exhibit  No.   16.) 

(Reading)  :  Shipper,  Rose.  From  1850  East  Colorado 
to  Virgil  and  Clinton.  Auto  Accessories.  Three  hours 
at  $4.00  an  hour,  $12.00.     Van.     My  own  name  signed. 

I  was  told  to  put  down  "x\uto  Accessories."  Mr.  Rose 
told  me  to  put  that  down.  With  respect  to  the  September 
29th  trip,  it  was  some  days  before  that,  he  came  to  [R. 
196]  the  office.  My  conversation  with  him  was  just  on 
releasing  the  vans  for  that  particular  trip.  The  trip  was 
supposed  to  have  been  Friday.  It  was  changed.  I  went 
on  the  29th.  I  drove  one  of  the  vans  myself,  and  anothei 
man  drove  my  other  van.  Mr.  Rose  asked  me  to  drive  out 
to  Evergreen,  and  turn  left  half  a  block  and  park  and 
wait.  The  conversation  occurred  in  my  office.  Besides 
myself  and  Mr.  Rose,  Max  Cramer,  the  other  driver,  was 
present.  No  one  else  of  the  other  defendants  here  in 
court  was  present. 

I  used  two  trucks  labeled  Lilley  Crescent.  One  \v'as  a 
Ford  and  one  a  Chevrolet;  both  one  and  a  half  ton  trucks. 
They  were  closed  vans.  We  drove  over  to  Evergreen  and 
]>rooklyn  and  ])arked  there  for  about  an  hour.  It  was 
late  in  the  evening;  very  late — 5:00  or  5:30.  We  parked 
over  on  Evergreen  about  an  hour,  and  finally  a  man  driv- 
ing a  red  pickup  came  over  to  the  trucks,  and  we  followed 
him.  That  man  was  the  defendant  Mr.  Weinstein.  We 
followed  liini,  and  went  u])  to  City  Terrace,  on  the  cornei' 
ol  Wabasli  and  Thornton,  to  a  service  station  and  repair 
l)lace.  We  backed  one  truck  in  at  a  time,  and  loaded 
them.     |R.  197.] 
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As  to  whether  anyone  else  assisted  me  in  loax^lin^^  the 
tires — Mr.  Weinstein,  Mr.  Rose,  and  there  was  somebody 
there.  Nobody  else  I  see  in  the  courtroom  was  tliere  that 
T  can  remember.  Half  the  tires  went  on  one  truck,  and 
half  on  the  other. 

Tlie  truck  I  had  at  tlic  end,  it  was  i)retty  well  Idled  u]). 
Tires  were  loaded  in  there.  They  were  wrapi-ed  tires.  1 
couldn't  say  whether  there  were  any  tubes.  The  truck 
was  to  i^o  to  the  second  dri\eway  west  of  Brooks  Randall 
on  Sunset  Boule\ard,  and  turn  in  there  and  wait.  [R. 
19S.] 

The  first  truck,  that  Cramer  was  driving:  was  to  i^o  to 
the  W^ashinoton  \'an  <^  Storage.  I  couldn't  say  who  said 
that,  or  who  gave  that  direction.  After  T  got  out  to 
Brooks  Randall  Mr.  Rose  was  already  there.  I  backed  th<^ 
truck  in,  and  unloaded  it.  ]\lr.  Rose  and  myself  was  all 
there  were  there. 

Exhibit  11  look.s  something  like  the  location  where  1 
took  this  load  of  tires.  There  was  not  any  tires  in  there 
that  I  could  see.  There  was  no  light  in  the  room.  W'e 
just  laid  them,  in  about  four  or  fi\r-  i)iles.  clear  ou.t  to  tlu 
door;  almost  to  the  door.  It  was  quite  dark  when  we  got 
through,  around  8:00  o'clock.  Then  1  went  back  co  my 
business.  Hie  other  truck  hadn't  got  in  yet.  T  went 
home. 

This  invoice  of  the  P)ay  Cities  Transfer  dated  Sei)tem- 
ber  29,  1942,  does  not  reflect  the  transaction.  1  had  a 
conversation  with  Mr.  Rose  about  this  inxoice.  My  wife 
was  i)resent.  Mr.  Rose  wanted  to  know  if  the  OIW  had 
called  u])  1  told  him  no.  ?Te  wanted  t(^  know  if  they 
had  asked  me  where  the  tires  went  to,  and  1  told  him  if 
thev  asked  me  I  would  ha\'c  to  tell  them,  so  he  wanted  fR. 
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199]  to  know  if  I  would  tell  them  he  took  the  truck  from 
my  office.  1  said  1  had  to  put  the  destination  on  my  bill, 
where  it  was,  and  where  I  took  it.  Finally  we  made  up 
that  bill  there  with  Mr.  Foster's  permission.  This  did  not 
reflect  the  destination  where  I  took  the  merchandise.  I 
made  it  at  Mr.  Rose's  request. 

(The  document  was  offered  in  evidence.) 

This  pink  carbon  invoice  dated  September  29th  is  one 
of  my  invoices  with  respect  to  this  transaction  on  Septem- 
ber 29,  1942.  This  carbon  was  made  at  the  same  time  as 
the  original.  This  white  invoice  is  the  original  of  the  pink 
one. 

(The  documents  referred  to  were  received  in  evidence 
and  marked  Government's  Exhibit  No.  18.) 

With  relation  to  the  designation  on  that  invoice  of  the 
character  of  the  merchandise  hauled — I  put  on  ''auto  ac- 
cessories." Mr.  Rose  asked  me  to  do  that  the  first  trip, 
and  as  to  the  other  trips  I  couldn't  say.  This  relates  to 
the  truck  load  that  was  taken  by  Mr.  Cramer  and  driven 
away  from  the  City  Terrace  address  previous  to  my  going 
to  Hollywood.  They  were  both  tri[)s;  both  trucks.  fR. 
200.] 

This  white  invoice  from  Bay  Cities  Express  &  Trans- 
fer, dated  8-2-42,  is  an  invoice  that  bears  on  the  first  job 
— the  Ontario  job. 

Mr.  Norcop:     We  offer  it  in  evidence. 

Mr.  Goodman:  I  object  tr)  it  on  the  ground  it  is  in- 
competent, irrelevant  and  immaterial. 

(The  document  lef erred  to  was  receixecl  in  evidence  and 
marked  Government's  Exhibit  No.   19.) 
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Cross-Exajuinafion 

By  Mr.  Angelillo: 

As  to  the  persons  whom  I  saw  at  Ontario  in  connec- 
tion witli  the  loadin^^^  or  handling  of  the  tires — the  only 
two  that  I  can  identify  were  Mr.  Weinstein  and  Mr.  Rose. 
I  do  not  recall  seeing  the  defendant  Mr.  Vitagliano  here 
before  I  came  to  this  courtroom  today.     [R.  201.  | 

Inirther 

Direct  Examination 
By  Mr.  Nor  cop: 

When  1  was  at  Ontario,  I  was  told  to  cover  the  vans 
all  good  for  fear  oi  hijacking  on  the  way.  Mr.  Rose  told 
me  that. 

Cross-Exainination 
By  Mr.  Goodman : 

At  the  time  that  T  first  learned  that  I  was  J^oing  to 
transport  tires  for  Mr.  Rose  and  1  had  a  con\ersati(»r. 
with  him.  He  told  me  tliat  all  of  the  tires  were  regis- 
tered with  the  Ofiice  of  Price  Adiiiinistration.  He  told 
me  that  the  tires  were  not  stolen,  and  that  it  was  a  legal 
transaction. 

On  the  occasion  that  I  made  the  second  trip  (t  the 
second  hauling  for  Mr.  Rose  to  Pasadena,  it  is  a  fact  that 
that  was  in  broad  daylight  on  Saturday.  On  that  oc- 
casion, 1  knew  before  going  to  Pasadena  that  I  was  going 
to  haul  tires  and  tubes.  The  second  time.  T  knew  it  was 
tires.  I  su])pose  1  knew  when  1  v«ent  out  on  the  second 
trip,  before  I  got  to  my  destination,  where  I  was  to  ])ick 
up  the  new  tires  and  tubes,  that  1  was  going  to  ])irk  up 
new  tires  and  tubes.  The  third  occasion  was  when  1  de- 
livered them  to  Brooks  Randall.     [R.  202. J 
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On  this  third  occasion,  when  I  went  out  to  the  Brooks 
Randall  Company,  when  I  arrived  at  Brooks  Randall,  I 
did  not  say  it  was  dark  when  I  got  there.  It  was  dark 
when  we  got  through  unloading.  By  the  time  we  got 
backed  into  the  door  it  was  just  getting  dark  then.  The 
rear  of  my  trucks  were  covered  with  tarpaulin.  They 
were  not  paneled.  These  tires  were  all  inside  completely 
covered  up.  Except  the  first  occasion,  we  had  furniture 
pads  over  the  tires  to  hide  them,  under  Mr.  Rose's  orders. 
The  reason  he  gave  me  was  that  they  might  he  hijacked. 
Mr.  Rose  was  the  only  defendant  who  hired  these  trucks 
from  me.  He  is  the  only  one  that  paid  me.  I  had  no 
business  transactions  with  the  other  defendants  in  this 
case.    Not  a  bit ;  no. 

T  was  contacted  by  a  representative  of  the  Office  of 
Price  Administration  after  these  deliveries,  and  before 
the  third  delivery.  When  I  made  the  third  delivery,  the 
one  to  Brooks  Randall  Company,  I  had  already  spoken  to 
the  representative  of  the  Office  of  Price  Administration. 
That  was  Mr.  Foster.  [R.  203.]  I  had  told  him  on  that 
occasion  that  I  had  transported  tires  for  Mr.  Rose  from 
Ontario  to  a  place  on  Virgil,  613.  The  first  time  he  came 
out  1  didn't  know  he  was  going  to  make  another  deli^•ery. 
I  was  told  by  Mr.  Foster  if  I  was  asked  to  go  ahead  and 
make  it.     He  told  me  to  make  it. 

MRS.    JOSEPHINE    HUMBERT 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

I  am  the  wife  of  Mr.  C.  A.  Humbert.  T  was  working 
in  my  husband's  business  at  442(S  Melrose  Avenue  in 
August  1942.     I  know  Mr.  Rose.     At  Ontario  I  saw  Mr. 
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and  Mrs.  Kelber,  and  ^^r.  Rose.  T  couldn't  place  any  of 
the  others  ris^ht  now.  I  did  not  see  Mr.  Rose  in  my 
office  again  until  the  Friday  before  the  22nd  of  August. 
[R.  204.]  I  know  that  they  came  in  on  September  29th 
and  wanted  two  vans.  I  was  there  then.  The  persons  1 
refer  to  are  Mr.  Rose  and  the  gentleman  back  there  with 
the  mustache.  (  Indicating  Mr.  Mac  R.  Brown.)  And  this 
man  at  the  end  of  this  table  here.  (Indicating  Mr. 
Vitagliano.)  Tn  my  presence,  Mr.  Rose  and  I  can't  re- 
member who  he  talked  to,  but  he  said  that  they  should  not 
make  the  same  mistake  that  they  had  previously  made  of 
loading  both  vans  at  the  same  time;  that  they  should  load 
one  van  at  a  time.     [R.  205.] 

Mr.   Brown  and  Mr.  Vitagliano  were  there. 

I  am  positive  that  I\Ir.  Vitagliano  was  present  there 
on  this  September  the  29th.  xA.t  the  time  that  this  con- 
versation that  I  spoke  of  in  which  Mr.  Rose  said.  "We 
should  not  make  the  same  mistake  of  loading  both  vans  at 
the  same  time.  Rose  was  talking  to  both  Mr.  Brown  and 
Mr.  Vitagliano.  I  was  in  the  front  office  of  my  building 
there,  sitting  at  the  sewing  machine.  I  couldn't  say 
whether  or  not  Mr.  Mtagliano  answered  Mr.  Rose,  as  I 
can't  remember  the  voices,  but  I  do  remember  Mr.  Rose. 
I  can't  remember  whether  Mr.  |R.  206]  Brown  answered 
Mr.  Rose.     I  don't  know  whether  they  said  anything. 

Cross-Examination 

By  Mr.  Angelillo: 

The  first  occasion  that  I  saw  Mr.  \^itagliano,  so  far  as 
my  knowledge  is  concerned,  is  the  29th  of  Septcnil)er.  I 
did  not  see  him  at  Ontario.  I  could  be  mistaken  about 
that  person's  identification,  but  he  does  look  like  the  man 
that  was  in  the  office  that  dav.     I  mav  be  mistaken  on  thai 
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one.  Not  the  other  one.  Mr.  Vitagliano  fits  the  descrip- 
tion I  just  gave  you.  But  1  am  not  sure  about  it.  Not 
positive.     [R.  207.] 

REUBEN    SLAVF:TT 

testified  as  follows: 

Direct  Examination 

By  Mr.  Norcop: 

My  business  is  the  tire  business.  Located  in  Pasadena, 
1850  East  Colorado  Street.  I  know  Mr.  Weinstein.  I 
first  met  Mr.  Weinstein  at  a  service  station  on  Mission 
Road,  the  Three  Jacks.  That  was  during  the  month  of 
August,  1942.  I  had  a  conversation  with  him  then.  While 
I  was  talking  with  the  other  fellow  he  came  over  and 
joined  in  the  conversation.  It  came  out  that  I  had  some 
new  tires  and  tubes  which  I  was  interested  in  selling,  and 
he  mentioned  to  me  that  he  possibly  could  get  a  buyer  for 
me.  [R.  208.]  On  a  later  occasion  I  met  Mr.  Weinstein 
down  town  in  Los  Angeles.  We  went  out  to  get  in  touch 
with  the  man  that  later  turned  out  to  be  Mr.  Rose.  We 
met  Mr.  Rose  later  on  around  the  vicinity  of  Third  and 
Vermont,  in  Los  Angeles.  The  three  of  us  had  a  dis- 
cussion about  the  purchase  of  the  tires.  wSo  Mr.  Rose  and 
Mr.  Weinstein  and  myself  were  sitting  in  the  car,  and  I 
told  Mr.  Rose  that  I  wanted  $3300  for  the  merchandise, 
and  he  offered  me  $3000,  and  I  said  "No.  $3300  is  the 
price."  Then  Mr  Rose  and  Mr.  Weinstein  got  out  of 
the  car,  and  walked  up  the  street.     [R.  209.  | 

Mr.  Rose  still  offered  $3000.  I  figured  T  wanted  to  sell 
the  merchandise;  I  did  not  want  it  on  my  hands.  1  said. 
"I  will  split  the  difference,  and  make  it  $3150."  So  Mr. 
Rose  still  insisted  on  $3000. 
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Then  we  left.  Mr.  Wcinstein  went  with  mc  and  Mr. 
Rose  went  off  by  himself.  Mr.  Weinstcin  and  I  saw  Mr. 
Rose  later  in  the  day  at  his  gas  station.  The  deal  was 
finished  there  for  $3150.00,  and  he  gave  me  a  deposit  of 
S200  in  the  form  of  a  personal  check.  The  merchandise 
was  supposed  to  be  picked  up  Sunday  morning,  at  my 
]?lace  of  business.  The  time  set  was  8:00  o'clock  in  the 
morning.  I  got  there  late,  at  8:30,  and  when  T  got  there 
there  was  a  note  on  the  door,  by  Mr.  Rose.  I  did  not 
understand  clearly  about  that.  Anyway  he  had  to  be  with 
the  truck  at  a  certain  place,  at  a  certain  time,  and  there- 
fore he  had  to  leave  before  1  got  there.     [R.  210.] 

T  told  Mr.  WYnnstein  what  happened  that  morning.  He 
did  not  seem  to  understand;  neither  did  T.  The  next 
morning,  T  went  down  to  see  Rose.  T  had  a  conxersation 
with  him,  and  he  told  me  the  deal  was  all  off.  He  did  not 
want  any  part  of  the  deal,  as  long  as  Mr.  Weinstein  was 
in  it.  Later  T  saw  Mr.  Weinstein  and  he  told  me  that  he 
had  another  prospective  buyer.  He  told  me  he  had  another 
prospective  buyer,  and  I  met  him,  and  we  went  to  this 
place  at  12th  and  Stanford,  and  there  T  was  introduced  to 
Mr.  Vitagliano.  A  few  minutes  later  another  man  ap- 
proached, so  Mr.  Vitagliano  introduced  me  to  this  fellow 
as  the  prospective  buyer,  and  T  spoke  to  him.      |R.  211.J 

1  don't  know  what  the  name  i)i  the  man  was  tiiat  1 
was  introduced  to.  He  is  not  in  court  so  far  as  I  know. 
I  got  a  v$50  deposit  from  the  prospective  buyer,  and  told 
him  also  T  still  had  the  check  of  Mr.  Rose,  and  my  receipt 
for  the  |R.  212  |  merchandise,  and  before  the  de.il  would 
be  final  I  would  have  to  give  him  tlie  check  back,  and  get 
my  receipt  back. 


The  prospective  buyer  told  nie  his  place  of  business  was 
on  San  Fernando  Road,  in  Glendale.  That  deal  did  not 
go  through.  After  this  deal  was  off,  I  went  back  to  Mr. 
Rose,  and  told  him  that  the  other  deal  was  off,  and  if 
he  wants  to  he  could  have  the  deal.  No  one  was  with  me 
when  I  went  back  to  Rose.  He  accepted  the  deal.  The 
deal  was  then  v$2900.  He  said  he  would  take  care  of  Mr. 
Weinstein  for  his  commission,  and  I  would  realize  $2900 
out  of  it.  He  gave  me  a  deposit.  He  had  a  cashier's 
check  in  his  pocket  for  $2750  made  out  to  me. 

The  time  I  saw  Mr.  Vitagliano  again  was  when  Mr. 
Rose  came  the  next  day  to  pick  the  merchandise  up,  to 
my  place  of  business  in  Pasadena.  All  the  merchandise 
was  put  in  the  truck,  and  the  truck  drove  off,  and  I  said 
to  Mr.  Rose  "How  about  my  other  $150,  I  have  got  com- 
ing from  the  balance"  which  he  did  not  give  me  yet.  He 
told  me  to  forget  about  [R.  213]  it  that  I  made  enough 
money  on  the  deal.  I  persisted  in  getting  my  $150,  which 
I  had  coming. 

Finally  he  settled  for  $75,  and  he  said  he  may  give  me 
the  other  $75  sometime.    So  he  gave  me  a  check  for  $75. 

These  three  sheets  of  invoices  of  the  Dandy  Tire  Com- 
pany, dated  August  22,  1942,  are  the  invoices  that  1  made, 
representing  the  transaction  I  just  described.  T  made  (Hit 
three  individual  copies.  The  copy  I  have,  and  I  gave 
one  to  Mr.  Rose,  and  this  one  to  the  investigators.  Mr. 
Rose  signed  the  invoices.  The  permit,  retail  sales  num- 
ber, was  ])ut  on  there  in  my  presence.     [R.  214.  | 

(The  document  referred  to  was  received  in  e\idence 
and  marked  Government's  Exhibit  No.  20.) 
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Mr.  Rose  after  this  transaction  had  been  completed, 
mentioned  to  me  if  I  knew  anybody  else  that  had  new  tires 
to  sell  to  get  in  touch  with  him,  and  he  would  see  to  it 
that  I  got  something  out  of  it. 

Cross-Exauii  nation 

By  Mr.  Goodman: 

1  investigated  to  determine  whether  or  not  Mr.  Rose 
was  a  legal  retailer  before  1  made  the  sale.  I  knew  that 
he  operated  one  or  more  stations  in  the  City  of  Los  An 
geles  where  he  had  been  selling  new  tires  and  tubes.  He 
exhibited  to  me  his  retail  sales  license.  The  0I\\  office 
told  me  to  make  three  copies  of  the  invoices,  and  to  be  sure 
that  the  [R.  123]  purchaser  was  a  retailer  and  in  bu>i- 
ness.  The  tires  were  delivered  to  Mr.  Rose  on  a  Satur- 
day. It  was  around  noon,  maybe  an  hour  before.  Be- 
sides myself  and  Mr.  Rose  there  was  present  Mr. 
Vitagliano,  Mr.  Weinstein,  and  the  truck  driver.  I  never 
saw  Mr.  Mac  Brown  there.  I  never  had  cUiy  contact 
with  Mr.  Mac  Brown  at  all  during  this  entire  transaction. 
There  were  212  new  tires,  and  798  new  tubes. 

My  records  were  checked  about  February,  tlie  merchan- 
dise was  checked  by  an  OP  A  man.  They  have  been  ex- 
amined. At  that  time  I  gave  them  a  co])y  of  the  invoice. 
Upon  the  sale  of  these  tires  and  tubes  to  Mr.  Rose,  that 
i)ractically  licjuidated  all  my  tires  and  tubes  that  1  hnd  at 
that  time.     |R    216.  J 

Cross-ExaminaHou 
By  Mr.  Angelillo: 

I  am  acquainted  with  Mr.  Soukesian,  on  Xortli  Broad- 
way. I  never  tried  to  buy  his  stock.  I  tried  tn  sell  his 
stock  for  him.     I  was  negotiating  with  Ben  Rose  only. 
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On  the  occasion  that  T  met  Mr.  Vitagliano  he  was  not 
to  be  the  purchaser.  All  I  know  is  that  Mr.  Weirstcin 
and  I  went  to  12th  and  Stanford,  Mr.  Vitagliano's  place 
of  business.  There  1  was  introduced  to  Mr.  Vitagliano, 
who,  in  turn,  introduced  me  to  somebody  else,  and  that 
was  all  I  know.  1  don't  know  the  man's  name.  No  deal 
v.-as  there.     [R.  217.] 

As  to  the  next  occasion  when  I  saw  Mr.  Vitagliano  and 
Mr.  Weinstein  had  already  been  with  me.  Mr.  Vitagliano 
came  along:  that  is  all  I  know\  He  did  not  partake  in  any 
of  these  negotiations,  except  to  probably  interject  some 
remark,  ''to  get  it  over  with."  That  is  all  it  appeared  to 
me.  In  other  words,  he  was  getting  tired  of  hearing  we 
two  argue  or  barter. 

J.    C.    COOLEY 

testified  as  follows: 

Direct  Examination 
By  Mr.  Norcop: 

My  occupation  is  photographic  work,  have  been  22 
years.  In  October  fR.  218]  of  1942  I  went  to  613  North 
Virgil  Street.  I  made  photographs  of  the  interior  there. 
T  think  those  two  are  duplicates.  There  are  three  dif- 
ferent pictures.     They  are  unretouched  negatives. 

(The  photographs  referred  to  were  received  in  evidence 
and  marked  Government's  Exhibit  No.  21.) 

Cross-Exanii  nation 
By  Mr.  Goodman: 

This  i)ile  of  pai)er  in  front  of  the  picture  was  made 
from  two  or  three  different  views.  One  or  more  of  the 
men  migln  have  taken  these  papers  together  and  made  a 
pile  out  of  them  at  my  suggestion. 
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SAM    PARSNER 

testified  as   folhnvs  on  direct  examination: 

My  business  is  tire  business  524  West  Pico;  tires  and 
recappin<^-.  T  first  became  acquainted  with  Mac  R. 
Brown  the  day  of  our  transaction  in  September.  I  sold 
him  some  tires  September  the  9th,  1942.  He  came  into 
the  store  and  wanted  to  know  if  I  had  anythin^^  to  sell. 
Vita^liano  was  with  him.  I  sold  him  all  I  had,  3^  tires. 
The  vehicle  they  had  wlien  they  took  delivery  was  a  red 
panel.  We  have  an  invoice  for  what  T  received  for  tiie 
tires.    That  is  our  invoice.     [R.  224.] 

(The  invoice  referred  to  was  received  in  evidence  and 
marked  Government's  Exhibit  No.  22.) 

As  to  the  con\ersations,  I  told  them  T  uould  have  tc 
find  out  if  1  could  sell  them  to  them,  and  they  said  for 
me  to  get  in  touch  with  the  OP  A.  Mrs.  Parsner  called  the 
OPA  and  they  said  it  was  O.  K.  to  go  ahead  and  sell.  We 
sold  him  the  tires. 

Cross-Exmuijiaiiou 

By  Mr.  Goodman: 

The  only  man  in  connection  with  tlie  sale  (^\  these  v^'*^ 
tires  was  Mr.  Mac  Brown.  I  had  no  business  with  Mr. 
Benjamin  Rose.  Mr.  X'itagliano  heli)ed  him  load.  Mr. 
Brown  paid  us  the  money.  When  T  sold  the  3H  tires,  that 
is  all  1  had.  \  had  some  tubes,  and  they  were  sui)posed 
to  buy  them,  but  they  didn't.  We  .liot  the  resale  ])ermit  of 
Mr.  Brown.  |R.  225.  |  Me  sii^med  a  card  to  th.'it  ed'ect. 
I  found  that  he  certainly  had  a  station.  The  tires  were 
delivered  tC)  liim  during  the  day.  broad  daylight.  [R. 
226.] 


—47— 

Cr  OSS-Examination 
By  Air.  Angelillo : 

There  wasn't  any  name  on  the  truck  that  I  can  remem- 
ber. It  was  a  red  truck.  Air.  Vitagliano  helped  us  get 
the  tires  out  of  the  room  and  load  the  truck  .  He  did  not 
tell  me  he  had  a  station.  He  didn't  tell  me  why  he  was 
there.  He  did  not  say  that  he  wanted  to  do  business  in  a 
hiurry.  We  just  went  up  in  the  room  and  loaded  it,  took 
our  time.  |R.  226.]  Air.  Vitagliano  was  wearing  service 
station  clothes.  1  couldn't  say  he  drove  the  truck  away. 
[R.  227.] 

Redirect  Examination. 
(The  government  then  called  Mrs.  Parsner  was  received 
in  evidence  without  objection.)      [R.  227.] 

JACK    FOSTER 

testified  on  further 

Direct  Examination 
By  Air.  Norcop: 

Subsequent  to  the  9th  of  September,  1942  I  had  a  con- 
versation with  Air.  Brown  respecting  that  invoice  of  Air. 
Parsner's  at  Air.  Brown's  place  of  business — Rappan 
Service.  I  asked  Air.  Brown  if  he  had  purchased  Air. 
Parsner's  tires  and  Air.  Brown  stated  that  he  didn't  want 
to  say  whether  he  had  or  not.  He  said,  ''Well  it  diX'sn't 
have  my  signature  on  it."  I  told  him.  I  want  to  know  if 
he  had  bought  the  tires  that  he  said  he  had  sold  them.  He 
told  me  that  lie  would  produce  the  invoice:  that  he  didn'l 
have  it  at  that  time  and  if  1  would  come  back  the  next 
day,  why,  he  would  show  me  the  invoice.     On  the  follow- 
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gave  nie  a  copy.  It  had  'T  &  M  Tire  Service,  1620  South 
Broadway."    That  is  the  copy  he  gave  me.     [R.  228-229.] 

(The  document  referred  to  was  received  in  evidence  and 
marked  Government's  Exhibit  No.  23.) 

Mr.  Brown  had  four  or  five  new  tires.  He  told  me 
these  tires  had  been  there  for  a  long  time,  and  he  wiped 
his  hand  across  the  dust  to  show  me  that  they  had  been 
there  for  some  length  of  time.     [R.  229.Y 

Cross-Exaniination 

By  Mr.  Sullivan: 

When  T  first  went  to  Mr.  Brown's  place  of  business 
and  I  asked  him  if  he  had  purchased  the  Parsner  tires,  he 
told  me  that  he  did.  [R.  229.]  As  a  matter  of  fact, 
when  1  first  appeared  at  the  Brown  place  of  business,  and 
I  was  told  to  come  back  the  second  day  with  the  invoice, 
I  did  n(^t  talk  to  lirown  at  all.  Xo.  I  talked  to  his  helper 
on  the  first  day,  but  the  second  day  I  went  there  1  talked 
to  Brown.     [R.  230.] 

FRANK     MONTGOMERY 

on 

Direct    Examinatioii 

testified  as  follows: 

By  Mr.  Norcop: 

Prior  to  May  1st  1942.  I  was  ])roprietor  of  the  T  <^'  M 
Tire  Service,  1620  South  i)roadway.  I  went  into  business 
therein  the  early  part  of  1942.  and  was  in  about  11 
months.  I  don't  know  Mac  R.  Brown.  I  did  not  buy 
any  tires  from  Mac  R.  Brown  at  any  time.  This  is  my 
wrong  sales  number.     My  sales  number  is  not  A  A  17452. 
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My  sales  number  is  Ay\  89008.     I  did  not  have  anybody 
employed  by  me  at  any  time  by  the  name  of  Jack  Briffit. 

Cross  Examination 
By  Mr.  Goodman: 

I  did  have  a  couple  of  employees  working  for  me.  One 
is  named  Frank  Chamblin.  He  was  mostly  doing  piece- 
work. My  partner  and  I  operated  the  business.  My 
partner's  name  was  Elmer  Turnquist.      [R.  230,  231.] 

Redirect  Examination 
By  Mr.  Norcop: 

We  had  dissolved  partnership.  The  business  was  mine 
three  months  before  the  first  of  March,  '42. 

Kecross  Examination 
By  Mr.  Sullivan: 

T  &  M  Tire  Company.  It  stands  for  Turnquist  and 
Montgomery.  No  one  else  is  using  that  firm  name  to  my 
knowledge.     We  never  handled  new  tires.  [R.  232.] 

HENRY    IMMERMAN 

on 

Direct  Examination 
testified  as  follows: 
By  Mr.  Norcop: 

My  business  is  the  piano  business  at  246  West  87th 
Street,  Los  y\ngeles.  In  connection  with  my  business 
here  I  have  a  sales  tax  number  with  the  State  of  Califor- 
nia. 1  have  never  had  any  dealing  in  buying  new  tires. 
I  never  drove  a  machine.      [R.  233.] 
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JAMES    B.    GRAHAM 

on 

Direct  Examination 

testified  as  follows: 
By  Mr.   Norcop: 

Before  I  went  into  service  my  employment  was  Gen- 
eral Manager  of  the  California  Provision  Company,  1119 
East  12th  Street,  in  Los  Angeles.  I  know  just  one  of  the 
defendants  in  this  case  —  Louis  Vitagliano.  1  have  known 
Mr.  Vitagliano  about  8  or  10  years.  1  loaned  him  trucks 
several  times.  It  was  common  practice  to  loan  him  trucks 
occasionally.  I  loaned  it  to  Mr.  Mtagliano  on  September 
8,  1942;  license  No.  PC-R-5363;  International  Truck.  [R. 
233,  234.] 

Cross  Examination 
By  Mr.  Angelillo: 

As  to  whether  I  know  whether  he  borrowed  the  truck 
in  question  on  September  29th,  I  wouldn't  say.  He  serv- 
iced our  equipment;  had  done  so  for  some  years  last  past. 
[R.  234.]  1  did  not  hesitate  to  loan  him  a  truck  any 
time  he  asked  for  it.  I  had  seen  oil  on  that  truck.  Wheth- 
er the  subject  of  oil  was  mentioned  at  the  time,  I  don't 
know.  I  knew  that  he  personally  was  insured;  that  is,  he 
had  insurance,  no  matter  where  he  drove  that  truck.  He 
had  previously  told  me  tliat.      [R.  235.  | 
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PAUL    B.    PARMELEE 

on 

Direct  Examination 
testified  as  follows: 
By  Mr.  Norcop: 

I  am  working-  at  the  Miles  Transfer  Company.  In  the 
middle  of  the  summer  of  1942,  I  was  employed  by  the 
Bay  Cities,  the  Humberts.  I  don't  believe  I  know  who 
the  defendants  are.  1  do  not  know  Mr.  Rose  by  that 
name.  I  know  the  man  in  uniform  by  the  name  of  Sam 
Blank.  On  August  1,  1942,  while  I  was  working  for  the 
Humberts,  I  did  go  with  one  of  the  trucks  to  501  East 
5th  Street,  Ontario.  That  is  where  I  went  to.  I  saw 
Sam  Blank,  and  I  believe  this  gentleman  here.  (Indicat- 
ing Mr.  Vitagliano.)  I  also  saw  Mr.  and  Mrs.  Humbert 
out  there,  and  the  other  truck  driver,  Sam  Dowden,  and 
several  other  people  that  I  don't  seem  to  recognize,  if 
they  are  here.  We  got  there  together.  [R.  236.]  There 
was  not  any  conversation  on  the  part  of  Mr.  Vitagliano 
that  I  remember.  We  all  pitched  in  and  loaded  these 
tire.s.  The  other  man  helped  also.  As  to  Exhibit  No.  19 
— 1  believe  this  document  is  one  of  the  documents  that  I 
had  with  me  on  that  trip.    |R.  237.] 

Cross  Examination 
By  Mr.  Goodman: 

I  saw  the  invoices  for  the  delivery  of  these  cars  that 
I  delivered  from  Ontario  to  the  place  on  Virgil  Street. 
The  gentleman  in  uniform  here  to  your  rear  signed  for 
the  delivery  of  those  cars.  [R.  237.]  I  made  only  one 
trip,  which  was  on  August  2nd.  As  to  Government  Ex- 
hibit Xo.  19,  I  made  this  trip. 
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Now  that  I  have  rr freshed  my  nieniory  with  Exhibit 
No.  19,  it  brings  back  to  memory  that  1  liearcl  that  his 
name  was  Rose,  but  at  that  clay  his  name  was  Sam 
Blank.  I  saw  his  name  on  the  invoice  immediately  after 
we  got  through   with   this  business.    [R.   238.  J 

Cross  Examuiation 

By  Mr.  Angelillo: 

I  saw  Mr.  Rose  there.  There  were  five  of  all  to^^^ether. 
There  were  three  men  there,  and  the  other  driver  and 
myself.  [R.  239.] 

SAM    RAPPAN 

on 

Direct  Examviation 
testified  as  follows: 

By  Mr.  Norcop: 

My  business  is  gas  station  and  tire  business  at  800 
North  Mission.  I  owned  the  Rappan  Service,  at  2824 
Sunset  Boulevard.  Prior  to  1942  1  sold  it  to  the  Signal 
Oil  Company.  Mr.  Sam  Weinstein  and  Mac  R.  Brown 
operated  it.  Off  and  on  I  had  known  Mac  R.  Brown 
abotit  five  years  previous.  I  had  known  Mr.  Weinstein 
about  a  year. 

This  document  you  are  showing  me  is  the  sale  of  stock 
in  bulk.     The  date  is  October  15,   1941.    |R.  240.J 

Between  October  15,  1941,  and  the  time  I  reaccjuired 
the  station  1  did  have  a  truck  that  had  T  &  M  Tirr  Serv- 
ice printed  on  it.  I  boiii^dit  it.  We  bought  tlie  truck  from 
a  fruit  man.  My  brother-in-law  made  actually  the  tran- 
saction.    My  brother-in-law's  name  is   Adolph   Hoffman. 
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That's  the  check  I  issued  out  to  luy  brother-in-law,  which 
he  paid  for,  cash. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  25  for  identification.) 

I  was  out  of  business,  and  1  went  back  into  business, 
around  July,  maybe  a  little  earlier,  1942.  The  truck  was 
acquired  a  few  days  later.  [R.  241.]  1  did  not  take  the 
name  of  T  &  M  Tire  Service  off  the  truck.  I  disposed  of 
the  truck  several  weeks  after  the  freezing  of  the  tires, 
probably  last  November,  or  Christmas. 

FRED   H.   DOANE 

on 

Direct   Examination 
testified  as  follows: 

By  Mr.  Norcop: 

My  occupation  is  Sergeant  of  Police,  Los  Angeles  Po- 
lice Department.  I  recall  going  to  the  location  of  613 
North  Virgil,  in  the  month  of  October.     [R.  242.] 

I  believe  it  was,  in  September,  about  the  middle  of  Sep- 
tember, I  met  Mr.  Foster,  and  another  gentleman.  Later 
I  met  Mr.  Rose  there.  I  had  a  conversation  with  Mr. 
Rose.  We  drove  in  on  the  lot,  and  we  recognized  the 
OPA  man,  and  recognized  Mr.  Rose's  car  on  the  side 
road.  1  got  out  of  the  car,  and  walked  over  to  Rose's 
car,  and  told  him  I  was  a  police  officer;  I  told  him  that 
the  OPA  said  he  had  that  place  rented,  and  they  wanted 
to  look  in  there;  and  he  .^aid  he  had  no  key  to  thai  huikl- 
ing.  Mr.  Rose  said,  "Unless  you  are  going  to  place  me 
under  arresl  1  am  going  to  leave."  At  that  time  he  start- 
ed his  car.     I  reached  in  through  the  window.  He  grabbed 
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my  arm,  and  pushed  it  down,  and  started  his  car,  and 
went  toward  the  back,  made  |  R.  243]  a  lefthand  U-turn 
around  some  buildings,  and  as  he  went  around  the  build- 
ings, he  went  so  close  as  to  scrape  them.  We  followed. 
I  stopped  the  car  and  got  out.  I  told  Mr.  Rose  to  get 
out,  and  he  told  me  that  he  was  going  to  kick  my  God 
damned  teeth  out.  I  told  him  another  officer  was  coming 
from  the  police  department  who  wanted  to  talk  to  him. 
Mr.  Rose  stayed  there  until  the  other  officer  got  there. 
After  the  other  officer  got  there  I  left.  The  other  officer 
was  Officer  Hamilton. 

Cross  Examination 
By  Mr.  Goodman: 

The  occasion  of  my  going  out  there  was  I  had  a  call 
from  Mr.  Foster.  He  told  me  over  the  phone  that  he  had 
discovered  a  warehouse  full  of  tires.  I  didn't  go  in  any 
warehouse.  I  did  not  have  a  search  warrant  when  I  went 
out  to  this  place  where  I  saw  Mr.  Rose.  [R.  244.  J  The 
warehouse  was  locked.  I  believe  a  little  while  later  I  said 
if  it  was  a  State  case  before  we  could  go  in  there  we 
would  have  to  have  a  search  warrant.  1  saw  there  were 
tires  there.  When  Mr.  Rose  came  I  didn't  tell  him  I  was 
detaining  him  until  he  opened  the  door.  He  told  me  he 
was  going  to  leave.  I  told  him  I  was  going  to  detain 
him  until  the  other  officer  [R.  245 J  was  there.  I  could 
have  arrested  him  on  suspicion,  but  I  didn't.  Mr.  Foster 
did  not  tell  me  to  detain  Mr.  Rose.  He  didn't  partake  in 
the  conversation.  I  knew  he  had  a  bunch  of  tires,  because 
1  could  see  them  through  the  window.  I  knew  the}-  were 
his  tires,  because  the  OPA  said  so.  It  is  a  fact  that  Mr. 
Rose  said  at  that  time  that  he  wanted  to  call  his  atturnev. 
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and  wanted  to  have  his  attorney  there.  I  told  him  until 
Mr.  Hamilton  got  there,  he  couldn't  do  anything,  al- 
though he  wasn't  under  arrest  by  me.  At  that  time  I 
didn't  know  of  any  crime  that  Mr.  Rose  had  committed 
when  I  had  detained  him.     [R.  246.] 

D.  J.   HAMILTON 

on 

Direct  Examination 
testified  as  follows: 
By  Mr.  Norcop: 

My  business  is  that  of  police  officer  of  the  City  of 
Los  Angeles.  September  19,  1942,  I  did  on  that  date  go 
to  619  North  Virgil  Street,  Los  Angeles.  I  saw  Mr. 
Dundas,  Mr.  Foster,  Mr.  Earnest,  the  defendant  Rose, 
and  Officer  Doane  there.  I  went  over  and  I  talked  to  the 
defendant  Rose,  and  asked  him  if  he  owned  —  if  he  had 
any  access  to  that  building.  He  told  me,  ''No."  Finally 
told  us  that  he  had  a  key  to  the  building,  but  it  was  home 
and  he  wanted  to  go  home  and  wanted  to  call  his  attorney. 
I  said  "All  right.  We  will  get  in  the  car  and  go  over  to 
the  station.  So  he  got  in  the  police  car  with  me.  1  placed 
him  under  technical  custody,  placed  the  handcuffs  |  R. 
247]  on  him,  ordered  him  out  of  the  car,  and  knowing 
that  he  had  the  keys,  took  the  keys  and  opened  the  door 
and  pushed  him  into  the  storeroom  where  the  tires  were 
and  there  were  nine  tires  there.  I  went  in  and  kept  Mr. 
Rose  in  custody,  and  took  Mr.  Rose  and  the  nine  tires 
over.      I   made  a  record  of  the  numbers  of   tlie   tires. 

(Thereupon  the  tires  were  rolled  in  and  placed  before 
the  jury  box.) 
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(At  this  point,  the  following  took  place:  Mr.  Goodman 
asked  permission  of  the  Court  to  approach  the  bench, 
which  permission  was  <^ranted.  Thereu])()n,  Mr.  Good- 
man, together  with  Mr.  SuHivan,  Mr.  Xorco])  and  ]\Ir. 
Angehllo  approached  the  hencli.  Mr.  Goodman  tliereupon 
stated  that  he  objected  to  the  tires  being  rolled  into  the 
courtroom  and  exhibited  to  the  jury,  and  that  his  objec- 
tion was  based  upon  the  iollcjwing  grounds,  to  wit :  that 
they  were  incompetent,  irrelevant  and  immaterial,  were 
illegally  obtained,  and  were  being  rolled  before  the  jury's 
eyes  for  the  purpose  of  creating  prejudice  and  api)ealing 
to  the  passion  and  prejudice  of  the  jury  by  virtue  of  the 
tremendous  size  of  the  tires  and  on  the  further  ground 
that  there  was  nothing  unlawful  in  the  possession  of  the 
tires  by  the  defendant  Rose,  and  that  the  tires  were  not 
connected  up  in  any  way  with  the  other  defendants,  or 
with  the  commission  of  any  overt  act.  (The  tires  that 
were  rolled  in  and  exhibited  to  the  jury  were  very  large, 
new  truck  tires.)) 

Mr.  Shippee:  1  don't  think  those  ought  to  be  exhibited 
unless  they  have  a  ceiling  price  on  them. 

By  the  Witness:  Those  are  the  tires  that  1  took  over 
to  the  Wilshire  Station  and  which  1  brought  here  to  court 
myself. 

(The  tires  were  admitted  in  evidence.) 

The  Court:  For  the  record.  Don't  you  have  a  list  of 
them? 

Mr.  Norcop:  Yes,  we  have  a  list. 

By  the  Witness:  They  are  eight  tires  listed  but  nine 
tires  here. 

( The  document  referred  to  was  received  in  e\  idence 
and  marked  Government's   Exhibit  No.   26.)    [R.   249.] 
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C^'oss  Examination 
Mr.  Goodman:  The  occasion  of  my  going  out  to  613 
Virgil  Avenue  was  Mr.  Foster  of  the  OPA  called  and 
stated  that  there  was  a  warehouse  full  of  tires.  My  cap- 
tain said  to  meet  him  at  613  North  Virgil  Avenue.  I  did 
not  have  a  search  warrant  when  1  went  out  there.  No- 
body talked  about  a  search  warrant  at  that  time  that  I 
recall.  Mr.  Rose  was  there  when  I  arrived  there.  He 
stated  he  didn't  have  a  key  to  start  out  with.  I  did  not 
have  any  evidence  on  hand  that  Mr.  Rose  had  or  was 
about  to  commit  any  felony  or  misdemeanor.  1  had  no 
evidence  at  that  time.  He  was  hostile,  and  I  was  taking 
no  chances.   [R.  250.] 

When  I  got  there  and  I  saw  new  tires  stored  in  this 
place,  that  is  the  only  evidence  that  I  had  on  hand  which 
gave  me  suspicion  or  a  belief  that  they  may  have  been 
stolen  tires.     I  placed  the  handcuffs  on  him. 

As  to  what  I  mean  by  "technical  custody" — Well,  if  I 
am  going  to  take  him  in  to  the  station  and  he  is  hostile, 
or  anybody  is,  we  take  them  into  technical  custody  such  as 
to  book  him  on  suspicion  of  burglary  or  any  felony.  He 
was  under  arrest.  He  wasn't  booked,  but  he  was  under 
arrest  at  that  time.  I  didn't  take  the  key  off  his  key 
ling.  I  took  the  keys.  1  opened  the  door.  I  didn't  have 
a  search  warrant  at  the  time.  Then  I  went  in  and  took 
the  nine  tires.     [R.  251.] 

Then  after  I  got  the  tires  to  the  station,  having  issued 
this  receipt,  we  made  an  investigation  to  determine  vvhcth 
er  the  tires  were  stolen.     I  found  they  were  not.     They 
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were  not  stolen.  Mr.  Rose,  he  called  nie  first  by  tele- 
phone. I  did  tell  him  on  that  occasion,  "You  can  come 
and  get  the  tires.  We  found  out  they  were  not  stolen." 
Then  I  called  Mr.  Dundas,  the  attorney  for  the  Olhce  of 
Price  Administration.  Sub.^tantially,  1  told  him  I  was 
going  to  deliver  the  tires  to  Mr.  Rose,  and  he  told  me  not 
to  deliver  them  and  said  that  he  wanted  me  to  hold  them 
until  this  trial  is  over.  When  Mr.  Rose  called  for  the 
tires,  1  said  "1  am  sorry,  1  can't  give  you  the  tires.  [R. 
252.]  It  is  a  fact  that  all  divisions  all  over  the  city  had 
considerable  difficulty  with  stolen  tires,  and  that  the  tire 
dealers  were  having  considerable  trouble  in  keeping  their 
tires  in  such  places  and  under  such  lock  and  key  that  they 
could  not  be  hijacked,  broken  into  and  stolen.  I  was 
working  with  Mr.  Foster  on  these  various  tire  matters 
for  some  time.  And  as  a  result  of  my  association  with 
that  particular  oftke  there  had  come  to  my  knowledge 
many  of  these  cases  where  there  had  been  thefts  and  bur- 
glaries of  tires  and  tubes.  Mr.  Foster  was  working  on  it 
from  the  government's  standpoint,  and  I  was  working 
with  Foster  through  the  Statewide  burglary  detail,  \\1ien 
1  came  out  there,  I  believe  Mr.  Rose  asked  the  riglit  to 
call  his  attorney  and  be  rei)rcsented  by  counsel.  When  he 
went  into  the  station  he  could  have  that  right.   |  R.  253.] 

When  I  got  there,  there  was  those  nine  unwrap])cd  tires 
there.  Just  nine  of  them.  1  had  the  handcuffs  on  Mr. 
Rose  from  the  time  we  loaded  the  tires  until  we  grtt  into 
the  station.  The  total  transaction  of  getting  Mr.  Rose 
into  the  station  didn't  take  over  45  minutes.   [R.  255.  J 
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HENRY    L.    DOYLE 

on 

Direct  Examination 
testified  as  follows: 
By  Mr.  Norcop: 

I  am  service  manager  for  the  Smiling  Irishman,  921 
South  Hoover.  In  September  1942  I  was  there.  Mr.  Rose 
called  on  me.  Mr.  Rose  came  in  and  asked  me  if  I  wanted 
to  buy  any  tires  and  I  told  him,  ''No."  I  asked  him  what 
they  were.  He  said  he  had  new  tires.  I  asked  him  the 
price.  He  said  they  were  $35.00  apiece  in  lots  of  a  hun- 
dred or  more.  I  asked  him  what  price  they  would  be  in 
lots  of  four.  He  said,  "Thirty-seven  fifty."  And  I 
asked  him  how  I  could  get  in  touch  with  him  and  he  left 
a  card  with  me.  This  card  is  the  one.  I  did  not  place 
any  handwriting  on  the  card.  Mr.  Rose  did  —  in  my 
presence. 

(The  document  referred  to  was  received  in  evidence 
and  marked  Government's  Exhibit  No.  27.) 

I  did  not  have  any  transactions  with  Mr.  Rose  as  a 
result  of  that  conversation.  [R.  256.]  I  had  a  retail 
sales  tax  permit.  The  firm  had  it  about  six  years.  We 
did  not  sell  tires  of  any  kind.   [R.  257.] 

DONALD     D.     HARWOOD 

on 

Direct  Examination 
testified  as   follows: 
By  Mr.  Norcop: 

I  am  employed  with  the  Office  of  Price  Administration 
as  attorney.  I  have  i)een  since  the  14th  of  September, 
1942.  TIk-  first  time  1  recall  seeing  Mr.  Rose  was  on  a 
Saturday    morning    at    approximately    1 1  .00    o'clock,    on 


North  X'irgil  Street,  613,  in  Los  Angeles.  Mr.  John  Fos- 
ter was  there.  I  had  no  conversation  with  him.  I  over- 
heard a  conversation.  The  conversation  was  that  [R. 
257]  Mr.  Rose  after  Mr.  Foster  stated  hello,  or  made 
some  greeting,  that  he,  Mr.  Rose,  in  driving  down  Virgil 
Street  had  seen  Mr.  Foster,  and  drove  in  the  lot  to  say 
hello.  Foster  asked  Rose  wliat  he  was  doing,  lie  said 
he  was  fooling  around ;  and  Rose  asked  Foster  what  he 
was  doing,  and  he,  likewise,  said  he  was  just  fooling 
around.  Mr.  Rose,  while  sitting  in  his  automobile,  stated 
to  Foster,  "Wliy  don't  you  get  wise  to  yourself  and  quit 
fooling  around  with  this  OPA,"  or  Government  stuff,  and 
Mr.  Foster  said,  "Well,  that  was  his  business,"  and  Mr. 
Foster  said,  "Well,  if  you  don't  watch  out,  you  might 
get  hurt."  Mr.  Rose  stated — did  1  say  Foster?  Mr.  Rose 
stated,  ''If  you  don't  watch  out  you  might  get  hurt.'* 
That  is  all  the  conversation  I  can  recall. 

Mr.  Goodman:  I  move  to  strike  out  the  answer  on 
the  ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  does  not  prove  or  disprove  any  issue  in  the 
case,  and  is  only  brought  here  to  inflame  the  minds  of 
the  jurors,  your  Honor. 

The  Court:  Motion  denied. 

I  met  Mr.  Mac  R.  Brown  on  or  about  the  13th  day  of 
September,  at  a  service  station  on  Sunset  I^oulevard.  Mr. 
John  Foster  was  with  me.  Mr.  Foster  and  Mr.  Ih'own 
had  a  conversation  in  my  presence.  There  might  liave 
been  a  party  in  the  service  station,  but  there  was  no  one 
within  hearing.  We  drove  into  the  service  station.  [R. 
238.]  Mr.  Foster  asked  Mr.  Brown  if  he  had  the  invoice, 
and  he  ])roduced  an  instrument  in  writinir.  and  hanck'd  it  to 
Mr.   Foster.      Mr.    Foster   asked   Mr.    Brown   where   the 
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tires  were.  He  said  he  did  not  know.  He  had  sold 
them.  Mr.  Foster  stated,  ''You  will  have  to  get  the  tires 
back."  Mr.  Brown  stated,  ''I  don't  think  I  can  get  the 
tires  back.  I  will  try  to  get  them  back,  but  I  don't  know 
what  T  can  do  about  it,  or  how."  Exhibit  No.  23  is  the 
instrument  in  writing  which  was  handed  to  Mr.  Foster 
by  Mr.  Brown. 

I  first  met  Weinstein  either  on  the  same  day  that  I 
had  met  Mr.  Brown,  or  the  following  day,  at  a  service 
station  on  Riverside  Drive.  Mr.  John  Foster  was  with 
me.     [R.  259.] 

NORMAN    IRWIN 

on 

Direct  Examination, 
testified  as  follows: 

By  Mr.  Norcop: 

I  am  an  auditor  employed  by  the  Eagle  Oil  Company. 
I  have  been  with  the  Eagle  Oil  Company  since  Septem- 
ber, 1940.  I  know  of  my  own  knowledge  any  of  the  sub- 
sidiary concerns  controlled  by  the  Eagle  Oil  Company. 
There  is  one;  The  Golden  Lubricants,  Incorporated:  has 
had  a  station  at  San  Fernando  and  Winchester  streets 
in  Glendale.  fR.  260.]  Golden  Lubricants  had  a  Cali- 
fornia sales  tax  license  nuni])er  and  had  about  43  stations 
all  together.  The  station  at  San  Fernando  and  Winches- 
ter Road  in  Glendale  had  a  specific  number.  T  know  defi- 
nitely the  station  did  not  carry  on  business  at  llial  loca- 
tion after  April  6.  1942.  No  one  by  the  name  of  Joe 
Munn  was  ever  employed  by  my  company. 
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Cross-Exami)iaiion 
By  Mr.  Goodman: 

Our  various  service  stations  each  had  a  number.  No. 
28  was  given  to  the  station  on  San  Fernando.  We  had 
a  station  at  2800  San  Fernando  Road,  and  we  still 
have  it.  I  have  a  permanent  record  in  which  the  names 
of  all  employees  are  listed.  I  have  not  brought  that  rec- 
ord with  me.  fR.  261.  |  My  company  did  sell  new  tires 
and  tubes  up  to  the  time  of  the  freeze;  and  thereafter, 
subject  to  the  rules  and  regulations  and  directives  of  the 
Office  of  Price  Administration.  We  kept  a  stock  of  new 
tires  on  hand  at  some  of  our  stations.  As  to  what 
information  I  base  my  statement  on  that  it  closed  exactly 
on  that  date.  [R.  262.]  My  opinion  is  based  upon 
inter  office  communications  and  not  upon  a  physical  exam- 
ination of  the  premises,  of  the  physical  closing  of  the 
station. 

The  manager  in  charge  of  that  station  on  and  before 
April  6,  1942.  I  believe  his  name  was  Lou  Zweighoft.  I 
never  saw  him.  There  were  other  persons  employed  there, 
but  T  can't  say  who.  The  direct  hiring  was  done  by 
the  station  manager  and  approved  by  our  field  man.  The 
master  number  of  Golden  Lubricants,  Inc.,  that  is,  their 
seller's  resale  number  was  AGX  6285-8.     [R.  263.] 

HERMAN   STEINBERG, 

on 

Direct  Examination 

testified  as  follows: 

By  Mr.  Norcop: 

I  operate  a  service  station  and  tire  place  at  901  East 
9th   Street.     I   have  carried  some  stock  of  new  tires.     1 
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know  a  Mr.  Sam  Weinstein.  T  know  Mr.  Phil  Taplin 
here.  Both  of  these  men  came  to  see  me  at  my  station  in 
the  past  year.  I  had  a  conversation  with  them.  [R. 
264.]  The  bio-  stock  of  tires  that  I  had,  new  ones,  they 
asked  me  whether  I  wanted  to  sell  them,  and  I  told  them 
that  I  didn't  care  to.     I  did  not  sell  them  any  tires. 

RAY    H.    PADDOCK 

on 

Direct  Examination 
testified  as  follows: 
By  Mr.  Norcop: 

Prior  to  three  weeks  ago,  I  was  a  tire  jobber.  I  was 
in  that  business  here  for  13  years.  Among  the  persons 
seated  at  the  table — the  only  man  that  I  remember  meet- 
ing is  Mr.  Rose — yes;  Mr.  Brown,  too.  I  called  on  Mr. 
Rose  about  a  year  ago  at  a  Shell  station.  I  left  my  card 
fR.  265]  and  he  called  on  me  at  my  office  a  week  ar 
ten  days  later.  I  had  a  list  of  tires  that  was  available 
in  the  California  Warehouse  that  was  just  down  the 
street.  I  told  him  that.  We  went  down  to  the  ware- 
house and  thoroughly  examined  them.  I  would  say  there 
were  approximately  60  or  70  tires  there.  They  were  all 
new,  in  wrappers.  They  were  the  property  of  Gu}- 
Bryan.  T  left  where  the  tires  were  and  went  just  down 
the  street  to  Guy  Bryan's  there.  Mr.  Rose  went  witli 
me.  T  left  he  and  Bryan  to  go  ahead  and  make  any  deal 
they  wanted  to.      [R.  266.] 

Cross-Examinat  io  /  / 
By  Mr.  Goodman: 

T  was  never  employed  by  Mr.  Guy  Bryan.  Mr.  Br  van 
at  one  time  was  a  carload  buyer  of  tires  from  me.     Mr. 


Rose  did  not  buy  the  tires.  I  knew  that  Mr.  Rose  was 
a  retailer,  Hcensed  to  purchase  those  tires.  Nothing  wrong 
about  the  attempted  transaction  that  I  knew  oi. 

Cross-Exaniinatio7i 

By  Mr.  Sullivan: 

Mr.  Brown  did  not  have  anything  at  all  to  do  with 
this  transaction  with  nie  personally,  only  Mr.  Rose  inti- 
mated that  Mr.  Brown  would  have  to  approve  it.  Mr. 
Rose  took  Mr.  Brown  with  him  to  consummate  the  deal. 
I  did  not  have  any  conversation  with  Mr.   Brown. 

NATHAN  LEVY 

on 

Direct  Examinaiion 
testified  as  follows: 

By  Mr.  Norcop: 

My  business  is  Service  Station  Operator  in  Los  An- 
geles. I  know  Mr.  \^itagliano,  Mr.  Lieb,  and  I  know 
Mr.  Weinstein  slightly.  In  that  connection  I  saw  Mr. 
Vitagliano  in  March,  1942,  at  my  service  station  at  8ih 
and  Wall  streets.  Besides  Mr.  Vitagliano  and  I,  there  was 
a  man  there.  [R.  268.]  He  did  not  come  with  Mr. 
Vitagliano.  He  was  driving  another  car.  T  had  a  con- 
versation there  at  that  time  with  Mr.  X'itagliano.  T  was 
authorized  to  sell  tires ;  I  was  a  dealer  in  new  and 
used  tires.  On  another  occasion  Mr.  Vitagliano  dis- 
cussed tires  with  me.  He  told  me  he  had  some  tires 
and  if  I  was  interested.  I  told  him.  "No;  I  was  more  or 
less  through."  And  he  asked  me  if  1  knew  anybody  else 
who  was  interested  in  tires  and  I  told  him  I  did  not. 
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Cross-Examination 
By  Mr.  Goodman: 

I  was  still  in  business  at  the  time  that  Mr.  Louis 
Vitagliano  offered  to  sell  me  some  tires  on  the  last  occa- 
sion.    I  still  had  my  retail  sales  permit.     [R.  269.] 

NORMAN    IRWIN 

recalled. 

Further 

Direct  Examination 
By  Mr.  Norcop: 

I  have  brought  a  list  of  the  45  service  stations  of  the 
Golden  Lubricants,  together  with  the  California  sales  tax 
permit  numbers.  This  is  it.  The  number  I  see  here  that 
I  saw  here  this  morning  is  AGX-6285-8.  I  find  that 
num.ber  on  the  original  invoice  there,  the  white  one  of 
Exhibit  28.  My  sheet  shows  that  that  station  was  located 
at  San  Fernando  and  Winchester.  My  information  that 
I  brought  is  merely  verification  that  it  w^as  closed  on 
April  the  6th,  1942. 

Cross-Examination 
By  Mr.  Goodman   [R.  270]: 

The  original  inventories  were  purchased  by  Golden 
Lubricants  from  our  tire  store  on  3300  Sunset  boulevard. 

As  to  whether  when  we  made  i)urchases  of  new  tires 
and  tubes  through  that  central  location  we  used  or  gave 
any  other  sales  tax  number  other  than  "A(jX-6285-8*' — 
That  w^ould  depend  on  which  station  was  buying  the 
tires.  This  list  I  have  here  does  have  the  number  AGX- 
6285-1.  The  only  difference  between  that  number  and  the 
one  he  gave  me   is  the  last  number.     That  was  put  on 


by  the  State.  Wc  did  have  the  number  AGX-r)285-8. 
During  the  time  this  station  was  in  operation,  No.  28, 
the  number  that  I  have  here  on  my  list  is  the  same  as 
I  have  on  this  item  AGX-6285-8;  which  corresponds  to 
the  number  on  Government's  Exhibit  No.  28,  AGX- 
6285-8.     1  did  not  brin^  a  Hst  of  the  various  employees. 

WILLIAM    J.    DAVIS 

on 

Direct  Examination, 
testified  as  follows: 
By  Mr.  Norcop: 

Mr.  Norcop:  If  there  isn't  any  objection,  T  would  like 
to  have  the  list  the  witness  referred  to  marked  for  iden- 
tification. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  29  for  identification.) 

My  occupation  is  Service  Station  Operator.  In  ^lay. 
1942,  I  was  engaged  in  that  work.  T  was  then  working 
at  500  South  Atlantic,  employed  by  CJrich.  T  made  a 
sale  of  the  merchandise  that  is  listed  on  this  piece  of  paper. 

(The  document  referred  to  was  marked  Government's 
Exhibit  No.  30  for  identification.) 

Two  men  fR.  272]  came  in  and  wanted  to  buy  some 
tires.  They  came  there  in  a  vehicle.  I  have  two  license 
numbers  there.  I  delivered  the  tires  at  the  same  time 
the  men  came  there.  They  were  paid  for.  The  amount 
of  money  that  is  shown  on  the  invoice  was  what  I  received. 
There  was  no  conversation — just  mostly  about  the  price; 
how  much  I  wanted  for  them.  [R.  273.]  There  is  a 
retail    sales    tax    number    on    the    ticket — No.    A    24695. 
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That   was   placed   on    there   at   the   time   the   transaction 
was  beino-  consummated. 

Cr  OSS-Examination 
By  Mr.  Goodman: 

I  held  a  board  of  equalization  seller's  permit  at  the 
time  of  this  alleged  transaction.  I  did  not  receive  any 
instructions  from  the  Office  of  Price  Administration,  or 
any  representative  thereof,  telling  me  fR.  274]  how  to 
make  a  sale  of  that  kind.  I  was  positively  of  the  opinion 
that  I  was  making  a  lawful  sale  under  the  rules,  regula- 
tions and  directives  of  the  Office  of  Price  Administration. 
They  represented  themselves  as  dealers.  They  told  me 
where  this  station  was  located.  The  address  is  on  the 
slip.  When  I  made  the  sale  I  took  the  pains  to  insert 
on  the  invoice  that  these  tires  and  tubes  were  being  pur- 
chased for  the  purpose  of  resale,  and  I  so  indicated  that 
on  the  invoice. 

I  never  had  any  business  with  Mr.  Benjamin  Rose,  nor 
Mr.  Joseph  Lieb,  nor  Mr.  Mac  R.  Brown,  nor  Mr. 
Phil  TapHn.  In  reference  to  the  other  two  gentlemen; 
they  are  similar  to  the  guys,  maybe  the  same,  I  am  not 
positive.      [R.  275.] 

LEO    ISENIIOWER, 

on 

Direct  Examination 
testified  as  follows: 
By  Mr.  Norcop: 

J  am  an  employee  of  the  California  Overall  Cleaning 
Company.  I  run  a  laundry  route.  In  my  work  I  use  a 
Chevrolet  sedan  laundry  truck.  As  to  the  persons  sitting 
to  vour  left  in  the  court  room — I  know  onlv  Mr.  Rose. 


I  saw  him  several  times.  T  am  not  personally  ac(iuainted 
with  him.  I  saw  him  sometime  in  1942.  I  first  saw 
Mr.  Rose  at  a  service  station  immediately  north  of  the 
J.  L.  Schlosser  Company,  on  Western  Avenue.  The  name 
of  the  customer  there  was  Fenton,  and  another  man  named 
Willie.  |R.  276.]  It  is  a  small  office,  and  the  customer 
came  to  pay  his  bill,  and  Mr.  Rose,  I  believe,  was  stand- 
ing in  that  office  there  one  time.  I  needed  inner  tubes 
for  my  trucks.  I  talked  to  him  about  it.  The  sum  and 
substance  of  the  conversation  was  that  he  had  some  inner 
tubes  for  sale.  He  said  he  could  sell  them  to  me,  and  I 
said  I  would  like  to  get  them,  so  I  made  an  agreement 
to  buy  them  from  him.  There  was  a  statement  as  to 
price  of  around  $4.00  apiece.  I  got  them  at  another 
place.  It  was  near  9th  and  La  Brea,  on  a  vacant  lot, 
next  to  a  large  building.  He  brought  along  the  inner 
tubes  I  had  agreed  to  buy  from  him,  and  I  bought  them 
from  him.  I  think  there  were  six  boxes  of  them.  I  [R. 
277]  think  there  were  six  in  a  box.  That  would  be  36 
inner  tubes.  I  paid  him.  I  generally  have  cash  in  my 
pocket,  and  I  paid  him — it  seems  to  me  like  I  gave  him 
mostly  cash.  I  think  there  might  have  been  one  or  two 
checks.  They  were  not  my  own  checks.  1  was  not  a 
retail  tire  dealer  at  that  time. 

Cross-Examinaiion 

By  Mr.  Goodman: 

I  don't  think  I  was  introduced  to  Mr.  Rose  at  the 
gasoline  station.  1  didn't  know  .Mr.  Rose  prior  to  that 
time.  I  had  not  actually  formally  met  him.  I  just  saw 
him.  fR.  278.]  I  have  not  related  all  the  conversation 
on  direct  examination  that  took  place  between  Mr.  Rose 
and  I  before  Mr.  Rose  agreed  to  sell  me  the  inner  tubes. 
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As  to  whether  I  recall  telling  him  that  I  wanted  to 
buy  the  tubes  for  the  purpose  of  resale  and  that  I  had 
a  retail  sales  permit — I  don't  think  it  was  mentioned.  I 
don't  recall  saying  anything  in  that  reference  either  yes 
or  no. 

As  to  whether  I  tried  to  give  Mr.  Rose  the  impres- 
sion that  I  was  a  dealer — I  don't  think  I  tried  [R.  279] 
to  imply  any  impression,  other  than  that  I  wanted  some 
inner  tubes.  I  don't  think  I  told  him  that  I  would  sub- 
sequently give  him  the  number  of  my  retail  sales  tax  per- 
mit. I  told  him  I  had  several  trucks.  I  probably  said 
that,  all  right,  because  I  did. 

As  to  whether  I  told  Mr.  Rose  also  that  I  had  a  lot 
of  business  with  gasoline  service  stations  and  that  I 
was  buying  tubes  for  that  purpose — I  don't  recall  any- 
thing along  that  line  of  conversation.  As  to  why  I  bought 
36  inner  tubes  when  I  had  only  two  trucks — the  two 
trucks  using  inner  tubes,  in  my  experience,  that  the  inner 
tube  is  only  good  for  about  six  months  and  it  will  take 
ten  tubes  to  give  an  extra  set  for  each  one.  I  was  for 
laying  in  stock.  I  didn't  want  to  get  put  out  of  business. 
[R.  280.]  Mr.  Foster  and  Mr.  Norcop  talked  to  me 
before  I  came  here  in  reference  to  that  subpoena.  Mr. 
Foster  contacted  me  before  this  trial.  That  was  a  week 
ago  ^Tonday.  I  had  seen  Mr.  Foster  several  times,  but 
not  definitely  regarding  this  trial.  I  have  known  him 
for  about  six  months.  1  met  Mr.  Foster  approximately 
a  month  after  this  transaction  with  Mr.  Rose  took  place. 
I  met  him  in  Santa  Monica.  I  just  happened  t(^  run 
into  him.  It  was  at  the  police  department  in  Santa 
Monica.  I  was  under  suspicion  of  having  stolen  ])r()pLrly. 
Mr.  Foster  asked  me  to  come  down  and  talk  to  him  about 
[R.  281]   it.     It  is  not  a  matter  that  refers  to  this  case 
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in  particular.  It  is  a  separate  transaction.  Mr.  Foster 
started  to  talk  about  these  tubes  first.  1  didn't  have  them 
any  more  and  T  was  tryinj^  to  cret  them  back  a.^rain.  He 
asked  me  where  T  .i^ot  the  tubes.  I  can't  tell  you  the 
exact  conversation,  but  the  i^ist  of  it  was  that  1  did  o^et 
the  tubes  from  Mr.  Rose.  T  had  been  informed  that  T  had 
violated  the  rules  and  rej^ulations  of  the  Office  of  Price 
Administration  in  that  respect  before  that  time.  T  have 
been  informed  of  it  j^retty  regular.  T  haven't  been 
threatened  or  told  that  T  would  have  to  testify  a^rainst 
Mr.  Rose.  I  was  subpoenaed  down,  but  T  am  ncn  testify- 
ing ap^ainst  Mr.  Rose  or  for  Mr.  Rose.  I  didn't  inten- 
tionally do  it,  but  so  far  as  I  know,  T  am  being  charged 
with  that  violation.  They  have  placed  something  against 
me.  I  was  in  court  a  week  ago  Monday,  and  T  am  to 
appear  [R.  282]  in  court  again  the  following  Monday. 
My  matter  is  not  yet  determined. 

Q.  By  Mr.  Goodman:  Did  you  dispose  of  any  of 
those  36  tubes  by  sale? 

A.     T  refuse  to  answer  the  question,  unless  I  liave  to. 

Mr.  Goodman :     He  has  waived  his  immunity. 

Mr.  Norcop:  Tf  the  court  please  that  is  not  part  of 
the  examination  of  anything  that  was  asked  him  before 
on  direct  and  he  did  not  ask  to  make  him  his  own  wit- 
ness. 

Mr.  Goodman:     That  is  the  entire  transaction. 

The  Court:  Just  a  moment.  I  am  going  to  sustain 
the  objection.  Just  remember,  gentlemen,  that  this  man 
is  not  on  trial.  The  defendants  that  are  named  in  tlu' 
indictment  are  the  defendants  in  this  case,  so  this  wit- 
ness is  not  on  trial. 
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Mr.  Goodman :  I  want  to  take  an  exception,  and  I  also 
want  to  make  an  offer  of  proof,  your  Honor. 

The  Court:  You  will  have  to  make  your  offer  of 
proof  in  the  absence  of  the  jury,  and  make  it  in  the 
record  and  exception  will  be  noted.  You  can  make  it 
during  the  recess. 

As  to  the  other  defendants  in  this  case — I  have  looked 
the  gentlemen  over  here  around  the  table  you  are  sitting 
at.     I  have  never  [R.  283]  seen  any  of  them  before. 

DAVID    M.    HOFFMAN 

on 

Direct  Examination, 

testified   as   follows : 

By  Mr.   Norcop: 

I  am  an  enforcement  attorney  employed  by  the  Office  of 
Price  Administration.  I  have  been  with  the  Office  of 
Price  Administration  since  the  26th  of  May  of  1942. 
I  met  Mr.  Rose  at  the  Office  of  Price  Administration, 
1033  South  Broadway,  about  the  latter  part  of  June. 
This  stenographer  made  notes  of  the  happenings  upon  my 
request.  I  talked  with  Mr.  Rose  upon  that  occasion. 
[R.  284.] 

Mr.  Rose  came  into  the  office  with  Mr.  Foster  and 
Mr.  Storms.  We  went  into  one  of  the  offices  and  sat 
down  and  I  proceeded.  Mr.  Storms  informed  me  that 
Mr.  Storms  had  been  down  to  Mr.  Rose's  service  station 
located,  I  believe,  on  the  corner  of  Olympic  and  Hill,  and 
had  had  a  conversation  with  Mr.  Rose  in  which  Mr. 
Rose  had  offered  to  sell  Mr.  Storms  four  new  tires  lor, 
I  believe,  a  price  of  $175.00,  and  had  offered  also  to 
sell  Mr.  Storms  some  rctreaded  tires  for,  I  believe,  $16.00 


—n— 

or  $17.00  each.  The  witness  said  that  he  then  asked  Mr. 
Rose  certain  questions  concerning  what  Storms  had  said 
to  each  of  which  Rose  repHcd  "I  refuse  to  answer."  fR. 
285.] 

I  asked  him  if  he  sold  used  tires.  He  said,  "^'es, 
we  sell  used  tires."  I  said,  ''Where  do  you  sell  used 
tires?"  He  said,  "ATy  brother  runs  the  parkini^-  lot  on 
6th  Street."  I  said,  ''Is  that  the  Capital  Auto  Parks  that 
I  asked  you  about  before?"  He  said,  "Yes."  I  said,  "Does 
your  brother  run  that  place?"  He  said,  "Yes;  but  I  have 
the  license."  T  said,  "You  also  have  the  license  for  the 
Shell  Auto  Park" — T  believe  that  was  the  name  of  it — 
"on  the  corner  of  Olympic  and  Hill?"  He  said,  "Yes." 
I  said,  "Now,  did  you  offer  to  sell  Inspector  Storms  some 
new  tires  for  $175,  as  he  states?"  He  said,  "I  never 
saw  Inspector  Storms  before  in  my  life."  I  said,  "^'ou 
know  Inspector  Foster,  this  gentleman  here?"  He  said, 
'T  never  saw  Inspector  Foster  before  in  my  life."  I  said, 
"Mr.  Storms,  will  you  repeat  again  what  you  told  me 
again  about  the  transaction  of  purchasing  or  being  offered 
some  tires?"  At  wliich  time,  as  I  recall,  Mr.  Storms 
again  went  through  and  repeated  what  he  said  bef(^re. 
[R.  286.] 

I  said,  "Did  he  ask  you  or  did  you  offer  to  state  that 
you  had  any  rationing  certificate?"  Mr.  Storms  said, 
"No."  T  then  said  to  Mr.  Rose,  again,  "Mr.  Rose,  did 
you  offer  to  sell  these  new  tires  (M"  retreadcd  tires  to 
Mr.  Storms?"  He  said,  "never  saw  Mr.  Storms  before 
in  my  life."  I  asked  him  if  he  sold  tires  without  ration- 
ing certificates,  and  he  said,  "You  can't  sell  tires  with- 
out rationing  certificates.''  I  said,  "Did  you  sell  tires  with- 
out rationing  certificates?"  He  said,  "I  refuse  to  an- 
swer." 
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From  that  point  on  Mr.  Rose  stated  that  he  would 
refuse  to  answer  any  further  questions.  At  the  conclu- 
sion, I  said,  ''Would  you  like  to  have  counsel?"  He  said, 
"Yes."  I  said,  "Very  well;  you  can  have  counsel.  Would 
you  like  to  come  back  with  your  counsel  on  this  matter?" 
He  said,  "I  don't  think  I  have  to  come  back  at  all."  I 
said,  "Very  well."  At  which  time  we  concluded  our 
conversation.     [R.  287.] 

Cross-Examina  Hon 

By  Mr.  Goodman: 

T  am  an  attorney-at-law.  While  I  was  in  this  office 
I  had  sitting  next  to  me  Mr.  Foster,  an  investigator 
of  the  Office  of  Price  Administration.  I  also  had  a 
stenographer  from  the  Office  of  Price  Administration. 
There  were  also  there  from  the  Office  of  Price  Adminis- 
tration myself  and  Mr.  Storms.  I  did  not  bring  Mr. 
Rose.  I  did  not  request  him  to  come  at  all.  He  came 
in  with  Mr.  Foster  and  Mr.  Storms.  He  came  in  with 
Mr.  Foster. 

I  believe  that  there  was  a  statement  to  the  effect  that 
Mr.  Foster  had  asked  him  to  come  down  to  the  office. 
[R.  288.] 

The  purpose  of  that  interview  was  to  find  out  what 
Mr.  Rose  and  Mr.  Storms  had  to  say  about  this  matter. 
I  didn't  know.  As  to  whether  if  Mr.  Rose  had  said, 
"Yes;  I  have  sold  these  tires,"  I  would  have  brought 
criminal  proceedings:  whether  that  was  the  purpose  of 
it — Not  not  necessarily. 

The  purpose  of  those  hearings  arc  to  interview  i)artics 
to  find  out  what  they  have  got  to  say  about  a  trans- 
action,   not    to   obtain   admissions.      If,    incidental    to   the 
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interview  it  happens  to  he  that  the  man  admits  tliat,  that 
is  one  of  the  things  that  takes  place;  yes. 

T  did  not  tell  him  at  the  commencement  of  the  confer- 
ence that  any  statements  he  might  make  in  that  office 
there  would  not  be  used  against  him  and  that  1  would  give 
him  immunity.  T  did  not  tell  him  that  he  had  a  right 
to  have  a  lawyer  until  the  conclusion  of  the  conference. 
I  didn't  tell  him  that  because  I  didn't  know  that  there 
was  anything  involved  in  the  matter  until  after  Mr. 
Storms  had  recited  the  story.  I  did  not  tell  him  that  lie 
was  entitled  to  a  lawyer  until  the  conclusion  of  tlu*  con- 
ference, after  I  had  interrogated  him  on  all  |R.  289] 
these  various  questions  and  he  refused  to  answer  tlicm. 

When  T  found  out  as  to  Mr.  Rose's  position,  T  told 
him  that  he  was  entitled  to  a  lawyer  if  he  wanted.  T 
have  been  a  prosecutor  for  many  years.  As  to  why, 
when  T  found  no  violations — T  wanted  him  to  tell  me 
what  he  had  to  say.  T  wanted  to  find  out  what  his  posi- 
tion was  and  what  he  had  to  say  about  the  matter,  not 
to  find  out  if  he  was  guilty  or  innocent,  but  to  find  out 
what  he  had  to  say. 

Mr.  Storms  had  told  me,  in  the  presence  of  Mr.  R(^se 
that  Mr.  Rose  had  offered  to  sell  him  tires,  new  tires, 
without  certificates.  That  is  a  violation  of  the  rationing 
law.  |R.  200.]  Mr.  Storms  was  an  OPA  represen- 
tative. He  was  not  sent  out  by  the  Office  of  Price  Ad- 
ministration to  induce  Mr.  Rose  to  make  a  sale  to  him. 
He  was  sent  out  to  investigate  a  complaint  that  had  been 
received  that  Mr.  Rose  was  selling  tires,  without  certi- 
ficates, for  prices  over  the  ceiling.  As  to  whether  at 
the  conclusion  of  that  conference  T  transcribed  those  notes 
and  gave  Mr.  Rose  a  copy — T  can't  recall  whether  he  was 
given  a  copy.     [R.  291.] 
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(In  Judge's  chambers.  Present:  The  Court;  and 
Messrs.  Norcop,  Sullivan  and  Goodman.) 

Mr.  Goodman:  My  offer  of  proof  is  to  prove  by  the 
witness  Eisenhower  that  after  he  brought  these  tubes, 
he  sold  them  to  divers  persons  at  a  profit. 

JOHN   FOSTER 

recalled. 

By  Mr.  Norcop: 

Referring  to  the  23rd  or  24th  of  June,  1942,  I  was 
present  on  the  occasion  that  Mr.  Hoffman  mentioned. 
There  was  present  Investigator  Storms,  and  the  young 
lady  who  was  taking  down  the  dictation,  and  Mr.  Rose, 
Mr.  Hoffman  and  myself. 

Before  Air.  Hoffman  met  him — I  had  a  brief  conversa- 
tion with  Mr.  Rose.  I  merely  went  in,  with  Mr.  Storms, 
in  to  Mr.  Rose's  place  of  business,  at  Olympic  and  Hill, 
and  asked  Mr.  Rose  if  he  would  get  in  the  car  and  go 
over  to  the  Office  of  Price  Administration  with  us,  which 
he  did.  Nothing  took  place  before  Mr.  Hoffman  met 
Mr.  Rose,  or  until  we  went  into  the  office,  and  [R.  292] 
asked  Mr.  Hoffman  if  he  would  come  into  the  office 
with  us.  Wq  discussed  the  situation  with  Mr.  Hoffman, 
and  gave  him  the  details  of  what  had  previously  hap- 
pened. That  was  in  Mr.  Rose's  presence.  We  told  Mr. 
Hoffman  that  Mr.  Storms  had  contacted  Mr.  Rose;  Mr. 
Rose  had  made  an  offer  to  sell  him  some  tires,  and  that 
I  was  standing  across  the  street  at  the  time,  and  that 
Mr.  Rose  was  going  to  go  in  Mr.  Storms'  car  with  him 
to  pick  up  these  tires,  and  that  Mr.  Rose's  father  had 
seen  me,  and  run  over  and  whistled  to  Ben,  called  him 
back,  and  they  backed  up  the  car,  and  Mr.  Rose  looked 
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and  saw  me,  and  went  back  over,  and  talked  to  Mr. 
Storms,  and  Mr.  Storms  drove  out,  and  came  to  me,  and 
told  me  they  had  refused  to  sell  him.  Mr.  Hoffman 
did  the  examining:,  to  the  best  of  my  recollection:  asked 
most  of  the  questions.  After  this  statement  had  been 
taken  from  Mr.  Rose,  Mr.  Rose  told  me  that  he  would 
like  to  speak  to  me  alone.  T  followed  him  |R.  293] 
outside.  We  went  out  in  the  highway  where  we  stood. 
Mr.  Rose  asked  me  if  T  remembered  seeing  him  any 
place,  and  I  told  him  I  didn't  believe  I  did.  He  said 
"I  know  you.  T  have  seen  you  up  at  Louis  \'itagliano's, 
on  his  lot."  I  said,  "What  were  you  doing  u])  there?" 
He  said,  ''What  do  you  think?"  T  asked  Ben  at  that 
time  to  tell  me,  T  said,  "Why  don't  you  come  across 
and  tell  me  what  you  know  about  this  deal?  It  is  going 
to  make  it  a  lot  easier  if  you  tell  us  all  you  know  about 
these  things,  and  let  us  get  it  over  with."  He  said,  "I 
don't  think  I  can,  as  long  as  there  is  anyone  writing  down 
what  I  say."  I  next  met  him  two  or  three  weeks  after 
that  date  at  his  service  station  at  955  South  Hill  street. 
I  had  a  conversation  with  him.  No  one  else  was  present. 
I  asked  him  if  he  knew  anything  about  another  tire 
movement  and  he  said  he  possibly  did,  but  he  didn't  care 
to  discuss  it.  He  said,  "Jack,"  he  said,  "You  are  on  the 
wrong  side  of  this  thing.  Why  don't  you  get  wise  to 
yourself  ,and  get  in  on  the  right  side?  [  R.  294.]  There 
is  some  money  to  be  made."  So  I  told  him  I  wasn't  inter- 
ested. He  said,  "Well,  I  know  where  there  can  he  a 
few  thousand  dollars  picked  up  if  ycm  just  lay  off.  I  know 
one  thousand  you  would  get  right  away,  and  1  know  sev- 
eral others  that  you  can  get,  and  T  would  be  glad  to 
take  care  of  it  for  you."  T  told  him  I  wasn't  interested 
in   that   at   all.     About   that   time   some   fellow   went   by 
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and  he  asked  me  if  I  saw  Shorty  go  by,  and  I  said  yes. 
He  said,  ''You  had  better  get  out  of  here."  I  said 
''Why?''  He  said,  "Those  fellows  don't  like  to  see  you 
in  here.  They  are  liable  to  come  back.  I  have  gotten 
in  trouble  with  them  already,  because  they  have  seen 
me  with  you.  If  they  see  you  in  here  a  lot,  they  might 
think  I  am  telling  you  a  lot  of  things  I  shouldn't." 
Shorty  is  Shorty  Herman  Hoffman.  Nobody  concerned 
with  this  case.  I  saw  Ben  in  Mr.  Dundas'  office.  Mr. 
Earnest  was  present.  That  was  about  the  middle  of  July 
at  1037  South  Broadway,  in  the  Office  of  Price  Admin- 
istrator. Rose  said  he  knew  he  was  in  trouble,  and 
he  had  been  thinking  it  over,  and  he  was  just  wonder- 
ing how  he  could  get  out.  He  said,  "I  am  willing  to 
spend  [R.  295]  $500,  or  w^hatever  it  is,  to  get  out  of 
this,  and  get  clean  and  straight  again."  Mr.  Dundas  or 
myself  said  w^e  did  not  know  how  deep  he  was  involved 
at  that  time,  and  we  would  like  to  have  him  tell  us  just 
how^  deep  he  was  involved;  what  he  had  done.  He  said, 
"Some  of  these  boys  I  have  been  dealing  with  came 
around,  and  put  a  gun,  laid  a  gun  on  the  counter  here, 
and  said  to  me:  "You  see  this?  You  wouldn't  want  to 
be  found  lying  around  the  road  some  place,  would  you?" 
They  asked  him,  "Do  you  know  what  that  is?"  He  said, 
"Yes,  it's  a  gun.''  And  they  said,  "You  wouldn't  want 
it  used,  or  anything,  would  you?"  He  said  no.  They 
said,  "Just  remember;  you  don't  know  anything  when 
somebody  comes  around  to  ask  you — "  We  told  him  we 
did  not  know  just  how  deep  he  was  in  the  thing,  and  if 
he  wouldn't  tell  us  we  woukl  have  to  continue  witli  our 
investigation.  I  next  saw  Mr.  Rose  at  his  service  station 
at  955  South  Hill.  [R.  296.]  I  believe  it  was  in  the 
latter  part  of  July.     We  were  alone.     1  asked  Mr.  Rose 


—78— 

if  he  had  purchased  some  tires  from  Mr.  Kreling.  He 
told  me  he  had.  He  said  he  had  them  over  in  his  garage. 
He  said  that  would  be  O.K.  for  me  to  see  the  tires  and 
check  them,  so  I  made  an  appointment  with  him.  He  did 
not  keep  the  appointment.  The  next  time  I  saw  him  was 
about  August  10th  or  12th  in  the  parking  lot  that  he 
ran  in  the  first  block  south  of  his  service  station  on  Hill 
Street.  I  asked  him  what  he  had  done  with  these  tires. 
He  told  me  he  had  them :  he  wouldn't  let  me  see  them  until 
the  first  of  the  next  month.  I  told  him  I  couldn't  wait 
that  long.  He  said,  "Well,  if  that's  the  case,  why,  you  had 
better  not  do  any  more  talking  with  me.  I  guess  you  had 
better  see  my  attorney.''  I  said,  *'Does  he  have  invoices, 
or  anything  showing  what  happened  to  the  tires?"  He 
said,  ''No,  he  doesn't  but  he  should  fR.  2971  have,  by 
the  time  you  talk  with  him."  He  told  me  the  name  of  his 
counsel.  He  gave  me  Mr.  Benjamin  Goodman's  name  and 
address.  The  next  time  I  saw  Mr.  Rose  was,  I  believe, 
September  19,  1942,  at  613  North  Virgil  avenue,  Los 
Angeles.  I  was  walking  north  on  \'irgil.  right  in  front 
of  611.  Mr.  Rose  pulled  up  just  as  T  crossed  over  the 
sidewalk.  T  was  probably  30  or  40  feet  from  there.  He 
saw  me,  and  he  just  kept  on  going.  We  passed  the  time 
of  day  there  on  that  occasion.  Again  he  made  the  state- 
ment to  me  that  he  thought  I  was  on  the  wrong  side  of 
this,  and  asked  me  if  T  was  still  [R.  298]  fooling  around 
with  the  OPA.  I  said  I  was.  He  said,  "Well,  you  are 
still  on  the  wrong  side.  I  think  you  arc  dealing  with 
some  pretty  tough  boys.  You  are  liable  to  get  hurt." 
I  told  him  I  would  take  that  chance.  He  said  so  long, 
and  started  his  car,  and  left.  Then  I  went  to  the  rear 
of  this  particular  building  we  were  standing  on  the 
side  of.     I  saw  the  windows  were  all  covered  over  with 
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cardboard,  and  I  couldn't  see  in  it.  There  was  a  little 
glass  broken  in  the  back  of  this,  and  there  was  a  piece 
of  tarpiilin  hanging  over  it.  I  tore  a  hole  in  the  tarpaulin, 
and  looked  in  there.  This  place  was,  I  would  say,  about 
a  quarter  filled  with  new  tires  and  new  tubes,  and  I  then 
called  our  office,  and  got  hold  of  Mr.  Dundas,  and  ad- 
vised him  of  that.  Later  I  saw  Mr.  Rose  again,  same 
afternoon,  at  the  same  spot.  Mr.  Dundas  and  Mr.  Earnest 
were  there.  Officer  Doane  left  at  the  same  time  that  I 
came  on  the  scene.  Mr.  Hamilton  asked  Mr.  Rose  if 
that  was  his  tires  in  his  place,  and  Mr.  Rose  stated  that 
they  were  not.  He  asked  him  who  they  belonged  to. 
He  said  he  had  sold  them.  He  asked  him  to  whom  he  had 
sold  them.  He  said  that  there  were  invoices  to  show 
that.  He  asked  him  if  he  had  a  key  to  the  place.  He  said 
he  did  not.  He  asked  him  who  had  the  key.  He  said 
the  man  he  sold  the  tires  to.  He  asked  him  if  he  rented 
this  place.  He  said  he  did  not  [R.  299]  ;  he  did  not  know 
anything  about  it.  Officer  Hamilton  asked  him  if  he  had  a 
duplicate  key.  He  said  he  might  have  one  at  home. 
He  said  ''Well,  let's  go  over  there  and  see."  So  we  started 
out,  and  Mr.  Hamilton  stopped  and  went  over  and  talked 
to  Mr.  Dundas  and  Mr.  Earnest.  He  came  back,  and 
put  the  handcuffs  on  Mr.  Rose,  reached  in  his  pocket, 
and  there  was  a  chain  hanging  out  of  his  pocket,  and 
he  pulled  the  chain  out  of  his  pocket,  and  said,  'T  want  to 
see  if  these  keys  fit  the  door."  He  went  back,  and  the 
first  key  he  tried  opened  the  door.  He  shoved  Mr.  Rose 
in.  He  said,  'T  thought  you  did  not  have  a  key."  Rose 
did  not  say  anything.  We  told  Rose  that  we  wanted  to 
inventory  the  tires,  and  we  proceeded  to  do  so.  There 
were  exactly  nine  tires  totally  unwrapped.  They  had 
quite  a  few  burglaries  around  stations  in  that  neighbor- 
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hood,  and  he  advised  Mr.  Rose  that  he  [R.  300)  would 
take  those  in,  and  run  those,  to  see  if  they  had  been, 
stolen  or  reported  as  stolen. 

I  believe  at  that  time  Officer  Hamilton  and  Benjamin 
Rose  left,  and  I  called  a  commercial  photographer,  who 
has  testified  here,  and  had  him  come  over  and  take  pic- 
tures of  the  interior  of  the  building.  We  counted  the 
tires.  I  have  a  list  of  those.  I  believe  there  were  67, 
other  than  the  9,  and  if  I  recall  correctly,  there  were  431 
new  tubes.  We  then  proceeded  to  the  Wilshire  police 
station,  and  wc  L;()t  over  there  and  we  met  ik'njamin 
Rose  coming  out.  [R.  301.  J  I  believe  the  next  time  I 
saw  Ben  to  talk  to  him  was  at  his  other  warehouse  on 
Sunset  Boulevard.  No  one  else  was  present.  That  was 
on  October  13th  ab(uit  9:00  to  9:30  A.  M.  I  saw  Ben 
go  into  this  driveway  where  the  tires  were.  I  waited  for 
some  time  and  then  walked  in.  As  1  walked  in,  the  rear 
had  been  filled  with  tires,  and  he  had  shoved  some  tubes 
in  the  side.  He  was  covering  them  over  with  a  blanket 
before  letting  the  back  of  the  car  back  down.  I  said, 
*'Hello,  Ben."  He  turned  around,  and  he  made  the  state- 
ment he  said,  "Can't  I  do  anything  without  you  being 
on  my  trail?"     [R.  302.] 

The  door  was  open  to  this  warehouse.  I  looked  in,  and 
I  believe  I  counted  8  tires  of  a  large  size,  and  close  to 
100  or  over,  new  tubes.  In  the  center  of  the  room  were 
numerous  wrappings  of  tires,  and  a  large  number  of 
empty  boxes.  I  told  him  I  knew  how  many  he  put  in 
there.  He  said,  "You  know  where  these  came  from, 
don't  you?" 

He  said,  'Those  are  part  of  the  tires  1  had  in  the 
X'irgil  Street  warehouse.     I  split  them  up  over  there,  and 
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brought  half  (3ver  here."  I  said  I  knew  that  wasn't  so. 
[R.  303.]  I  did  call  his  attention  to  his  tracks  being 
there,  and  even  pointed  at  them  while  he  was  there.  I 
don't  believe  he  replied  to  that.  I  think  he  just  laughed, 
and  got  into  his  car,  and  left.  Only  he  locked  up  the 
door  of  his  warehouse.  I  saw  Mr.  Rose  on  the  next 
occasion,  when  he  came  into  the  office.  That  was  after 
the  indictment  was  filed.  1  first  met  Mr.  Vitagliano,  I 
believe  on  May  26th,  1942,  at  12th  and  Stanford  Place, 
Los  Angeles,  on  the  East  Side.  Mr.  William  Fitzer 
was  with  me. 

We  went  to  this  premise  and  went  on  back  to  a  steel 
covered  shed  where  two  vans  were,  and  were  looking 
around  the  vans,  and  Mr.  Vitagliano  came  back  and  asked 
us  what  we  wanted.  We  introduced  ourselves  as  inves- 
tigators from  the  Office  of  Price  Administration.  He 
asked  us  what  we  still  wanted,  that  he  did  not  see  any 
connection.  We  told  him  we  wanted  to  know  where  the 
tires  had  come  from.  He  informed  us  that  he  had  al- 
ready straightened  that  out  with  the  police  officers.  We 
told  him  we  would  have  [R.  304J  to  know  also.  He  said, 
"Well,  the  tires  don't  belong  to  me,  so  there  isn't  must 
information  I  can  give  you."  He  said  the  police  had 
broken  his  locks  off.  He  stated  that  the  tires  belonged 
to  a  friend  of  his  by  the  name  of  Mr.  Phil  Taplin,  and 
that  Mr.  Taplin  had  the  invoices  to  show  for  it.  And  we 
asked  him  to  get  hold  of  Mr.  Taplin  for  us.  He  said  he 
would.  So  he  went  in  and  called  for  Mr.  Taplin,  and  we 
had  some  other  conversation  with  Vitagliano  regarding 
what  part  he  had  played  with  the  tires.  He  said  he  had 
no  part  whatsoever;  that  he  was  a  friend  of  Mr.  Tap- 
lin, and  he  was  merely  doing  him  a  favor  by  letting  him 
put   trucks   there,   leave   trucks   there  until   he   could   find 
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some  storage  space   for  them.     The  same  day  we  came 
back  and  saw  Mr.  Taplin.     At  that  time  we  looked  at  the 
invoices. 

I  hcHcvc  Mr.  X'itai^iiano  got  the  invoices,  either  he  or 
Mr.  Taplin.  We  scrutinized  the  invoices,  and  saw  that 
they  had  come  from  the  Perfect  Made  Tire  Company, 
and  asked  Mr.  Taplin  what  he  intended  to  do  with  the 
tires.  He  said  he  [R.  305]  would  hold  them  until  after 
the  war,  and  he  figures  there  would  be  quite  an  increase 
and  demand  for  rubber  tires. 

We  asked  him  why  he  did  not  get  them  in  a  bonded 
storage  house.  He  said  he  would,  if  he  could  find  one. 
Fitzer  suggested  Bekin's  at  Alameda,  near  Fourth.  We 
proceded  toward  the  Bekin's  warehouse,  and  pulled  up. 
We  saw  the  trucks  there,  and  saw  Mr.  Taplin  and  Mr. 
Vitagliano  coming  out  of  the  office  of  the  Bekin's  Storage 
Company,  down  the  street;  they  talked  for  a  few  minutes, 
and  then  got  in  the  automobile  and  left.  I  went  in  to 
Bekin's  Warehouse.  We  stayed  there  all  the  rest  of  the 
day.  Around  5 :00  o'clock  they  drove  up.  "They"  are 
Mr.  Vitagliano  and  two  men.  The  two  men  jumped  in 
these  vans.  One  of  the  vans  turned  around,  and  started 
away.     We  waited  until  the  second  one  did.      [R.  306.] 

We  followed  one  of  the  vans  up  to  92nd  and  Crocker, 
where  he  went  in  to  the  Market  Garage  there,  and  they 
came  out  and  left. 

We  called  the  police  department,  and  the  police  de- 
partment and  myself  split  up  the  time.  I  left  tlicre  on 
Thursday  around  1:30  or  2:00  o'clock,  and  a  man  came 
over  and  relieved  me.  Shortly  after  that,  probably  at 
3:30  or  4:00,  we  got  a  phone  call  from  this  man.  Mr. 
Fitzer  and  myself  got  in  my  car,  and  drove  to  Wabash 
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and  City  Terrace.  We  sat  there  for  an  hour  and  a  half 
or  two  hours.  [R.  307.]  They  pulled  one  van  out  while 
we  were  there,  and  drove  the  other  one  in.  They  drove 
the  other  one  past  it;  drove  the  other,  and  backed  into 
the  place.  Mr.  Fitzer  and  T  walked  in.  Mr.  Vitagliano, 
Mr.  Taplin,  and  Mr.  Weinstein  were  in  there.  They  had 
just  finished  unloading  these  tires,  and  were  stacking" 
them  up  in  this  storeroom.  They  said  "Well,  it's  a  cinch 
we  won't  lose  these  tires.  We  are  g-etting-  plenty  of  pro- 
tection," and  asked  us  why  we  didn't  come  a  little  earlier, 
so  that  we  could  hel])  them  unload.  We  told  them  all  we 
w^anted  to  know  was  where  the  tires  were  going". 

Mr.  Vitagliano  follewed  me  out,  and  said  to  me,  'T 
hope  you  don't  worry  about  these  tires,  because  Mr.  Tap- 
lin is  a  fine  boy.  He  won't  do  anything  wrong.  fR.  308.] 
Don't  worry  about  them,  because  they  are  in  safe  hands." 
Subsequently  we  did  ask  Mr.  Taplin  to  come  to  the  Ofifice 
of  Price  Administration. 

I  saw  Mr.  Vitagliano  in  July  at  his  service  station  on 
Twelfth  and  Stanford.  Mr.  Earnest  was  with  me.  His 
employees  were  around  the  service  station,  but  they  weren't 
in  hearing  of  us.  We  asked  Mr.  Vitagliano  if  he  knew 
Mr.  P.  R.  Brown,  and  he  stated  he  did  not.  We  asked 
him  if  he  liad  bought  any  Ignited  States  batteries,  and  he 
stated  he  had.  We  asked  him  where  he  bought  those. 
He  said  from  some  fellow  over  on  Temple  Street.  We 
asked  him  if  he  knew  that  was  P.  R.  Brown.  He  said  he 
did  not  know,  but  it  was  at  1019  West  Temple.  We 
asked  him  if  he  had  gone  with  Mr.  Urich  over  there.  Me 
stated  he  believed  he  had  been  introduced  by  Mr.  Urich 
to  this  gentleman,  but  did  not  recall  exactly  what  his 
name  was.      [R.  309.] 


Exhil)it  30  for  idcntificati'in.  I  >a\v  Exhibit  3^  a  few 
days  before  T  went  into  Mr.  \'ita|j:liano's  place  of  busi- 
ness. Referring:  to  tlie  symbols  or  niinibers  at  the  top 
of  Exhibit  No.  30  for  identification.  I  found  it  was 
registered  to  Mr.  Louis  \'ita^liano's  sister.  Tt  was  a 
pick-up  truck  that  was  bein.q-  used  by  Mr.  \'itai:liano, 
which  was  always  on  his  lot.  Car  Xo.  TOZ143  was  a 
Ford  coupe.  Tt  had  bclon<^ed  to  Mr.  Louis  \^ita.^liano. 
He  had  sold  it  to  Mr.  Georo^e  E.  Wolfe,  who  was  one 
of  the  employees  of  his.     fR.  310.] 

Mr.  Norcop:  We  now  offer  this  exhibit  in  evidence, 
if  Your  Honor  please. 

Mr.  Angelillo:  Tf  Your  Honor  please,  we  (object  to  it, 
particularly  for  the  reason  that  most  of  it  is  hearsay, 
and  further,  the  testimony  of  the  witness  does  not  cor- 
respond with  the  testimony  of  the  witness  who  produced 
it  in  court  this  mornini^.  or  who  identified  it.  The  word 
"International"  is  written  on  it.  indicatins^  International 
truck.  He  testified  apparently,  from  some  investi.c^ation, 
which  we  do  not  know  anything  about,  and  the  records 
of  the  Motor  Vehicle  Department  would  be  the  best 
evidence  concernin.ii-  the  Chevrolet  truck.  Obviously,  the 
Chervrolet  and  the  International  are  not  one  and  the 
same  person,  and  there  is  no  identification  or  connection 
shown  so  far  that  the  defendant  \''ita.^iiano  is  connected 
with  this  Exhibit  No.  29.     fR.  31 L] 

The  Court:  I  tliink  il  i>  a(hiiis>il)le.  The  weii;]it  will 
])c  a  f|uestion  witli  llie  jury.     1  will  admit  it. 

( 'Die  document  referred  to  was  received  in  evidence  and 
marked  Government's  k^xhibit  No.  30.) 

A  few  days  later  we  talked  to  Mr.  X'itag'iano  at  his 
service  station  at  Twelfth  and  Stanford.     We  had  a  few 
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words.  Viata^liano  told  ns  he  had  a  letter  from  Mr. 
D'Orr  statin^^  he  could  sell  tires.  He  showed  it  to  us. 
Mr.  D'Orr  had  answered  his  letter  and  said  that  he  could 
sell  tires  if  they  were  used  tires.  He  said  he  hadn't  sold 
any  more  tires.  I  was  in  |  R.  312]  there  a^ain.  I  was 
by  myself.  Mr.  V'itagliano  was  there.  It  was  just  prior 
to  the  indictment.  1  told  Mr.  Vitagliano  we  had  quite  a 
bit  of  evidence  that  he  was  selling  some  tires  to  some 
squeegee  place;  and  to  the  Gloege  Coffee  Company,  and  to 
some  of  the  employees  down  at  Bullock's  or  the  Broadway, 
and  he  stated  he  had  not  since  the  freeze.  He  says,  ''Well, 
I  will  tell  you ;  1  have  been  implicated  in  a  couple  of  loads 
of  tires,  but  this  you  are  not  going  to  be  able  to  implicate 
me  in."    So  he  laughed,  kind  of. 

I  met  Mr.  Taplin  on  May  26th.  [R.  313.]  I  saw  Mr. 
Taplin  at  his  place  of  business,  4441  Malabar  Street.  Mr. 
Earnest  was  present.  I  asked  him  if  he  had  found  out 
anything  about  the  tires  and  he  told  me  that  he  believed 
that  he  had  been  shorted  those  tires;  that  they  couldn't 
have  gotten  off  unless  the  police  stole  them.  I  believe  it 
is  October  5th  that  I  saw  him,  and  at  his  place  of  business 
again.  Mr.  Earnest  was  with  me.  T  asked  him  for  the 
invoices  that  1  had  talked  to  him  on  the  telephone  about. 
He  had  them  ready  for  me  and  handed  them  to  me,  1 
looked  them  over.  He  had  one  invoice  showing  the  sale, 
and  three  or  four  sheets  showing  the  makes  of  the  tires 
and  all  where  he  had  sold  these  tires  to  Sammy  Rappan, 
or  Rappan  Service,  rather,  signed  by  Mac  R.  lirown.  On 
that  occasion  I  asked  Mr.  Ta])lin  how  he  come  to  sell  the 
tires  if  Mr.  \  itagliano  and  Mr.  Weinstein  had  sold  them 
also,  and  he  said  they  didn't  own  ilicm,  any  part  of  them. 
J  said,  '4  thought  you  told  me  that  |  R.  314|  in  the  pres- 
ence of  Mr.  Dundas  and  Mr.  Earnest,  that  tliese  tires 
were  only  a  third  yours."     And  he  ^aid,  "Oh,  I  paid  them 
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off  a  long  time  ago.  They  belong  to  nic."  I  asked  him 
if  Mr.  Ben  Rose  had  anything  to  do  with  those  at  all. 
He  said,  "Let  them  speak  for  themselves."  He  said,  "I 
sold  them  to  Mac.  R.  lirown  and  that  is  his  signature." 
T  said,  "Well,  how  did  he  pay  yon?"  He  says,  "Cash." 
I  said,  "What  did  you  do  with  tlie  money?"  And  he  said, 
"What  do  you  usually  do  with  money?  T  j)Ut  it  in  the 
bank."  And  with  that  I  got  back  in  the  car  and  we  drove 
away." 

I  first  met  Sam  Weinstein  around  May  tlie  29th,  and  it 
was  at  32{X)  City  Terrace;  I  had  no  conversation  with  him 
at  that  time.  1  saw  Mr.  l>rown  in  a  Signal  Oil  Service 
Station.  1  showed  him  a  card  |]\.  315  |  with  Mr.  Wein- 
stein's  name  in  one  corner  and  Mr.  Mac  R.  lirown's  on 
the  other,  and  he  said,  "Well,  I  know  him,  but  1  am  not 
proud  of  it."  1  said,  "Wliat  is  the  matter?"  He  said, 
"Well,  we  don't  speak."  He  said,  "We  don't  get  along." 
And  he  says,  "I  don't  have  anything  to  do  witli  liim."  I 
said,  "When  is  the  last  time  you  ever  saw  Mr.  Wein- 
stein?"   And  he  said,  "(3h.  it  has  been  months." 

Then  I  went  down  the  street  and  watched  the  service 
station.  He  got  on  the  telephone  and  called  several  times. 
He  jumped  in  a  red  Pontiac  car  and  started  out.  I  fol- 
lowed him.  He  went  o\'er  to  Mr.  Weinstein's  service  sta- 
tion. Mr.  Weinstein  got  in  the  car  and  they  sped  away. 
I  saw  Mr.  Weinstein  about  either  the  next  day  or  two 
days  thereafter  at  his  service  station.  There  were  quite  a 
few  men  there.  1  asked  him  if  he  knew  Mr.  Mac  R. 
J^rown.  I  R.  316. 1  1  asked  him  if  he  knew  wliere  he  was. 
He  said,  "No";  he  didn't  know  much  about  him;  that  they 
didn't  get  along  wry  well.  1  don't  believe  I  e\er  talked 
to  Mr.  Weinstein  regarding  the  case  after  that. 

(jn  this  first  occasion  that  I  met  Mr.  Rose  J  did  not 
have  arrangements  with  Mr.  Storms  that  he  was  going  in 
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to  the  station  of  Mr.  Rose  and  endeavor  to  buy  some  tires. 
Mr.  Storms  had  talked  to  Mr.  Rose  on  the  telephone  that 
morning-.  The  arrangements  I  knew  nothing  about  before 
that.  I  don't  know  how  Mr.  Rose  had  met  Mr.  Storms 
before  that  telephone  conversation.  Only  what  Mr. 
Storms  told  me.  |  R.  317.  |  I  went  to  see  if  the  sale  was 
going  to  be  made,  but  about  the  arrest  I  don't  know  about 
that.  When  I  went  out  there  1  stood  over  right  across  the 
street  on  the  corner.  I  had  previously  discussed  with  Mr. 
Storms  how  the  two  of  us  were  going  to  work  this  par- 
ticular matter;  I  was  going  to  stand  outside  and  Mr. 
Storms  was  going  to  go  in  there,  so  that  I  could  observe 
the  sale  and  be  a  witness  to  it.  Mr.  Storms  went  in  there 
and  no  sale  was  made.  I  waited.  I  was  walking  down 
the  street  and  Mr.  Storms  came  down  and  met  me.  We 
went  back  to  Mr.  Rose's  station,  the  two  of  us.  That  is 
the  hrst  time  I  met  Mr.  Rose.  This  first  time  I  went  out 
there  to  get  him  on  a  sale  and  didn't  get  him.  |  R.  318.] 
T  did  not  ask  him  to  become  an  informer.  1  had  not  prior 
to  that  date  parked  my  car  in  his  station.  As  to  parking- 
it  by  paying  him  for  ])arking — in  his  service  station,  1 
never  parked  there.  I  did  not  ask  him  to  find  a  customer 
to  buy  my  car.  I  would  have  taken  around  $1250.00.  I 
told  Mr.  Rose  that  1  was  going  to  sell  my  car;  and  he 
said,  ''I  will  make  a  deal  with  you."  And  I  told  him  that 
1  was  not  interested.  And  he  called  me  u]) — in  fact,  a 
couple  of  times — and  told  mc  that  he  had  around  a  $700 
deal  or  something,  and  1  .stil  told  him  that  1  was  not  in- 
terested. I  did  not  tell  him  I  wanted  $1200.  T  didn't  give 
him  any  price.  At  the  time  that  Air.  Storms  and  i  went 
out  to  Mr.  Kose's  station  |1\.  319 1  he  had  not  i)urchased 
any  tires  at  that  time. 

As  Lo  whether   I   knew    that  he  had  bought  tires  legiti- 
matelv,  as  a  retailer — 


—88— 

He  didn't  ])rcak  it  d  \vn.  wlicthcr  it  was  Icg^itiinate  or 
illegitimately.  He  used  the  phrase  "mixed  iij)."  lie  used 
the  names  of  some  persons  witli  whom  lie  was  mixed  uj). 
He  used  Les  Carson,  J.ouis  X'ilai^liano  and  Ia-o  the  i.ion. 
I  R.  320. 1  The  third  occa.^ion  is  when  1  saw  Mr.  Rose 
at  Mr.  Dundas'  office  in  tlie  middle  of  July,  1942,  io  the 
hest  of  my  recollection.  Up  to  that  time  1  don't  believe 
1  liad  received  any  knowled.L;e  that  Mr.  Rose  had  bought 
any  new  tires  from  any  retailer  who  was  li(juidating,  other 
than  from  the  lips  ol'  Mr.  Rose. 

As  to  the  occasion  f(jr  Mr.  Ro.se  coming  into  Mr.  Dun- 
das' office  in  the  middle  of  July,  1942;  any  information 
that  we  had  he  was  mixed  tip  in  anything  that  was  unlaw- 
ful was  just  hearsay.     |  R.  321.  | 

As  to  why  1  didn't  arrest  hirii,  we  had  nothing  to  arrest 
^Ir.  Rose  for.  This  inxestigation  was  not  secretixe  at  all. 
IVactically  everything  I  learned  I  discussed  with  Mi-.  Rose 
[R.  322.] 

As  to  whether  my  oflice,  on  the  occasion  when  he  said 
that  Mr.  Goodman  was  representing  him  and  that  I  would 
get  the  invoices  from  you  and  whether  I  didn't  get  in- 
voices sent  U)  the  Oflice  of  Price  Administration  from 
your  office  in  which  you  gave  my  oflice  copies,  not  only  of 
all  the  purchases  made  by  Mr.  Rose  which  have  been  testi- 
fied to  in  this  case,  the  one  in  Ontario,  the  one  in  Pasa- 
dena, but  also  cotnes  of  ihe  imoice.s  showing  the  sales  to 
the  Golden  Lubricants — I  picked  them  up  at  }uur  office 
on  one  occasion,  after  calling  you  lor  them,  and  they  were 
not  as  I  had  asked  for  them. 

Mr.  Goodman:  N(nv,  I  demand  that  they  be  prMduced 
at  this  time,  and  I  understand  you  have  them  here.  Mr. 
Norcop.     [R.  323.  J 
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Mr.  Norcop:  Do  yon  want  us  to  produce  now  what  you 
asked  about? 

Mr.  Goodman :  I  would  like  to  do  it  through  the  wit- 
ness, Your  Honor. 

As  to  whether  it  is  fact  that  I  received  from  your  office 
a  copy  of  the  purchase  by  Mr.  Rose  of  the  tires  from  the 
location  in  Ontario,  is  the  last  one  I  called  you  for.  this 
is  the  one  you  sent  to  me  through  the  mail,  a  copy  of  the 
purchase  from  Ontario. 

(Counsel  has  handed  the  witness  a  document  from  the 
tiles  and  records  of  Government  counsel.) 

As  to  Government  Exhibit  14,  I  did  not  receive  that 
portion  of  the  exhibit  which  is  the  first  document  in  the 
exhibit,  which  is  invoice  7441,  along-  with  the  document 
which  you  first  showed  me,  which  is  a  copy  of  that  invoice. 
I  knew  about  it  before,  and  then  when  I  got  the  copy  of 
the  invoice,  I  knew  the  number  of  tires,  the  number  of 
tubes,  and  the  purchase  price.     |  R.  324.] 

(The  document  referred  to  was  marked  Defendant's 
Exhibit  No.  8  for  identification.) 

This  other  document,  which  also  comes  from  the  Gov- 
ernment counsel's  Hies  and  records,  1  believe  I  did  receive 
that  document  from  your  c^hice.  1  did  not  ask  you  for 
certified  copies,  1  asked  you  to  have  Mr.  Rose  have  this 
certified  as  being  correct  and  a  legitimate  sale  by  Mr.  Rose. 
Mr.  Rose's  signature  was  already  on  it. 

As  to  evidence  a  sale  to  the  (jolden  Lubricants,  which 
is  Government's  lixhil^it  28,  I  am  not  sure  that  this  par- 
ticular sale  and  transaction  was  not  ])re\ious]y  brought  to 
ihe  attention  of  the  court  and  jury.  I  was  in  your  office 
before  the  trial.  I  picked  up  the  documents  that  I  asked 
for;  I  ha\e  not  been  back  there  since.     [R.  325. J 
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(The  document  referred  to  was  marked  Defendant's 
Exhibit  C  for  identification. ) 

As  this  copy  of  invoice  which  also  comes  from  the  files 
and  records  of  Government  counsel,  Government's  Ex- 
hibit No.  10,  Mr.  Rose,  through  you.  furnished  me  with 
a  copy  of  that  inxoice  which  I  picked  up  at  your  office,  at 
my  request. 

(The  document  referred  to  was  marked  Defendant's 
Exhibit  D  for  identification.) 

As  to  this  copy  of  another  invoice  dated  September  the 
5th,  1942,  and  whether  I  got  that  from  your  office  along: 
with  the  other  documents  which  I  ]ia\e  previously  identi- 
fied, yes,  I  picked  this  up — well.  I  got  it  from  your 
office,  at  any  rate.  That  Air.  Rose  claimed  that  he  sold 
48  new  tires  and  L^O  new  tubes  to  the  Golden  Lubricants. 
Inc.,  on  September  tlie  5th,  1942,  I  knew  that  prior  to 
picking  it  up;  that  is  why  I  asked  for  it.  I  asked  Mr. 
Rose  what  he  did  with  |  R.  326]  the  tires.  He  told  me  he 
sold  them  to  Joe  Alunn,  like  he  did  the  rest  of  them 

(The  document  referred  to  was  marked  Defendant's 
Exhibit  F  for  identification.) 

1  couldn't  tell  you  whether  that  is  the  same  Joe  Munn 
whose  name  appears  on  the  invoice  of  September  5,  1942, 
as  a  representative  of  Golden  Lubricants,  Inc. 

Before  the  indictment  was  returned  in  this  case,  I  either 
had  knowledge  from  sources  other  than  Mr.  Rose,  or  from 
Mr.  Rose  directly,  or  througii  yoti  as  his  attorney,  of  all 
of  the  jHirchases  of  tires  and  tubes  from  the  four  trans- 
actions which  have  been  related  in  this  courtroi^m  that  he 
l)urchased,  but  1  don't  believe  1  did  on  the  Slavett  tires. 
I  received  the  documents  for  every  purchase  that  I  asked 
for.     [R.  327.  J 
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I  discovered  the  sale  of  the  new  tires  and  tubes  to  Mr. 
Rose  by  Mr.  Slavett  when  I  called  on  Mr.  Humbert  of 
the  Bay  Cities  Transfer  Company.  He  told  me  that  he 
had  picked  up  tires  at  that  address.  I  had  not  previously 
to  that  date  made  arrangements  with  Mr.  Humbert  that 
he  was  to  notify  me  of  any  and  all  movements  of  tires 
made  on  behalf  of  Mr.  Rose.  I  made  such  arrangements 
upon  that  call  that  I  found  out  he  had  picked  up  tires  at 
1850  East  Colorado,  Pasadena,  California.     [R.  328.] 

As  to  whether  I  parked  my  car  on  many  occasions  a 
half  a  block  south  of  Olympic  and  Hill  at  one  of  the  park- 
ing stations  of  Mr.  Rose,  I  never  did.  I  parked  at  a  lot 
across  the  street;  it  has  no  name  on  it,  to  the  best  of  my 
knowledge.  [R.  329.  |  1  paid  for  my  parking  every  time 
I  ever  parked.  As  to  whether  I  know  that  is  Mr.  Rose's 
parking  lot,  Mr.  Rose  was  never  there.  I  saw  him  in  front 
of  the  lot  on  one  occasion. 

On  the  occasion  when  I  went  out  to  613  North  Virgil 
Avenue  when  these  pictures  were  taken  (R.  330]  I  did 
not  know-  that  those  tires  belonged  to  Ben  Rose.  I  never 
did  find  out  definitely  that  they  belonged  to  Mr.  Rose 
because  he  denied  that  they  belonged  to  him.  Whether 
the  police  officer  took  the  key  out  of  his  pocket  against  his 
will,  he  still  denied  that  they  were  his.  I  couldn't  say  that 
I  know^  now  that  they  are  his  tires.  I  have  a  pretty  good 
idea,  but  I  couldn't  state  that  I  know  that  they  are  his. 

Mr.  Goodman:  I  ask  that  those  four  tires  from  the 
Hertz  car,  or  one  of  them  at  least,  be  brought  into  the 
court  room. 

As  to  those  four  tires  that  came  from  llic  I  Icriz  Driver- 
less  Company,  T  picked  them  up  there,  around  October  the 
5th.  T  made  a  record  of  the  pick-up  of  those  tires.  [R. 
331.] 
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As  to  this  one  of  these  tires  and  this  white  tab.  that  is 
in  my  handwriting.     1  wrote  that  at  that  time. 

(Counsel  reads.) 

**Ren  Rose — Picked  u\)  a  Hertz-U-Drive  October  5-42 — 
Foster.'' 

My  conclusion,  that  they  were  Ben  Rose's  tires,  was  not 
based  upon — that  is,  the  record  that  1  made  here,  that  tab, 
was  not  based  upon  what  the  gentleman  told  me  at  the 
U-Driver's  place.  Those  are  some  of  the  tires  that  were 
at  3200  City  Terrace.  I  knew  that  Benjamin  Rose  picked 
up  those  tires.  I  know  that  because  Mr.  Humbert  told 
me.  I R.  332.]  Prior  to  the  time  that  I  went  there,  1 
had  nc^  called  the  Wilshire  i)olice  station  and  asked  for 
two  officers  to  come  out,  ])articularly  Officer  Hamilton.  1 
called  them  after  T  found  the  warehouse.  After  I  saw 
Mr.  Rose  on  the  hrst  occasion  that  day.  I  called  the  police 
officer  to  see  what  was  in  the  warehouse,  and  I  did  not 
have  any  powers  at  all  to  ^o  in  that  warehouse  to  tind  out 
who  it  belonged  to,  or  anything  else.  At  that  time  I  did 
not  have  a  search  warrant.  1  did  not  ask  the  police  officer 
to  get  one.  I  did  not  at  any  time  ask  the  police  oftker 
Hamilton  to  open  up  the  place,  to  get  the  keys  from  Mr. 
Rose. 

As  to  whether  1  recall  telling  him  "There  are  some  new 
tires  and  tubes  stored  in  tliis  place.  W'e  would  like  to  get 
in  there" — 1  told  him  we  would  like  to  get  in  there,  yes. 
[R.  333,] 

I  took  an  inventory  oi  ()7  tires  ])lus  the  nine  that  were 
taken  into  the  police  station.  The  nine  tires  that  were 
taken  to  the  police  station  were  the  only  tires  not  wrapped 
at  all.  Mr.  Rose  was  not  [R.  334]  there  all  that  time.  I 
believe  Mr.  Rose  left  toward  the  end. 
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There  were  nine  tires  unw rapped.  T  suggested  the  only 
ones  Officer  Hamilton  take  would  be  the  ones  which  were 
unwrapped.  I  did  not  ask  Officer  Hamilton  to  take  the 
tires.  He  took  them  voluntarily.  I  did  not  later  get  a 
telephone  call  from  Mr.  Hamilton  telling  me  that  he  was 
going  to  release  the  tires  to  Mr.  Rose.  I  got  one  from 
Hamilton  asking  me  if  he  could  release  them.  I  told  him 
no,  I  would  refer  it  to  Mr.  Dundas.  I  believe  T  talked 
to  Mr.  Dundas.  Then  I  told  him,  so  far  as  I  was  con- 
cerned, ''You  will  have  to  have  them  there."  I  don't  be- 
lieve Mr.  Dundas  told  me  to  release  them.  At  that  time 
Officer  Hamilton  did  not  tell  me  over  [R.  335]  the  phone 
that  he  had  already  told  Mr.  Rose  to  come  up  and  get  his 
tires.  He  told  me,  if  I  recall  that  Mr.  Rose  was  up  there 
in  a  truck  to  pick  them  up.  After  speaking  to  me,  he  told 
me  he  would  tell  Mr.  Rose  he  couldn't  deliver  the  tires. 
Mr.  Rose  did  not  tell  me  that  these  tires  from  the  ware- 
house at  613  North  Virgil  had  been  sold  to  the  United 
States  Defense  Supply  Corporation.  I  did  not  ever  check 
to  see. 

(Counsel  shows  the  witness  a  document.) 

That's  the  first  time  I  ever  saw  that.  I  have  seen  a  form 
of  that  kind  before.  I  know  what  it  is.  It  shows  a  pur- 
ported sale  to  the  Defense  Supply  Corporation  of  the 
United  States  Government.  That  does  nut  require  a  cer- 
tificate. 

(The   document   referred   to   was   marked    Defendants' 

Exhibit  F  for  identification.  )     [R.  336.] 
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Cross-Examination 

By  Mr.  Angelillo : 

The  first  occasion  that  I  saw  Mr.  X'ita^^iiano  I  did  not 
ascertain  whether  he  had  one  or  more  service  stations  at 
that  time.  I  found  out  subseciuently  that  he  had  two.  I 
never  knew  Si^ial  Motor  Service  belonged  to  him.  1  know 
where  that  is,  but  I  never  knew  that  it  belonged  to  Vitag- 
liano.  I  have  been  to  Stanford  Motor  Ser\ice.  I  knew 
that  was  his. 

(Two  letters  are  produced.) 

As  to  these  tw^o  letters,  I  saw  two  similar.  I  imagine 
they  are  the  same  ones. 

(The  documents  referred  to  were  marked  Defendants' 
Exhibit  G  for  identification.) 

I  saw  these  two  letters  either  on  May  26th.  or  the  fol- 
lowing call  that  I  made  to  Mr.  Vitagliano.  I  discussed 
the  contents  of  these  two  letters.  Mr.  X^itagliano  showed 
us  the  letters,  and  told  us  that  he  had  authority  to  sell  a 
few  tires  that  he  had,  and  that  this  was  hi>  authority,  and 
we  told  him  that  Mr.  D'Orr  was  wrong  on  it ;  that  had 
he  come  out  and  looked  at  the  tires  he  would  have  been 
wrong,  but  up  to  that  date  it  was  probably  all  right,  as 
long  as  he  had  the  authority  for  Mr.  D'Orr.     |  R.  3^7.  \ 

The  freeze  order  was  effective  on  new  tires  December 
12,  1941,  at  midnight.  The  freeze  was  continuous  from 
that  day  to  now  on  new  tires,  under  regulations.  We  had 
regulations  handed  to  us  by  our  office.  I  became  an  officer 
of  the  OPA  office  the  first  of  April,  1942. 

As  to  Exhibit  Xo.  30,  I  got  that  from  W.  J.  -'Bill" 
Davis.     I  checked  the  Office  of  the  State  Board  of  Equali- 
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zation  at  1031  Soutli  Hroadway.  1  checked  the  Depart- 
ment of  Motor  Vehicles.  I  asked  for  the  license  ntnnber, 
because  Davis  had  told  me  he  was  not  sure  what  kind  it 
was.  I  couldn't  say  who  wrote  the  word  "International" 
on  that.  It  was  on  there  when  1  got  it.  I  have  not  had 
occasion  to  check  the  books  of  Mr.  Vitagliano. 

As  to  whether  I  have  had  occasion  to  check  the  original 
inventory  at  our  office,  pertaining  to  Mr.  Vitagliano,  I 
don't  believe  we  have,  not  to  my  knowledge,  an  inventory 
at  our  office  of  Mr.  Vitagliano.  An  inventory  is  made  by 
any  service  man  if  he  had  tires  on  or  about  January  5, 
1942,  indicating  the  number  of  tires  he  had  in  his  pos- 
session.    [R.  338.] 

As  to  this  truck  that  Mr.  Graham  testified  about  here 
the  other  day,  there  was  some  transaction  had  on  or  about 
September  9,  1942,  wherein  Mr.  Mtagliano  was  a  pur- 
chaser or  in  any  wise  connected  with  that  transaction. 
[R.  339.] 

I  saw  Mr.  Vitagliano  once,  T  believe,  at  our  office,  and 
once  at  his  station.  He  told  me  he  was  not  worried  at  all 
about  the  case  from  the  start.  He  told  me  that  his  skirts 
were  clean.     [R.  340.] 

By  Mr.  Norcop: 

(By  the  Witness;  :  1  had  a  conversation  with  Mr.  Rose 
regarding  Joe  Munn.  Mr.  Rose  asked  me  if  1  had  found 
Joe  Munn  yet.  I  laughed  and  said,  "Oh,  sure,  I  found 
him."  He  said,  'That's  a  good  thing,  because  I  have 
sold  him  some  more  tires." 
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SAMUEL    KILlil'RX   DOWDEN, 

on 

Direct  lixamination, 
testified  as  follows : 

By  Mr.  Norcop: 

In  1942  I  was  a  truck  driver  for  the  Bay  Cities  Moving 
&  Storage  in  Los  Angeles.  [R.  341.  j  Last  summer  I 
went  with  one  of  the  trucks  of  that  concern  to  Ontario. 
There  were  two  trucks.  Don  Parmalee  was  the  other 
driver.  W'e  went  to  a  residence.  1  see  some  one  here  in 
court  now  that  I  saw  at  that  residence  on  that  date,  known 
to  me  as  Sam  Blank.  I  did  not  see  anyone  else  among  the 
people  sitting  to  your  left  there — not  for  certain. 

After  the  trucks  were  loaded  I  drove  one  of  them  back 
into  town,  to,  1  think  it  was  about  613  on  Virgil.  1  un- 
loaded it  there.     [R.  342.] 

Cross-Examination 
By  Mr.  Goodman: 

I  did  not  see  this  man  sign :  Ben  Rose.  1  turned  the 
copy  of  that  invoice  over  to  Mr.  Humbert.  Before  I  came 
to  testify  here  today  I  discovered  that  Ben  Rose  had  signed 
that  delivery  ticket.  I  knew  it  was  Rose  before  I  came  to 
court  here. 

WILMS  S.   STORMS, 

on 

Direct  Rxamiuation, 

testified  as  follows: 

By  Mr.  Norcop: 

I  am  an  investigator  for  llie  Office  of  Price  Administra- 
tion, an  agency  of  the  United  States  Government.  I  en- 
tered that  employment  }^lay  [R.  343 J  1st,  1942. 
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After  1  arrived  at  955  South  Hill  1  saw  an  attendant 
there.     [R.  344.] 

I  returned  about  2:00  o'clock  in  the  afternoon,  June 
24th.  I  came  back  at  5  :00  o'clock.  I  saw  a  man  that 
represented  himself  to  be  Benjamin  Rose  or  I]en  Rose.  I 
had  a  conversation  with  him.  No  one  else  was  present 
there  in  hearin^^-  of  the  conversation.  [R.  345.]  I  saw 
Ben  Rose  at  the  same  location,  955  South  Hill  Street.  I 
had  another  conversation  with  him.  There  was  present  in 
the  hearing  of  the  conversation  a  young  man  known  to  me 
or  introduced  himself  to  me  as  David  Rose,  said  that  he 
was  Ben  Rose's  brother.  That  was  all  that  was  present  in 
the  hearing  of  my  voice,  so  far  as  1  know.  Ben  Rose 
immediately  started  to  question  me  again  as  to  my  identity. 

He  said,  "I  have  got  to  know  something  about  you." 
And  I  said  to  Rose,  'T  thought  we  had  discussed  that 
yesterday."  He  said,  "Well,  who  are  you?"  And  I  said, 
'Tt  is  none  of  your  business."  And  I  repeated,  "You  are 
not  going  to  get  me  into  any  trouble  and  I  haven't  got  any 
papers."  He  said,  "I  am  not  worried  about  that  and  I 
can't  afford  to  take  any  chances."  I  said,  ''Well,  what 
about  the  tires?  Where  are  they?"  He  said,  "Well,  we 
have  to  ^o  over  here  a  few  blocks."  He  said,  "What  did 
you  decide  on?"  1  said,  "Two  new  6.50  x  16  tires  and 
two  new  retreaded  tires." 

f^)en  Rose  and  his  brother  and  I  started  to  wrdk  off  the 
lot  when  tlic  defendant  >ai(l,  "W'el',  let's  get  in  \-()ur  car." 
meaning  my  car.      1    started   the  car  and   had  dri\'en  ap- 
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proximately  25  or  30  Teel  wiiun  the  defendant  asked  me 
to  stop,  and  both  he  \R.  347  |  and  liis  brother  i^ot  out  of 
the  car  and  walked  over  a  short  distance,  I  would  say  20 
feet  or  30  feet,  to  the  parkin.^-  lot  attendant.  lie  came 
back  and  said,  "I  guess  we  can't  do  no  business,  Mr."  I 
just  brandished  my  hand  casually,  got  in  my  car  and  drove 
off  the  lot. 

Cross-ExajJiinafioii 
By  Mr.  Goodman : 

T  was  not  exactly  going  to  try  to  get  him  to  make  a 
sale.  It  is  not  a  fact  that  the  man  I  saw  the  hrst  and 
second  times  was  David  Rose,  and  not  this  gentleman  here, 
Ben  Rose.  [R.  34cS.J  When  there  was  no  deal  made  and 
they  told  me  they  couldn't  sell  me  any  tires,  I  got  in  my 
car  and  drove  away.     1  went  over  to  my  office. 

I  think  1  met  Mr.  Foster  on  the  street.  While  I  was  in 
there  trying  to  make  this  deal,  he  was  across  the  street. 
I  picked  him  up  1  believe  on  Hill  Street,  between  Tenth 
and  Eleventh.  When  1  left  Mr.  Rose  and  his  brother.  I 
met  Foster  less  than  live  rinnute>.  At  that  time  1  had  a 
conversation  with  Mr.  Foster.  I  told  him  what  transpired. 
[R.  349.] 
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No.   10445, 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Benjamin  Rose  and  Louis  Vitagliano, 

Appellants, 
vs. 
United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


Basis  of  Jurisdiction. 

A.  The  District  Court  had  jurisdiction  to  try  the  case 
under  the  authority  of  Title  18,  United  States  Code,  Sec- 
tion 88,  and  of  Title  28,  United  States  Code,  Section  41, 
Subdivision  2. 

B.  The  Indictment  charged  that  appellants,  together 
with  five  others,  also  made  defendants,  violated  Title  18, 
United  States  Code,  Section  88,  in  that  commencing  on 
or  about  Deceml)er  12,  1941  and  continuing  until  the  re- 
turn of  the  Indictment,  and  within  the  County  of  Los 
Angeles,  State  of  California,  Southern  District  of  Cali- 
fornia, Central  Division,  said  defendants  conspired  to 
commit  offenses  against  the  United  States,  that  is  to 
say,  to  sell,  trade,  lease,  ship  and  transfer  new  rubber 
tires  and  tubes  to  consumers  in  violation  oi  several  stat- 
utes mentioned  in  the  Indictment. 

C.  Tliis  Court  has  jurisdiction  of  the  ai)))eal  under  the 
provisions  of  Title  28,  United  States  Code,  Section 
225   (a;   and   (dj. 


Statement  of  the  Case. 

This  is  an  appeal  by  Benjamin  Rose  and  Louis  Vita- 
gHano  from  a  judgment  after  a  trial  in  the  District  Court 
at  which  appellants  and  three  others  were  convicted  of  the 
offense  charged  in  Count  1  of  a  two  count  Indictment. 

At  the  conclusion  of  the  Government's  case  ai)i)ellants 
moved  the  Court  to  require  the  Government  to  elect  be- 
tween Counts  I  and  11.  Said  Motion  was  granted  and  the 
Government  elected  to  proceed  on  Count  I  whereon  the 
Court  dismissed  Count  II.  Defendants  were  convicted. 
Appellant  Benjamin  Rose  was  sentenced  to  imprison- 
ment for  a  term  of  one  year  and  one  day  in  a  ])eniten- 
tiary  and  to  pay  a  fine  of  two  thousand  dollars  ($2,- 
000.00).  Appellant  Louis  Vitagliano  was  sentenced  to 
imprisonment  in  jail  for  a  term  of  six  months,  and  to 
pay  a  fine  of  one  thousand  dollars   ($1,000.00). 

Appellants  filed  separate  Notices  of  Appeal.  There- 
after the  trial  court,  upon  stipulation  made  its  order  that 
the  api)eals  of  said  appellants  be  tried  together  and  that 
one  Bill  of  Exceptions  be  filed  for  both  of  said  appel- 
lants. 

Questions  Involved  in  the  Appeal. 

It  appears  from  appellants'  brief  that  they  rely  upon 
six  basic  challenges  which  present  the  following  ques- 
tions : 

A.     Does  the   Indictment   state  an  offense  against   the 
laws  of  the  United  States? 

This  question   is  raised  by : 

1.    An   exception   to   the   (nerruling   of   api)ellant's 
Demurrers. 
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2.    An  exception   to   the   oxer  ruling-  of   appellants' 
Motions  In  Arrest  of  Judgment. 

B.  Did  the  Court  abuse  its  discretion  in  denying   the 
appellants'  Motion  For  a  Bill  of  Particulars? 

C.  Should  the  Court  have  granted  the  Motion  of  Ap- 
pellants to  Dismiss  at  the  close  of  the  opening  state- 
ment? 

D.  Was  the  evidence  sufficient  to  justify  the  verdict? 

E.  Did   the   Court   err   in   refusing   to   strike   certain 
evidence  ? 

F.  Is  the  Second  War  Powders  Act  constitutional? 

The  Facts. 

The  testimony,  as  it  appears  in  the  Bill  of  Exceptions, 
covers  224  pages.  In  the  Supplement  to  Appellants'  Brief 
it  has  been  condensed  into  98  pages.  Appellee  does  not 
believe  that  the  supplement  states  the  evidence  completely 
or  with  sufficient  detail  to  adequately  illustrate  the  case. 
Under  Section  IV  of  their  brief  appellants  argue  that  the 
evidence  is  insufficiexit  to  support  the  verdict. 

It  has  been  found  impossible  to  concisely  restate  the 
evidence  without  materially  detracting  from  the  complete 
rec(jrd.  Therefore,  appellee  adopts  by  this  reference  there- 
to the  evidence  as  set  forth  on  pages  126  to  340,  in- 
clusive, of  llie  Bill  of  Record.  In  Section  1\'  of  ap- 
pellee's brief  the  attention  of  the  Court  is  i)artictilarlv 
directed  to  evidence  which  estal)li.shes  the  several  elLMiients 
of  the  crime  of  whicli  a[)pellants  ha\e  been  convicted. 


ARGUMENT. 

I. 

The  Indictment  Adequately  States  an  Offense  Against 
the  Laws  of  the  United  States. 

A.  Appellants  complain  that  the  Indictment  alleges 
that  a  conspiracy  commenced  on  December  12,  1941, 
and  that  the  Second  War  Powers  Act  mentioned  in  the 
Indictment  was  not  adopted  until  March  27 .  1942.  Ap- 
pellants through  their  brief  refer  to  the  Indictment  as 
one  charging  a  conspiracy  to  violate  the  Second  War 
Powers  Act  and  as  if  that  were  the  only  law  they  con- 
spired to  violate.  This  view  of  the  Indictment  over- 
looks Paragraphs  2  to  11,  inclusive.  A  reading  of  said 
paragraphs  discloses  that  as  early  as  June  28,  1940  Con- 
gress adopted  a  law  entitled  ''An  Act  to  Expedite  Na- 
tional Defense  And  For  Other  Purposes"  which  Act  was 
amended  on  May  31,  1941  (Public  Law  89,  77th  Cong. 
Ch.  157,  1st  Sess.  H.R.  4534-55  Stat.  236,  1941).  The 
pertinent  portions  of  said  Act  are  printed  as  Appendix 
A.  Although  the  Second  War  Powers  Act  did  not  be- 
come a  law  until  March  27 .  1942  a  rationing  of  rubber 
tires  and  tubes  was  embodied  in  the  law  of  the  land  under 
the  authority  of  the  predecessor  of  the  Second  War  Pow- 
ers Act,  to-wit,  the  aforesaid  Public  Law  No.  89  printed 
herein  as  Appendix  A. 

The  Indictment  simply  charges  that  a  consjnracy  com- 
menced on  or  about  December  12,  1941,  at  which  time  the 
prohibition  against  unrestricted  sales  and  deliveries  of 
rubber  tires  and  tubes  was  controlled  by  the  authority 
of  "An  Act  To  hlxpedite  National  Defense  And  Fur 
Other  Purposes,"  as  amended  by  the  aforesaid  Public 
Law  No.  89. 
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The  conspiracy  continued  down  to  the  date  of  the  re- 
turn of  the  Indictment  (January  27,  1943).  During  the 
term  of  the  conspiracy  the  Second  War  Powers  Act  was 
adopted  and  during  the  later  months  of  the  conspiracy 
a  prohibition  of  wrong  doing  flowed  from  the  Second 
War  Powers  Act  whereas  during  the  first  months  of  the 
conspiracy  the  rationing  authority  was  grounded  upon  the 
earlier  statute. 

In  view  of  the  fact  that  the  Second  War  Powers  Act 
was  preceded  by  the  aforesaid  earlier  statutes,  it  is  not 
sound  argument  on  api)ellants'  behalf,  that  the  conspiracy 
was  but  a  lawful  agreement  when  entered  into.  Fur- 
ther, the  Second  War  Powers  Act  was  adopted  March 
27 ,  1942.  The  Indictment  alleged  that  the  conspiracy 
continued  up  to  and  including  the  date  of  the  return  of 
the  Indictment.  It  was  returned  and  filed  January  27 . 
1943.  All  of  the  overt  acts  pleaded,  and  many  of  the 
overt  acts  proved  occurred  after  the  enactment  of  the 
Second  War  Powers  Act. 

However,  it  has  often  been  held  that  a  conspiracy  may 
commence  prior  to  the  enactment  of  a  law  which  the 
conspirators  seek  to  violate,  and  such  a  conspiracy  is 
indictable  if  it  continues  to  exist  after  its  objects  become 
unlawful.  I    . 

In  Bailey  v.  Uniicd  Stales,  5  F.(2d)  437  (C.  C.  A. 
5th  1925),  in  which  the  Court  declared: 

''Although  tlic  indictment  alleges  that  the  con- 
spiracy was  formed  before  the  passage  of  the  Rev- 
enue Act  of  1922,  the  overt  acts  to  effect  its  objects 
are  alleged  to  have  been  committed  after  the  pas- 
sage of  that  act,  and  the  indictment  charges  a  con- 
tinuing conspiracy.  The  overt  acts  were  sufficient 
to  keep  the  conspiracy  alive." 


In  Nyquist  r.  United  Stales,  2  F.(2d)  504  { C.  C.  A. 
6th  1924),  defendants  were  prosecuted  for  a  conspiracy 
to  violate  the  Dyer  Act.     The  Court  said: 

*'It  was  permissil:)le  to  show  that  the  fraudulent 
agreement  was  entered  upon  \nn^  before  the  Dyer 
Act  took  effect,  and  was  kept  up  after  the  passage 
of  that  act/' 

In  Butler  r.  United  States,  138  F.(2d)  977  (  C.  C.  A. 
7th  1943),  defendants  were  cliar<^ed  with  conspiracy 
to  violate  the  provisions  of  the  Selective  Trainin<:^  and 
Service  Act  of  1940.  The  opinion  includes  the  follow- 
ing: 

"The  point  is  made  that  the  second  count  of  the 
indictment  is  invalid,  in  that  it  designates  the  date 
of  the  beginning  of  the  offense  ])rior  to  the  effective 
date  of  the  Selective  Training  and  Service  Act  of 
1940. 

''(10)  We  think  there  is  no  merit  in  this  conten- 
tion, since  the  law  is  well  settled  that  where  the 
indictment — and  such  is  the  fact  in  this  case — con- 
tains an  allegation  of  the  continuance  of  the  con- 
spiracy subsequent  to  the  passage  of  the  statute  and 
up  to  the  date  of  the  indictment,  and  there  is  evi- 
dence of  acts  constituting  part  of  the  conspiracy 
having  been  committed  after  the  eft'ective  date  of  the 
statute,  the  indictment   is  not  invalid." 

In  Sehefano  r.  United  States,  cS4  I\(2d)  513  (  C.  C. 
A.  5th  1936),  defendants  were  prosecuted  for  a  con- 
spiracy to  commit  offenses  against  the  United  States  by 
evading  certain  liquor  tax  laws.  The  opinion  contains 
the  following: 

"It  is  contended  that  the  indictment  charges  a  con- 
spiracy   on    January    1.    1934    to    violate    the    liquor 
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taxing-  act  of  1934  and,  as  the  statute  was  not 
adoj)tecl  until  January  11,  19v34,  the  indictment  is 
void.  This  overlooks  the  allegation  that  the  con- 
spiracy was  continuing-  until  October  1,  1935  *  *  * 
The  government  was  not  bound  to  show  the  conspir- 
acy began  on  January  1,  1934.  It  was  sufficient  to 
prove  its  existence  when  the  law  was  in  effect." 

B.  The  Indictment  is  attacked  by  appellants  as  vag-ue, 
indefinite  and  uncertain,  and  further  that  the  references 
to  the  ration  orders  are  g-eneral.  The  Indictment  under- 
takes to  charge  the  appellants  with  a  conspiracy  rather 
than  with  a  substantive  offense.  The  charging  language 
is  as  follows: 

[R.  77 .\  "Did  unlawfully,  wilfully,  knowingly, 
corruptly,  fraudulently  and  feloniously  engage  in  a 
conspiracy  to  commit  offenses  against  the  United 
States,  that  is  to  say,  to  sell,  trade,  lease,  ship  and 
transfer  new  rubber  tires,  casings  and  tubes  to  con- 
sumers and  other  persons  in  violation  of  the  statute, 
executive  orders,  regulations  and  directives  herein- 
before referred  to." 

On  December  10,  1941,  two  days  prior  to  the  beginning 
of  the  consi)iracy  the  Office  of  Production  Manage- 
ment issued  its  order  entitled  "Supplementary  Order 
No.  M-15-b."  The  pertinent  portions  thereof  are  an- 
nexed hereto  as  Appendix  B.  This  order  contains  the 
following: 

"(c)  General  Restrietiou  on  Sales  and  Shipments. 
Exce])t  to  fill  i)urchase  orders  assigned  an  A-e  or  bet- 
ter Preference  Rating,  from  the  date  of  issuance 
of  this  Order  until  Monday,  December  22,  1941,  no 
new  automc^bile,  truck,  bus,  or  motorcycle,  farm 
implement,  or  other  type  of  casing  or  tube,  shall  be 
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sold,  leased,  traded,  delivered  or  transferred:  Pro- 
vided, That  the  foregoing  prohibition  shall  not  apply 
to  tires  which  are  sold  as  a  part  of  new  or  used 
vehicles  being  sold  and  which  are  affixed  to  such 
vehicles  at  the  time  of  their  sale.  And  also,  no 
person  shall  ship  or  permit  to  be  removed  from  his 
plants,  warehouses,  or  other  places  of  storage,  dur- 
ing any  calendar  month,  beginning  with  the  month 
of  December  1941  quantities  of  any  class  or  type 
of  rubber  goods  other  than  tires  at  a  rate  in  excess 
of  the  rates  of  shipment  or  removal  of  similar  classes 
or  types  of  rubber  goods  during  the  month  of  No- 
vember 1941  to  fill  purchase  orders  not  assigned 
a  Preference  Rating  of  A- 10  or  better,  except  for 
the  purposes  of  filling  purchase  orders  assigned  a 
Preference  Rating  of  A-10  or  better." 

On  December  19,  1941,  Donald  M.  Nelson  as  Director 
of  Priorities,  issued  Amendment  No.  1  to  Supplementary 
Order  No.  M-15-b.  The  pertinent  portions  thereof  are 
annexed  hereto  to  Appendix  C.  Said  order  contained  the 
following : 

"(c)  General  Restriction  on  the  Sale  of  Tires, 
Except  to  fill  ])urchase  (trdcrs  assigned  an  A-vS  or 
better  Preference  Rating,  from  the  dale  of  issuance 
ui  this  Order  until  January  3.  1942.  no  new  automo- 
bile, truck.  ])us.  motorcycle,  farm  implement,  or  other 
ty])e  of  tire,  tire  casing  or  tire  tube,  other  than  bicycle 
tires,  shall  be  .sold,  leased,  traded,  delivered  or  trans- 
ferred l)y  any  person.  i)rovided  that  the  foregoing 
])rohibition  shall  not  a])i)ly  to  tires  which  are  sold  as 
a  part  of  new  \ehiele>  being  .sold  and  which  are  affixed 
to  such  vehicle  at  the  time  of  their  sale." 


On  December  27,  1941,  I)(»nald  M.  Nelson  as  Director 
of  Priorities,  issued  Supplementary  Order  No.  M-15-c  to 
Restrict  Transactions  in  New  Rubber  Tires,  Casings  and 
Tubes.  The  ])ertinent  ])()rti()ns  are  annexed  hereto  as  Ap- 
pendix D,  which  Order  contained  the  following: 

"(c)  Frohibitioii  on  Dclk'crics  of  New  Rubber 
Tires,  Casings,  and  Tubes  Except  to  Persons  Pos- 
sessing Certificates.  ( 1 )  Except  as  provided  in  this 
paragraph  and  in  paragraphs  (g)  and  (h)  hereof,  or 
in  regulations  hereafter  issued  by  the  Office  of  Price 
Administration,  no  person  shall  sell,  lease,  trade,  lend, 
deliver,  ship,  or  transfer  new  rubber  tires,  casings, 
or  tubes,  and  no  person  shall  accept  any  such  sale, 
lease,  trade,  loan,  delivery,  shipment  or  transfer  of 
any  such  new  rubber  tires,  casings,  or  tubes.  (The 
provisions  of  this  paragraph  shall  apply  to  all  new 
rubber  tires,  casings,  and  tubes,  whether  such  new- 
rubber  tires,  casings,  and  tubes  are  at  the  date  of 
issuance  of  this  Order  already  manufactured,  or 
whether  such  new  rubber  tires,  casings,  and  tubes 
are  manufactured  in  the  future.)'' 

The  Order,  in  its  subdivision  (e),  provides  in  detail  for 
the  determination  by  the  Ofhce  of  Price  Administration 
of  applications  for  a  certificate  permitting  certain  persons 
to  purchase  and  accei)t  delivery  of  new  rubber  tires,  cas- 
ings or  tubes  and  concludes  in  paragraph  (6)  of  said  sub- 
division (e)   with  the  following: 

"*  *  *  Such  certificate  shall  be  recognized  by 
any  person  having  new  rubber  tires,  casings,  or  tubes 
for  sale,  and  no  sale,  lease,  trade,  loan,  delivery,  ship- 
ment or  transfer  of  new  rubber  tires,  casings,  or  tubes 
(except  as  provided  in  paragrai)hs  (c),  (g),  and  (h) 
hereof)  .shall  be  made  except  on  the  basis  of  such  a 
certificate." 
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On  December  30,  V)4\,  the  Office  of  Price  Administra- 
tion, Leon  Henderson,  Administrator,  issued  rubber  tire 
regulations.  The  j)ertinent  portions  are  annexed  hereto  as 
Appendix  E.  Said  portions  contain  certain  prohibitions 
against  the  sale  and  transfer  of  new  tire>  and  tubes  among 
which   are   the   following: 

''Eligibility   to    Purchase   or   Transfer   New   Tires 
or  Tubes 

"Sec.  1315.401.  Permitted  and  Prohibited  Trans- 
fers—  (a)  Prohibitions.  Except  as  provided  in  para- 
graphs (b)  and  (c)  of  this  section,  no  person  shall 
sell,  lease,  trade,  lend,  deliver,  ship  or  transfer  new 
tires  or  tubes,  and  no  person  shall  accept  any  such 
sale,  lease,  trade,  loan,  delivery,  shipment  or  transfer 
of  any  such  new  rubber  tires  or  tubes.  The  word 
transfer  includes  any  form  of  pliysical  transfer,  in- 
cluding gifts. 

"(1 )  The  prohibition  in  this  paragraph  (a)  applies 
both  to  sales  and  to  deliveries.  Except  as  provided  by 
paragraphs  (b)  and  (c),  it  is  unlawful  to  deliver  new 
tires  or  tubes  to  a  person  even  though  such  person 
has  completed  and  paid  for  the  purchase  or  agree- 
ment for  transfer  of  new  tires  or  tubes  from  the 
person  to  whom  dclixery  is  rc(|uested. 

"(2)  The  prohibition  in  this  i)aragraph  (a)  ap- 
])lies  not  only  to  the  transfer  of  tires  or  tubes  from 
one  person  to  another,  but  also  to  the  delivery  by  any 
])erson  from  a  factory,  warehouse,  or  other  j)remises 
to  retail  store,  operated  or  contrt)lled  by  such  ])erson. 

"(3)  Authorizations  to  manufacturers  and  dis- 
tril)ulors  to  make  deliveries  prohibited  by  this  section 
from  factories  and  warehouses  to  retail  stores,  outlets 
and  i)rcmises  may  hereafter  be  granted  by  the  Office 
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of  Price  Administration.  Tlie  purpose  of  such  au- 
thorization, when  granted,  will  be  to  enable  dealers  to 
replenish  inventories  of  new  tires  or  tubes.  In  order 
to  accomplish  that  puri)ose,  permitted  shipments  to 
dealers  will  be  based  upon  certificates  and  receipts 
issued  pursuant  to  Sees.  1315.601  to  1315.607,  inclu- 
sive, and  to  paragraph  (c)  of  this  section  of  these 
regulations.  Such  certificates  and  receipts  shall  be 
transmitted  by  dealers  in  accordance  with  instruc- 
tions which  will  hereafter  be  issued  by  the  Office  of 
Price  Administration. 

"(4)  The  prohibition  in  this  paragraph  (a)  ap- 
plies to  all  new  tires  and  tubes,  whether  such  new 
tires  and  tubes  are,  at  the  date  of  the  issuance  of  this 
order,  already  manufactured,  or  whether  such  new 
tires  or  tubes  are  manufactured  in  the  future." 


On  January  16,  1942,  the  President  issued  Executive 
Order  No.  9024  establishing  the  War  Production  Board. 
Said  Order  is  i)rinted  as  Appendix  F  to  this  brief,  and  oti 
January  24,  1942,  by  Executive  Order  No.  9040,  the 
President  directed  that  the  War  Production  Board  per- 
form the  functions  and  exercise  the  powers  theretofore 
vested  in  the  Office  of  Production  Management.  Said 
Executive  Order  is  printed  as  Appendix  (j  to  this  brief. 

On  January  24,  1942,  tlic  War  Production  Board  au- 
thorized the  Office  of  Price  Administration  to  perform 
certain  functions  with  resi)ect  to  the  exercise  of  rationinir 
control.  Said  Directive  is  printed  as  Appendix  H  to  this 
brief. 


On  February  18,  1042,  Leon  Henderson  as  Adminis- 
trator of  the  Office  of  Price  Administration,  issued  an 
amendment   to  revise  tire  rationing  regulations   which   is 
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printed  as  Appendix   1   to  this  brief,  and  which  contain 

the  following: 

"Sec.  1315.801.  Excci)t  as  provided  in  ])ara.c:raphs 
(b)  and  (c)  of  this  section  and  in  Sees.  1315.801  to 
1315.805,  it  is  unlawful  to  transfer  new  tires  or  tubes, 
or  deliver  retreaded  or  recapped  tires,  to  a  consumer, 
c\en  though  sucli  consumer  lias  comj)lete(l  and  j)ai(l 
for  the  purchase  or  agreement  for  transfer  of  such 
tires  or  tubes  from  the  person  of  whom  delivery  or 
transfer   is   requested." 

All  of  the  foregoing  regulations  were  si)eciiically  re- 
ferred to  in  the  Indictment  and  the  Indictment  charged  that 
the  appellants  conspired  to  "commit  offenses  against  the 
United  States,  that  is  to  say,  to  sell,  trade,  lease,  ship  and 
transfer  new  rubber  tires,  casings  and  tubes  to  consumers 
and  other  persons  in  violation  of  the  statute,  executive 
orders,  regulations  and  directives  hereinbefore  referred 
to."  It  is,  therefore,  certain  that  the  conspiracy  charged 
was  one  which  offended  against  the  regulations  which  were 
in  existence  under  authority  of  the  statutes.  Appellants 
contend  that  as  there  were  many  excei)ti()ns  under  the 
regulations  which  entitled  dealers  to  sell  and  transfer  new 
tires  and  tubes  that  it  has  not  been  charged  that  the  things 
which  ai)])ellants  cons])ired  to  do  off'ended  the  regulations. 
It  is  impossible  to  recijncile  thi.s  contention  as  flowing 
from  an  understanding  of  the  Indictment,  for  the  Indict- 
ment alleges  not  only  that  the  ap])ellants  consi)ire(l  unlaw- 
t'ully,  knowingly,  corrtiptlw  t  raudtilently  and  t'eloiiiou.sl}', 
init  that  they  conspired  to  ".sell,  trade,  lease,  ship  and 
transfer  new  rubber  tires,  casings,  and  tubes  to  consumers 
and  other  persons  in  \iolation  of  the  statute,  e.\ecuti\e 
orders,   regulations   and   directives   hereinbefore    referred 
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to."  The  language  just  quoted  indicates  that  appellants 
are  not  charged  with  conspiring  to  make  the  sales  and 
transfers  permitted,  but  rather  that  they  were  charged 
with  conspiring  to  make  the  sales  and  transfers  which 
were  prohibited. 

It  has  long  been  the  law  that  it  is  unnecessary  to  nega- 
tive the  exceptions  to  the  statute.  A  parallel  exists  in  the 
language  of  the  National  Prohibition  Act  conspiracy  cases 
of  which  Daz'is  :•.  Uniicd  States,  274  Fed.  928  ( C.  C.  A. 
9th  1921),  is  an  example.  Defendants  were  charged  with 
conspiring  to  commit  the  offense  of  "knowingly,  wilfully, 
and  unlawfully  transporting,  selling,  bartering,  furnishing, 
and  possessing  intoxicating  liquor,  namely,  whisky,  in  vio- 
lation of  the  National  Prohibition  Act  *  *  *.''  Follow- 
ing conviction  a  motion  was  made  in  Arrest  of  Judgment 
and  the  denial  ui  that  motion  was  the  only  error  assigned 
and  before  the  Court  of  Appeals.  The  Court  treated  the 
subject  as  follows : 

"It  is  contended  that  it  is  fatally  defective,  in  that 
it  fails  to  allege  that  the  liquor,  the  transportation  of 
w^hich  was  the  object  of  the  conspiracy,  was  not  to  be 
used  for  nonbeverage  purposes,  under  the  i)rovisions 
of  section  ^  of  title  2  of  the  act.  The  plaintiff's  in 
error  cite  authorities  to  the  proposition  that  where  a 
statute  in  dehning  an  off'ense  'contains  an  exception  or 
proviso  in  its  enacting  clause  which  is  so  incorporated 
with  the  language  describing  and  dehning  the  offense, 
that  the  ingredients  of  the  offense  cannot  be  accu- 
rately and  clearly  described  if  the  exception  is 
omitted,  it  must  Ijc  shown  that  the  accused  is  noi 
within  the  exception,'  citing  14  R.  C.  L.  lcS8.  But  the 
text- writer  so  cpioted  goes  on  to  bay: 


'On  the  other  liand,  if  the  language  of  the  section 
defininf^:  the  offense  is  so  entirely  separable  from  the 
exception  that  the  ingredients  constituting-  the  offense 
may  be  accurately  and  clearly  defined  without  any 
reference  to  the  excei)tion,  the  i)leader  may  safely 
omit  any  such  reference,  as  the  matter  contained  in 
the  exception  is  matter  of  defense  and  must  be 
shown  by  the  accused.' 

We  think  the  present  case  comes  clearly  witliin  the 
rule  last  quoted.     *     *     *" 

To  like  eft'ect  is  Ilockctt  ?•.  United  States,  265  Fed.  588 
(CCA.  9th  1920).  The  Indictment  was  demurred  to  but 
held  sufficient.  The  Indictment  charged  that  the  defendants 
conspired  to  comnfit  an  oft'ense  against  the  United  States, 
"that  is  to  say,  to  wrongfully,  unlawfully,  and  feloni- 
ously transport,  and  cause  to  be  transported,  in  interstate 
commerce,  intoxicating  liquors,  to-wit,  'a\Q  hundred  cases 
of  whiskey  to  and  into  the  State  of  Arizona,  which  said 
State  of  Arizona  was  then  and  there  a  State,  tlie  laws  of 
which  prohibited  the  manufacture  or  sale  therein  of  in- 
toxicating li(iuor  or  licpiors  for  beverage  purposes;". 
Overt  acts  were  then  pleaded.  It  was  urged  that  the 
statute  did  not  make  it  an  offense  to  transpi^rt  intoxicating 
lif|uors  in  interstate  commerce  into  a  "dry"  state  for  any 
and  all  purposes,  l)ut  excepted  from  its  o])eration  ship- 
ments ot"  sucli  licjuor  intended  f<»r  .scientific,  sacramental, 
liiedicinal  and  meclianical  purposes,  and  that  the  law  of 
Arizona  did  not  t"()rl)i(l  the  use  of  >uch  li(juors  for  such 
exce])te(l  ])urp(>ses;  that  tlierilore,  in  order  to  make  out  a 
consj)iracy  to  commit  an  act  constituting  an  offense  against 
the  L'nitui  States  the  indictment  should  allege  that  the 
intent  wa.s  Il>  ^hil)  the  liquL'r^  in  (question  lor  some  purpose 
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not  within  the  excei)tions.     In  holding  this  argument  bad 
the  Court  said  in  part: 

"In  answer  to  this  objection  it  is  to  be  observed 
that  we  are  dealing  with  an  indictment  charging  a 
conspiracy  to  commit  the  otTense,  and  not  with  a 
charge  c)f  the  substantive  offense  denounced  in  the 
statute.  If,  therefore,  the  designation  of  the  offense 
alleged  to  be  the  object  of  the  conspiracy  would  be 
sufficient  as  a  charge  of  the  substantive  offense,  no 
reason  is  suggested,  nor  is  any  perceived,  why  a  dif- 
ferent or  more  specific  statement  should  be  required 
in  describing  it  as  the  object  of  the  conspiracy.  In 
other  words,  if  in  an  indictment  charging  a  direct 
violation  of  the  Reed  Amendment  it  would  not  be 
required  to  negative  the  exceptions  contained  in  the 
act,  then  clearly  no  such  allegation  is  required  here. 

"(3)  That  the  description  of  the  off'ense  in  this 
indictment  alleged  as  the  object  of  the  conspiracy 
would  be  sufficient  in  charging  the  substantive  act  is 
fully  sustained  by  this  court  in  Shelp  v.  United 
States,  81  Fed.  694,  696,  26  C.  C.  A.  570,  and  cases 
therein  cited.  That  was  an  indictment  for  violating  a 
provision  of  the  act  i)roviding  a  civil  government  ox 
Alaska  [22)  Stal.  24 j,  which  forbids  'the  im]j(jrtation, 
manufacture  and  .>ale  of  intoxicating  licjuors  in  said 
district,  except  for  medicinal,  mechanical  and  scien- 
tific purposes.'  It  was  objected  that  the  indictmenr 
was  bad  for  failing  to  allege  that  the  act  charged 
was  not  within  tliese  exception>,  ])ut  the  court  held 
that  the  exceptions  constituted  no  i)art  of  the  defini- 
tion of  the  (jff'ense;  that  they  were  i)urely  matters  of 
defense,  and  need  not  be  negatived  in  the  indictment, 
but  could  be  pro\  en  at  the  trial,  if  relied  ui)on  a>  a 
defense.      See,   also,    United    Slater   v.    Simpson    (^D. 
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C),  257  F'ed.  689,  where  a  like  conclusion  is  reached 
as  to  the  sufficiency  of  an  indictment  under  the  act 
here  involved :  the  court  holdino^  that  the  exceptions 
f(nind  in  the  act  afforded  only  o^round  for  a  defense. 

"(4)  It  is  said  tliat  without  such  allegation  there 
is  nothino-  in  the  indictment  to  show  that  the  purpose 
of  the  cons])iracy  was  unlawful.  But  it  is  alleged 
that  the  purj)ose  of  the  defendants  was  to  'wrong- 
fully, unlawfully,  and  feloniously  trasport,'  etc.,  such 
intoxicating  liquors.  This  is  sufficient  to  import  an 
unlawful  motive:  the  question  of  its  truth  being  a 
matter  of  proof  at  the  trial.     *     *     *" 

See,  also : 

Dahl  I'.  United  States,  234  Fed.  618  (C.  C.  A.  9th 
1916). 

The  charging  paragraph  of  the  indictment  sets  forth 
the  elements  of  the  offense  of  conspiracy  in  that  it  alleges 
the  api)ellants  fraudulently  engaged  in  a  conspiracy  to 
violate  the  Second  War  Pinvers  Act  by  selling,  trading, 
leasing,  shipping  and  transferring  new  tires  and  tubes  to 
consumers  and  other  persons  in  violation  of  tire  rationing 
regulations.  An  examination  of  the  indictment  as  a  whole 
discloses  that  any  reader  thereof  would  be  ai)i)rised  that 
?pi)ellants  were  charged  with  consi)iring  to  sell  and  trans- 
fer tires  in  violation  of  tire  rationing  regulations.  The 
entire  language  of  the  regulations  referred  to  in  the  indict- 
ment was  to  show  a  i)rohi1)ition  against  selling  and  trans- 
ferring rubber  tires  and  tubes,  except  under  circumstances 
which  would  arise  only  U])on  the  positive  action  of  a 
rationing  authority  whereby  exemption  would  be  created 
in  fa\<»r  of  certain  persons  to  whom  certificates  e\idencing 
that  fact  would  be  is.sued  by  the  rationing  authority. 
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The  case  of  Hacjucr  v.  U.  S.,  285  U.S.  427,  52  S.Ct. 
417,  76  L.Ed.  861  (1932),  has  hecome  a  leading  case  upon 
the  sufficiency  of  indictments. 

''The  rigor  of  old  common  law  rules  of  criminal 
pleading  has  yielded,  in  modern  practice,  to  the  gen- 
eral principle  that  formal  defects,  not  prejudicial,  will 
be  disregarded.  The  true  test  of  the  sufficiency  of  an 
indictment  is  not  whether  it  could  have  been  made 
more  definite  and  certain,  but  whether  it  contains  the 
elements  of  the  offense  intended  to  be  charged,  'and 
sufficiently  a])pr!ses  the  defendant  of  what  he  must  be 
prepared  to  meet,  and,  in  case  of  any  other  proceed- 
ings are  taken  against  him  for  a  similar  offense, 
whether  the  record  shows  with  accuracy  to  what  ex 
tent  he  may  plead  a  former  acquittal  or  conviction. 
Cochran  and  Sayre  v.  United  States,  157  U.  S.  286, 
290:  Rosen  v.  United  States,  161  U.  S.  29,  34. 

"Section  1025  Revised  Statutes  (U.S.C.,  Title  18, 
Sec.  556)  provides: 

'No  indictment  found  and  presented  by  a  grand 
jury  in  any  district  or  other  court  of  the  United 
States  shall  be  deemed  insufficient,  nor  shall  the  trial, 
judgment,  or  other  proceeding  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in  matter  of 
form  only,  which  shall  not  tend  to  the  prejudice  of  the 
defendant.' 

"This  section  was  enacted  to  the  end  that,  while 
the  accused  must  be  afforded  full  protection,  the 
guilty  shall  not  escape  through  mere  imperfections  of 
pleading." 

The  Jlayncr  case  has  become  a  landmark  in  the  law  of 
criminal  pleading  and  has  been  cited  with  approval  exten- 
sively. See  Hopper  z\  United  States,  142  F.(2d)  181 
(CCA.  9th  1943; : 
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'*At  least  since  Hagner  v.  United  States,  285  U.S. 
427,  52  S.Ct.  417,  76  L.Ed.  861,  the  federal  court 
has  determined  the  sufficiency  of  criminal  pleadings 
on  the  basis  of  practical  as  opposed  to  technical  con- 
siderations." 

The  modern  rule  by  which  the  sufficiency  of  an  indict- 
ment is  to  be  tested  is  also  succinctly  stated  in  Martin  v. 
United  States,  299  Fed.  2H7  (CCA.  4th    1924): 

"(2)  In  an  indictment,  the  mere  multiplication  of 
words  never  does  any  good,  and  often  leads  to  a  mis- 
carriage of  justice.  The  sufficiency  of  a  criminal 
pleading  should  be  determined  by  practical,  as  distin- 
guished from  purely  technical,  considerations.  Does 
it,  under  all  the  circumstances  of  the  case,  tell  the 
defendant  all  that  he  needs  to  know  for  his  defense, 
and  does  it  so  specify  that  with  which  he  is  charged 
that  he  will  be  in  no  danger  of  being  a  second  time 
put  in  jeopardy?  If  so,  it  should  be  held  good.  Sec- 
tion 1023,  Revised  Statutes  (Comp.  St.,  Sec.  1691). 
If  it  does  not  and  its  deficiencies  cannot  be  adequately 
supplied  by  a  bill  of  particulars,  it  should  be  stricken 
down." 

The  selling  and  transferring  of  tires  under  the  excep- 
tions permitted  by  the  regulations  could  not  meet  the  lan- 
guage of  the  indictment  for  such  sales  would  not  be  (a) 
in  violation  of  the  statute,  executive  orders,  reg^jlations 
and  directives,  or  (b)  unlawful,  or  (c)  corrupt,  or  (d) 
fraudulent.  The  second  test  prescribed  in  the  decision  of 
Martin  i'.  United  States  is  whether  the  indictment  pleads 
the  charge  sufficiently  to  protect  the  defendant  from  double 
jeopardy.  ApjX'llants  contend  that  the  charge  is  pleaded 
100  bruadlw  which  i^  not  the  ca>L'.     It  i.s  plain,  however, 
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that  appellants  ha\c  l)ccn  placed  ir.  jeopardy  under  an  in- 
dictment which  charges  a  conspiracy  to  violate  the  statutes 
by  violating  the  several  lire  regulations  promulgated 
thereunder  and  the  jmrpose  of  the  conspiracy  was  suffi- 
ciently broad  that  it  would  he  impossible  to  again  plead  an 
indictment  for  the  same  offense  without  running  afoul 
of  the  identification  pleaded  in  the  indictment  now  before 
the  court.  Seven  conspirators  are  named  and  the  specific 
rationing  regulations  cited.  Ilie  purpose  of  the  conspiracy 
is  mentioned,  and  ten  overt  acts  are  set  forth  with  con- 
siderable detail. 

The  essence  of  the  crime  of  conspiracy  is  the  unlawful 
combination,  and  as  the  object  of  the  conspiracy  is  the 
accomplishment  of  some  unlawful  act,  the  means  by  which 
the  unlawful  act  is  to  be  accomplished  need  not  be  set 
forth  in  the  indictment. 

Proffitt  V.    United  States,   264   Fed.   299    (C.C.A. 
9th  1920). 

It  is  unnecessary  for  the  indictment  to  set  forth  the 
object  of  the  conspiracy  with  the  same  particularity  ol 
detail  as  in  cases  of  c()mi)leted  acts  constituting  a  past 
ofi'ense  and  this  ruling  has  been  applied  even  where  the 
offense  which  was  the  object  of  the  conspiracy  has  been 
consummated.  Conspiracy  to  commit  a  crime  is  a  different 
offense  from  the  crime  which  is  the  object  of  the  con- 
spiracy. 

United    States   7-.    Ral)inowieli,    238    U.S.    7^,    3.5 

S.Ct.  682,  59  L.Ed.  1211  (1915): 
WiUiamsou   v.    United  States.   207   U.S.   425,   285 

S.Ct.  1()3  52  L.Kd.  278  (1908); 
l]\)n(j  Tai  r.  United  States,  273  U.S.  77,  47  S.Ct. 

300,  71  L.Ed.  545  (1927). 
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II. 

The  Ruling  of  the  Court  in  Denying  the  Appellants' 
Motions  for  a  Bill  of  Particulars  Was  Within  the 
Proper  Exercise  of  Its  Discretion. 

The  demand  for  bill  of  particulars  filed  by  appellant 
\'itagliano  [R.  87  |  demanded  information  as  follows: 

1.  W'liat  particular  provisions  of  the  regulations  re- 
ferred to  in  the  indictment  did  the  defendants  conspire  to 
violate? 

2.  What  statute  defining  offenses  against  the  United 
States  did  the  defendants  conspire  to  violate? 

^.  in  what  way  does  conspiracy  to  violate  any  of  the 
l)rovisions  of  any  of  the  regulations  referred  to  in  the 
indictment  constitute  an  offense? 

The  demand  for  bill  of  particulars  filed  by  appellant 
Rose  is  of  similar  substance   |  R.  84]. 

The  office  of  a  bill  of  particulars  is  to  inform  defend- 
ants of  ])articular  facts,  not  to  draw  out  a  brief  from  the 
government  upon  the  legal  theories  of  the  i)rosecution. 
The  indictment  cited  the  regulations  involved.  The  re- 
(juest  for  a  citation  to  the  .statute  wa.s  also  out  of  keeping 
with  the  purposes  of  a  bill  of  particulars. 

Application  for  a  bill  of  particulars  is  addressed  to  the 
sound  discretion  of  the  Court  and  there  being  no  abuse 
of  this  discretion  the  action  of  the  trial  court  in  denying 
a  bill  will  not  be  disturbed. 

ll'\}n(j  l\ti  v.  United  States.  27^  V.^.  77,  47.  S.Ct. 
300,  52  L.Ed.  278  (1927). 
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III. 
The  District  Court  Did  Not  Err  in  Denying  the  De- 
fendants'   Motion    to    Dismiss    the    Government's 
Case  at  the  Close  of  the  Opening  Statement. 

The  single  authority  cited  by  appellants  in  support  of 
their  argument  on  this  subject  does  not  appear  to  treat  the 
subject  of  opening  statements  at  all. 

United  States  v.  IVeissmau,  266  U.S.  2>77 ,  69  L.Ed. 
334. 

In  the  closing  portion  of  the  opening  statement  Govern- 
ment counsel  said  [R.  113]: 

"I  haven't  by  any  means  given  you  all  of  the  de- 
tails that  will  be  revealed  to  you.'' 

Counsel  apparently  was  following  the  practice  favored 
in  such  decisions  as  Stuthmaii  v.  United  States,  67  F.(2d) 
521  (CCA.  8th  1933),  where  the  following  language 
appears : 

"The  opening  statement  of  counsel  is  intended  to 
advise  the  jury  concerning  the  facts  involved  so  as  to 
prepare  their  minds  for  a  better  understanding  of  the 
evidence  t(;  be  heard.  Its  purpose  is  to  give  the  jury 
an  idea  of  the  nature  of  the  action  and  defense.  How 
elaborate  it  shall  be  made  is  largely  left  to  the  discre- 
tion of  the  attorney,  but  to  relate  the  testimony  at 
length  would  not  be  good  practice  nor  ordinarily 
tolerated.  It  is  only  when  the  opening  statement  of 
counsel  clearly  affirmatively  shows  that  plaintiff  can- 
not reco\er  tlial  the  court  will  grant  judgment  or  di- 
rect a  verdict  thereon." 
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After  the  motion  was  made,  the  Court  stated  [R.  116]: 

"I  noticed  in  the  o])enin<^  statement  that  the  Gov- 
ernment only  stated  a  few  facts ;  and  I  am  going  to 
give  the  Government  an  opportunity  if  they  desire, 
to  make  a  further  opening  statement  and  whether  or 
not  they  expect  to  ])ro\e  all  the  allegations  of  the  in- 
dictment'' 

After  some  discussion  |1\.  116-124]  Government  coun- 
sel, with  the  Court's  permission,  added  to  his  opening 
statement  |K.  124-12()|  including  in  his  further  remarks 
the  following  [R.  124]  : 

"We  intend  to  ])rove,  gentlemen,  each  and  every 
part  of  this  indictment,     *     *     *" 

Further  authority  for  the  appropriateness  of  the 
Court's  ruling  is  found  in  these  cases : 

Best  7'.   Districf   of   Columbia,   291    U.S.    411,    54 
S.Ct.  487,  78  L.Ed.  882  (1934) ; 

McGovcni   V.    Hift,   64   F.(2d)    156    ( App.    D.C 
1933); 

Lucas  V.   Hamilton    Realty   Co.,    105    F.(2d)    8(X) 
(App.  D.C.  1939). 
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IV. 
The  Evidence  Was  Sufficient  to  Justify  the  Verdict. 

The  conxiction  rests  largely  upon  circumstantial  evi- 
dence and  appellants  challeng-e  it  upon  that  ground.  In 
this  connection  reference  is  made  to  Smith  v.  United 
States,  157  Fed.  721  (C.  C.  A.  8th  1907),  in  which  case 
the  Court  said : 

"True,  there  is  no  direct  evidence  of  the  conspiracy. 
If  that  were  necessary,  it  rarely,  if  ever,  could  be 
proved.  Conspirators  do  not  work  in  the  light.  They 
prefer  darkness  literally  and  figuratively.  They  fre- 
quently obscure  their  purpose  by  formal  and  tech- 
nically correct  instruments  of  writing,  leaving  their 
real  purpose  for  execution,  notwithstanding  the  writ- 
ing. The  effects  and  results  of  a  conspiracy  can  be 
observed  and  proved,  but  rarely  can  one  get  a  glimi)se 
or  make  proof  of  the  secret  conferences  which  in- 
augurate it.  For  these  manifest  reasons  j)roof  of  a 
criminal  combination  to  do  an  unlawful  act  can  rarely 
be  made  except  by  light  reflected  from  its  conse- 
quences or  results. 

"We  had  occasion  recently  in  the  cases  of  Thomas 
and  Taggart  v.  United  States  (just  decided (  156  Fed. 
897,  to  consider  the  question  now  before  us.  We 
there  said: 

"  'A  preconcerted  plan  to  do  an  unlawful  act  nui<t 
from  the  nature  of  the  case  be  usually  established 
by  inferences  drawn  from  the  relation  of  the  parties 
from  the  acts  done  and  from  the  results  achie\cd.'  " 

A])pellant's  contention  that  the  overt  acts  i)lcade(l  in 
the  Indirlnicnt  arc  not  in  themsehes  criminal  i>  not 
meritorious. 
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There  must  be  an  oxert  act  but  it  need  not  be  of  itself 
a  criminal  act. 

Duplex  Press  Co.  v.  Peering,  254  U.S.  443,  41  S. 
Ct.  172  (1921); 

United  States  z'.  Rabinoii^ieh,  2?>><  U.S.  78.  35  S. 
Ct.  6^2,  59  U.Ed.  1211   (1915); 

Marino  v.   United  States,  91    I\(2d)  691    (CCA. 
9th  1937). 

No  formal  a.q^reement  between  the  i)arties  is  essential 
to  the  fc^rmation  of  the  conspiracy. 

Foicler  ?•.  United  States,  273  Fed.  15  (C.C;A.  9th 
1921); 

United  States  r.   Hirscli,    100   U.S.   32^,  25    L.Ed. 
539  (1879); 

Shook  V.    United  States,   10  F.(2d)    151    (CCA. 
Sth  1926). 

The  testimony  established  the  facts  to  be  as  follows; 

Appellants  collaborated  to  acquire  and  conceal  a  stock 
of  new  tires  and  tubes  during  the  early  days  of  rationing 
and  continuing  throughout  the  life  of  the  conspiracy. 

On  or  about  May  22,  1942,  defendant  Tai)Hn  bought  out 
the  stock  of  new  tires  and  tubes  of  a  dealer  named  Xovi- 
so ff  who  did  business  as  Perfect-Made  Tire  Company  and 
who  was  retiring  from  the  tire  business.  He  paid  84,800 
therefor.  Defendant  Weinstein  took  delivery  of  said  stock 
of  tires  and  tubes  the  following  Sunday  [R.   129]. 

On  May  2S,  1943  defendant  Taplin  purchased  fourteen 
additional  tires  from  XovisotT.  At  tlial  time  XovisofF 
said  to  him.  "flow  the  dickens  can  you  sell  tires"''  \\'e 
have  onlv  sold  a  few  tires.      I   don't  understand  hinv  vou 
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can  dispose  of  them.  You  cannot  sell  them,  because  of 
rationin^^-.  We  have  only  sold  a  very  few."  Defendant 
Taplin  told  him  that  Weinstein  was  connected  with  a  lot 
of  physicians  and  surgeons  who  were  entitled  to  new 
tires  [R.  131]. 

The  said  tires  were  observed  on  May  26,  1942,  by  a 
Los  Angeles  City  Police  Officer  packed  in  trucks  at  a 
gasoline  service  station  in  the  vicinity  of  12th  and  Stan- 
ford Street  [R.  134-137]. 

Appellant  V'itagliano  was  present  and  said  that  along 
with  five  other  people  he  owned  the  tires.  He  named  ap- 
pellant Rose  and  defendant  Taplin  as  among  his  co- 
owners. 

The  preceding  day  William  Fitzer,  an  OPA  investi- 
gator, had  observed  the  same  tires  at  the  same  place  and 
had  also  talked  with  appellant  Vitagliano  at  that  place 
about  the  tires.  There  were  approximately  31(S  tires 
and  900  tubes  at  that  time.  Defendant  Taplin  was  also 
])resent.  Appellant  Vitagliano  produced  the  invoices  show- 
ing that  the  tires  and  tubes  had  been  billed  to  Taplin. 
Vitagliano  told  Fitzer  that  Taplin  owned  the  tires,  where- 
on Ta])lin  said  that  he  had  bought  them  as  an  investment 
and  planned  on  buying  wherever  he  could  under  the  im- 
pression that  prices  would  rise  as  tires  became  scarce. 
Tai)lin  also  said  that  it  was  intended  to  store  the  tires  in 
Bekins  Warehouse  near  4th  and  Alameda,  and  reiterated 
that  he  had  c()mi)lete  ownership  of  the  tires  |R.  140-142]. 

The  investigator  later  observed  the  same  trucks  con- 
taining the  tires  i)arked  across  the  street  from  the  Bekins 
Warehouse  which  Ta])lin  had  mentioned  and  o])^er\ed 
Ta])lin  and  \'itagliano  go  into  the   Bekins  Warehouse  anrj 
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come  out  and  leave  the  scene.  Later  the  trucks  were  driven 
to  a  garage  at  9th  and  Crocker  Street   [R.   143]. 

A  day  (jr  two  later  the  witness  was  present  at  an  inter- 
view with  Taplin  at  the  OPA  local  office  at  which  Taplin 
stated  that  the  tires  were  owned  by  \'itagliano,  Weinstein 
and  himself,  each  owning  a  one-third  intrest.  Reminded 
that  this  was  a  different  statement  than  he  had  L'iven  be- 
fore he  specifically  repudiated  his  earlier  claim  of  sole 
ownership  [R.  144]. 

The  tires  were  next  observed  being  unloaded  by  Taplin 
and  X'itagliano  and  defendant  Weinstein  at  a  building 
connected  with  a  gasoline  service  station  on  City  1\Trace 
[R.  145]. 

When  appellant  Vitagliano  went  into  the  Bekins  Ware- 
house office  as  aforesaid  he  asked  the  attendant  there  if 
tires  could  be  stored  and  taken  out  without  certihcates, 
the  attendant  said,  "No,  sir;  they  couldn't  be."  Whereon 
Vitagliano  left  and  thereafter  took  the  tires  U)  the  build- 
ing connected  with  the  service  station   [R.   14S-149]. 

Defendant  Weinstein  had  been  present  when  the  trucks 
used  in  the  transportation  of  the  tires  were  rented  |R. 
150J. 

Exhibit  No.  8  is  an  inventory  of  the  tires  taken  by  an 
OPA  investigator  and  bearing  defendant  Taj^lin's  signa- 
ture |R.  152-153]. 

In  September,  approximately  four  months  later,  defend- 
ant Taplin  told  another  OPA  investigator,  Mr.  I^'oster, 
that  lie  had  sold  the  tires  to  defendant  ]-]rown  and  showed 
an  invoice,  hLxhibit  No.  9  [R.  154J. 

The  previous  day  the  investigator  attempted  to  contact 
Taplin   and    found   defendant    Weinstein   at    his   place   of 
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business.     The  tires  had  ah  been  removed  from  the  City 
Terrace  location  [R.  155 J. 

To  the  same  effect  is  the  testimony  of  OPA  investi- 
gator Earnest  [R.  161]. 

September  29,  1942  a  van  loaded  with  tires  was  taken 
into  the  Arhngton  Van  and  Storage  warehouse  and  the 
tires  put  in  the  set-off  space  where  they  remained  for  four 
days  and  were  then  removed  by  two  men,  one  of  them  be- 
litvtd  by  the  manager  to  be  appellant  Rose.  The  tires 
were  taken  out  late  at  night  [R.  157 J. 

At  the  conference  in  the  OPA  office  at  which  defend- 
ant Taplin  changed  his  story  that  the  tires  were  ow^ned 
entirely  by  himself  to  the  statement  that  appellant  \'itag- 
liano  and  defendant  Weinstein  were  equal  partners  with 
him,  said  defendant  Taplin  was  called  upon  by  another 
OPA  investigator,  Mr.  Dundas  to  explain  a  shortage  in 
the  tires  which  was  apparent  from  the  comparison  of  the 
in\'oices,  Exhibits  No.  3  and  4,  and  the  inventory.  Ex- 
hibit No.  8.  Defendant  Taplin  stated  he  didn't  know  how 
the  shortage  had  occurred  [R.  164-166].  Said  defendant 
admitted  originally  having  received   the  tires   invoiced. 

In  July,  1942,  appellant  Rose  rented  a  store  room  at 
()13  North  Virgil  in  Los  Angeles,  stating  to  an  employee 
of  a  bank  who  rented  it  to  him  that  he  wanted  to  store 
some  furniture  and  e(iuipment.  and  that  his  business  was 
the  purchase  and  sale  of  equipment.  He  occupied  the 
premises  during  the  months  of  August,  September  and 
October,  1942  [R.  167]. 

In  Sei)tember,  1942,  a])i)ellant  Kose  rented  storage  space 
at  59()1  Sunset  Boulevard,  Los  Angeles,  from  Mr.  Randall 
[R.    169 J.     Police  Officer   Hamilton  of   the    Lo.s   Anijeles 
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Police  Department  observed  a  pile  of  paper  and  boxes 
from  which  tubes  had  been  taken  scattered  about  the 
premises  at  613  North  Virgil  on  September  19,  1942,  six 
weeks  after  Rose  took  possession  [R.  254 1,  and  identified 
Exhibits  No.  21  and  21 -A  as  a  fair  and  reasonable 
representation  of  the  appearance  of  that  i)lace  at  that  time. 
Before  the  picture  was  taken  the  officer  had  removed  nine 
unwrapped  tires  from  the  premises  [R.  254-255].  Im- 
mediately prior  thereto  apellant  Rose  had  been  obser\ed  in 
the  immediate  vicinity  of  the  building  by  another  city 
police  officer,  Fred  H.  Doane,  and  had  tried  to  escape  and 
in  so  doing  made  a  left-hand  turn  with  such  haste  as  to 
scrape  his  car  against  the  side  of  the  buildini^-  |  R.  242- 
244].  Appellant  Rose  at  first  denied  to  officer  Hamilton 
that  he  had  keys  to  the  building  and  stated  that  he  didn't 
have  anything  in  the  building.  Nine  tires  in  addition  to 
those  shown  by  the  photo,  Exhibits  No.  21  and  21 -A 
were  taken  from  the  building  after  keys  had  been  found 
upon  the  person  of  appellant  Rose  [R.  247-255 J.  One  of 
the  tires  was  labeled  'Terfect-Made  Tire  Company''  which 
was  the  name  under  which  Novisoff,  who  had  sold  the 
original  consignment  to  Taplin  did  business  |  R.  KW; 
Ex.  2]. 

Defendants  acquired  tires  on  other  occasions.  Sam 
Parsner  sold  3S  tires  to  defendant  Brown  on  September 
9,  1942,  at  Los  Angeles.  Ai)i)ellant  X'itagliano  was  i)re>- 
ent  and  heli)ed  load  the  tires.  These  tires  are  enumerated 
on  Exhibit  No.  22  [R.  224-22S\.  The  truck  used  to  i)ick 
up  the  tires  had  been  loaned  to  appellant  X^itagliano  on 
September  9,  1942,  by  Mr.  Graham,  manager  of  a  pro- 
visions Company.  X'itagliano  told  (irahani  he  wanted  t'» 
borrow    a    truck    to    haul    some    oil    [R.    233-2341.      The 
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license  number  of  the  truck,  as  given  by  its  owner,  had 
also  been  jotted  down  on  the  back  of  the  invoice,  Exhibit 
No.  22,  by  Mrs.  Parsner  who  made  out  the  invoice  [R. 
227-234]. 

OPA  investigator  Foster  talked  to  defendant  l>rown 
about  Parsner's  invoice.  This  took  place  at  Brown's 
l)lace  of  business  known  as  Rappan  Service.  Brown  was 
asked  if  he  had  purchased  Parsner's  tires.  He  replied  that 
he  didn't  want  to  say  whether  he  had  or  not.  After  some 
questioning  Foster  told  Brown  he  had  seen  the  bill.  Brown 
replied,  "Well  it  doesn't  have  my  signature  on  it.''  Finally 
Brown  admitted  he  had  bought  the  tires  but  stated  he  had 
sold  them  but  didn't  remember  the  name  of  the  buyer.  He 
said  he  would  produce  the  invoice  but  did  not  have  it  at 
the  time  and  suggested  that  the  investigator  return  the 
next  day  to  see  the  invoice  [R.  228].  The  following  day 
defendant  Brown  showed  Foster  an  invoice  and  gave  him 
a  copy,  Exhibit  No.  23.  Exhibit  No.  23,  the  invoice  given 
OPA  investigator  F'oster  by  Brown  for  the  pur]30se  of 
demonstrating  that  he  had  made  a  lawful  sale  of  the  tires 
to  a  dealer  purports  to  show  that  the  same  was  to  T  &  M 
Tire  .Service  and  that  the  sales  tax  number  of  that  pur- 
chaser was  AA 17452  and  that  one  Jack  Briffit  received 
the  tires  for  the  proprietor  of  1'  ^  AJ  Tire  Service.  Mr. 
Montgomery  testified  that  he  had  been  proprietor  of  the 
T  &  M  Tire  Service  until  March,  1942  and  had  used  a 
truck  in  the  business  but  that  lie  had  been  out  of  the 
business  since  that  time.  He  did  not  know  (k'fcndant 
Brown  and  ch'd  not  buy  any  tires  from  him.  His  sales 
tax  number  was  not  A  A  17452  Init  was  A  A  89(X)S.  lie 
did  not  ]ia\e  an  employee  named  Jack  Ih-ilTit  and  did 
not   buy   any   tires   of    the   description    shown   (»n    i^^xhibit 
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No.  22i  after  he  went  out  of  business  in  March.  (The 
puri)orted  sales  were  made  many  months  thereafter.) 
Montgomery  did  not  deal  in  new  tires  except  on  consign- 
ment, his  business  was  used  tires  |  R.  2v30-231].  The 
sales  tax  number  shown  on  Exhibit  Xo.  11)  was  the  bona 
fide  number  of  Henry  Immerman,  a  piano  dealer  in  Los 
Angeles,  who  never  had  any  dealings  in  tires    |  R.   22)?^]. 

In  fabricating  the  story  of  a  sale  of  the  Parsner  tires 
and  making  out  a  false  invoice,  defendant  Brown  was 
aided  by  his  recollection  of  a  firm  style  he  had  seen  on  a 
truck  at  his  station  as  disclosed  by  the  record  at  pages 
240-241.  It  there  appears  that  Sam  Rapjjan  was  once 
the  owner  of  the  Rappan  Service  Station,  that  thereafter 
defendant  Brown  operated  that  station,  that  Rapi^an  re- 
accjuired  the  station  during  December,  1942,  and  tliat  be- 
tween October  15,  1941  and  December  16,  1942.  Rappan 
had  a  truck  that  had  "T  &  M  Tire  Service"  j)rintcd  upon 
it.  It  was  a  truck  he  had  purchased  from  a  fruitman 
[R.  240-241]. 

Another  instance  of  issuance  of  a  false  invoice  to  seem- 
ingly account  legitimately  for  the  disposition  of  tires  and 
tubes  is  disclosed  in  the  testimony  of  Norman  Irwin,  au- 
ditor for  the  Eagle  Oil  Company  [R.  260-264],  Exhibit 
No.  28. 

Sam  Kelber,  a  tire  dealer  in  Ontario,  California,  met 
defendant  W'einstein  and  appellant  \Mtagliano  in  Los  An- 
geles and  told  them  tliat  he  had  decided  to  liquidate  hi^ 
tire  l)usiness.  Weinstein  told  him  he  thought  he  could 
find  him  a  customer  and  thereafter  took  api)ellant  Rose 
to  Kelber's  place  of  business.  On  August  1,  1942.  W'ein- 
stein, Rose  and  others  went  to  Kelber's  home  in  ( )ntario. 
Appellant  Mtagliano  was  also  present  in  the  living  room 
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of  Kelbcr's  home  when  the  tires  were  tallied.  The  tires 
involved  were  inventoried  on  Exhibit  No.  14  and  were 
purchased  by  appellant  Rose  for  $4,575   [R.    175-179]. 

The  tires  were  transported  from  Ontario  in  two  closed 
vans  by  C.  A.  Humbert  who  was  doing  business  as  Bay 
Cities  Express  and  Transfer  Company.  The  tires  were 
all  wrapped,  the  tubes  were  in  boxes.  The  w^indow\s  of  the 
room  at  613  North  Virgil,  where  the  tires  were  taken, 
were  all  boarded  up. 

Appellant  Rose  told  Humbert,  the  owner  of  the  vans, 
that  if  he  needed  any  tires  Rose  would  go  down  to  the 
OPA  for  him  and  save  him  a  lot  of  red-tape   [R.   194 1. 

During  August,  1942,  defendant  Weinstein  met  Reuben 
Slavett  who  was  in  the  tire  business  under  the  style  Dandy 
Tire  Co.  at  1(S50  East  Colorado  Street,  Pasadena.  Wein- 
stein told  Slavett  he  could  hnd  a  buyer  for  Slavett's  tires 
and  took  him  to  see  appellant  Rose.  Slavett  sold  Rose  a 
quantity  of  tires  for  $2,900.  These  tires  are  listed  on 
Exhibit  No.  20.  The  next  day  Rose,  in  company  with 
drivers  from  the  same  trucking  concern  that  had  carted 
the  previous  ])urchase  of  tires  from  Ontario,  called  at 
Slavett's  ])lace  of  business  in  Pasadena.  Appellant 
Vitagliano  and  defendant  Weinstein  were  also  present. 
There  were  212  new  tires  and  798  new  tubes  involved  in 
this  transaction.  They  constituted  substantially  all  the 
stock  of  tires  Slavett  had.  On  August  22.  wliicli  was 
the  date  said  transaction  was  consummated  the  aforesaid 
Humbert  again  took  his  van  and  carted  the  tires  to  hi 3 
North  X'irgil.  This  was  at  the  request  of  appellant  Rose. 
After  tliis  transaction  had  been  comi)leted,  api)ellant  Rose 
told  Sla\ett  that  if  he  knew  anybody  else  who  had   new 
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tires  to  sell  to  get  in  tnuch  with  him  and  he  would  com- 
pensate Slavett   [R.  208-216]. 

Twenty  days  had  intervened  between  this  transaction 
and  the  purchase  of  tires  from  Kelber  at  Ontario. 

The  moving  man  Humbert  testified  that  after  he 
brought  in  the  tires  from  Ontario  the  room  at  613  Xorth 
X'irgil  was  better  than  three-quarters  full  of  tires,  but 
that  when  he  took  the  tires  there  from  the  Slavett  pur- 
chase at  Pasadena  twenty  days  later  very  few  tires  were 
left  [R.  194-195]. 

Around  the  floor  of  the  room  on  the  day  of  the  second 
delivery  of  tires  by  Humbert  there  was  quite  a  ])ile  of 
tire  wrappings.  At  the  request  of  appellant  Rose  the 
entry  on  Humbert's  invoice  was  ''Auto  Accessories"  in- 
stead of  "tires"  [R.  196].  The  same  moving  man  moved 
the  original  stock  of  tires  purchased  by  Taplin  from  Novi- 
soff  from  the  City  Terrace  address  to  the  Sunset  Boule- 
\ard  storeroom  which  appellant  Rose  had  rented  from  Mr. 
Randall  [R.  196-199]. 

This  delivery  commenced  at  5:30  in  the  evening  [R. 
197  I  and  continued  until  8:00  p.  m.  |R.  199 1. 

The  cargo  was  referred  to  on  the  invoice.  Exhibit  Xo. 
18.  at  a])pe]lant  Rose's  request  as  "Auto  Accessories"  in- 
stead of  "tires".  Some  of  the  tires  were  sent  to  another 
address  in  another  truck  belonging  to  Humber  [R.  198]. 
At  the  time  of  the  transfer  of  the  tires  of  the  ()ntari(' 
purchase  to  613  North  Virgil,  Rose  used  the  name  oi 
"Sam  l)lank"  in  his  dealings  with  Mr.  Parmalee.  Hum- 
bert's truck  driver  [R.  23()|.  The  trucks  used  bv  Hum- 
bert were  closed  \ans  fR.  197|.  The  rear  of  tlie  trucks 
were   covered   with   tarpauhn.    the   tires   inside   were   com- 
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pletely  covered  up.  On  the  first  occasion  they  were  hid- 
den under  furniture  pads  on  orders  from  appellant  Rose. 
The  delixery  to  the  premises  rented  from  Mr.  Randall 
was  timed  so  that  it  was  getting  dark  when  the  trucks 
arrived   |  R.  203]. 

Thereafter  appellant  Rose  asked  Humbert,  the  owner 
of  the  trucking  service,  whether  the  OPA  had  called  up. 
He  wanted  to  know  if  the  OPA  had  asked  where  the 
tires  went  to.  Finally  the  invoice  showing  the  trucking 
transaction  was  falsified  so  that  it  did  not  show  the  des- 
tination of  the  tires.  It  w^as  made  out  that  way  at  a})- 
pellant  Rose's  request.  Exhibit  No.  18  [R.  199-200]. 

On  July  21,  1942,  Mike  Kreling,  a  service  station  op- 
erator, sold  appellant  Rose  48  new  tires  and  128  or  130 
new  tubes.  After  the  price  had  been  quoted  Rose  and  be- 
fore he  accepted  the  offer,  he  stated  that  he  desired  to 
take  uj)  the  matter  with  his  partner.  When  the  sale  was 
consummated  Kreling  thereby  liquidated  his  stock  of  tires 
and  gave  Rose  an  invoice.  Exhibit  No.   10   [R  .158]. 

Defendants  Weinstein  and  Taplin  attempted  to  ])ur- 
chase  tires  from  one  Steinberg  a  couple  of  months  after 
the  freezing  of  tires  but  Steinberg  declined  to  sell  [R. 
264]. 

Appellant  Rose  called  on  one  Paddock,  a  tire  job])er  at 
a  time  estimated  as  May,  1942,  and  examined  60  or  70 
tires,  all  new  in  wrappers.  Paddock  referred  liim  to  tlie 
owner  of  the  tires  but  no  sale  was  consummated  [R. 
265]. 

In  May,  1942,  defendant  Weinstein  and  appellant 
X'^itagliano  ])urchased  a  ()uantity  of  tires  from  one  l)a\is. 
In  checking  tlie  tires  Davis  missed  the  invoice  and   found 
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that  either  W'einstein  <»r   X'itag-liano  had  it  in  hi.s  pocket 
[R.  272-274]. 

On  October  1,  1942,  appellant  Rose  went  to  the  Hertz 
truck  service  in  Los  Angeles  and  rented  a  closed-in  body 
truck.  When  it  was  returned  it  had  four  tires  in  it.  One 
of  the  tires  bore  a  pasted  slip  on  which  the  words  "Per- 
fect-Made Tire  Co.",  1161  South  Main  Street,  Los  An- 
geles" were  written.  This  was  the  trade  style  under  which 
Novisoff  did  business.  Novisoff  is  the  man  who  first  sold 
tires  to  defendant  Taplin  in  May,  1942  [R.  171-172]. 

On  October  13,  1942,  Mr.  Foster,  an  OPA  investi- 
gator, saw  appellant  Rose  go  into  a  driveway  on  Sunset 
Boulevard.  He  waited  for  some  time  and  then  walked  in, 
leaving  his  car  outside.  There  was  an  Oldsmobile  on  the 
premises  with  quite  a  large  trunk  over  its  rear.  The 
trunk  was  open.  The  rear  had  been  filled  with  tires  and 
some  tubes.  Rose  was  covering  them  (ner  with  a  blanket 
when  he  observed  Foster.  He  said.  "Can't  I  do  anything 
without  you  being  on  my  trail?"  The  door  was  open  to 
a  warehouse  at  the  premises  and  with  Rose's  consent 
Foster  looked  in  and  counted  eight  large  tires  and  a])pr()xi- 
mately  100  new  tubes.  In  the  center  of  the  room  were 
numerous  wrappings  of  tires  and  a  large  number  of  empty 
tube  boxes.  Foster  made  the  statement  that  Rose  had 
gotten  rid  of  quite  a  few  tires  out  of  there  recently.  Rose 
incjuired  how  he  knew  it.  Foster  replied  he  knew  how 
many  had  been  in  there   |R.  v^02-3031. 

Sometime   subsecjuent   to   March,    P)42,   Leo    Isrnhower. 
a  laundrv  man,  went  to  a  small  office  at  a  service  station 
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in  T.os  Angeles.  Appellant  Rose  was  in  the  office  and 
the  subject  of  inner  tubes  was  mentioned.  Isenhower 
talked  to  Rose  about  it. 

'The  sum  and  substance  of  the  conversation  was 
that  he  had  some  inner  tubes  for  sale.  I  needed  them. 
He  said  he  could  sell  them  to  me,  and  I  said  T  would 
like  to  get  them,  so  T  made  an  agreement  to  buy  them 
from  him.  *  *  *  I  met  him  on  a  different  day, 
a  day  or  two  later,  it  was  convenient  to  him  and 
convenient  to  me,  and  I  got  them  at  another  ])lace. 
It  was  near  9th  and  LaBrea,  on  a  vacant  lot,  next 
to  a  large  building.  *  *  *  He  brought  along  the 
inner  tubes  I  had  agreed  to  buy  from  him,  and  T 
bought  them  from  him.  It  seems  to  me  there  was 
five  or  six;  I  think  there  were  six  boxes  of  them.  1 
think  there  were  six  in  a  box.  That  would  be  36  inner 
tubes.  I  paid  him.  I  can't  recall  exactly  what  price 
that  I  paid  him  was,  but  it  was  close  to  what  wc  had 
originally  agreed  on.  *  *  *  j  ^^g  j-^^^-  ^  retail 
tire  dealer  at  that  time.  I  am  a  laundry  man.  I  did 
not  have  any  certificates  from  any  rationing  board 
to  obtain  these  tubes"  [R.  276-279]. 

Appellants  attempt  to  make  a  point  that  there  is  no 
testimony  that  tlie  tubes  were  new.  However,  from  tlie 
foregoing  it  is  to  be  noted  that  the  tubes  were  boxed  six 
in  a  box,  and  the  following  quotation  indicates  that  the 
l)arties  contemplated  new  tubes.  Considering  the  testi- 
mony together  with  the  circumstances  that  appellant  Rose 
was  observed  packing  new  tubes  in  quantity  into  his  car 
from  a  stock  of  new  tubes,  it  was  reasonable  for  the  iur\' 
to  infer  thai  the  sale  to  Tsenhower  was  of  new  tnhe.s. 

"1    was  getting  the  tubes    for   both   truckN :   and   it 
was  my  impression  that  inner  tubes,  new  inner  tubes, 


— 3^- 

were  frozen  and  the  only  place  that  a  private  party 
could  buy  them  would  be  to  find  somebody  that  had 
them  that  he  could  get  them  from.  I  learned  differ- 
ent since  them,  but  that  was  my  impression  at  the 
time.  I  felt  that  I  was  perfectly  O.K.  to  ^n  ahead 
and  buy  the  tubes  from  him,  so  I  never  talked  about 
it.     I  didn't  think  I  was  violating  any  law"  [R.  279]. 

Appellant  tried  this  part  of  the  case  on  the  theory  that 
the  particular  tubes  were  new.  He  tried  to  show  that  the 
witness  Isenhower  had  been  granted  immunity  in  con- 
sideration of  his  testimony.  Although  this  effort  was 
fruitless  to  him  it  tended  to  establish  that  it  was  recog- 
nized in  the  trial  of  the  case  that  the  matters  testified  to 
by  Isenhower  concerned  a  sale  of  new  tubes  in  a  manner 
that  constituted  a  violation  of  the  regulations    |R.  282]. 

Appellant  Rose  went  to  the  service  manager  ni  a  used 
car  concern  in  September,  1942,  and  offered  to  sell  new 
tires  at  a  price  of  $35.00  a  piece  in  lots  of  100  or  more, 
or  $37.50  a  ])iece  in  lots  of  4.  These  prices  were  clearly 
disproi)ortionate  to  the  representative  price  for  new  tires 
|R.  256]. 

On  June  24,  1942,  Willis  S.  Storms,  an  in\estigat(^r 
for  the  OF\A,  went  to  a  parking  lot  in  Los  Angeles  which 
was  operated  by  ap])ellant  Rose.  He  had  a  conversation 
with   Rose  as  follows: 

"I  had  a  conversation  with  him.  No  one  else  was 
present  there  in  liearing  of  the  conversation.  Tt  took 
place  in  the  little  office  building  on  the  lot.  gas  sta- 
tion   office. 

**I  said,  'Ren?'  He  said,  'Yes.'  'T  want  to  see  you 
for  a  minute.'  He  says,  'What  abcnit?'  T  said. 
Tires.'      He    .says,    'What    kind    of    tires?'      1    said, 
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'New  tires.'  'Who  sent  you?'  I  said,  'The  old  gentle- 
men down  on  the  parkini^  lot  on  Sixth  Street.'  'Why 
didn't  he  fix  you  up?'  Mr.  Rose  continued.  'He  told 
me  that  I  would  have  to  see  you;  that  you  were  the 
owner.'  Rose  then  said,  'How  many  tires  do  you 
want  and  what  size?'  T  said,  'Well,  it  depends  on 
the  price.'  And  then  he  said,  before  I  continue  fur- 
ther, he  said,  'Have  you  got  any  identification?'  And 
I  said,  'What  for?'  He  said,  'I  can't  afford  to  take 
any  chances,  you  know.'  I  said,  'Well,  T  have  got 
the  money  to  buy  the  tires  and  that  is  all  I  want  to 
discuss  with  you.'  He  said,  'Well,  I  should  know 
something  about  you.  Have  you  got  a  business  card 
or  something'  I  said,  'No.'  I  said,  'You  are  not 
going  to  get  me  in  any  trouble  and  1  am  not  going  to 
tell  you  who  I  am.  In  fact,  it  is  none  of  your 
business.'  He  looked  me  over  pretty  carefully.  And 
he  said,  'Well,  what  size?'  And  I  said,  '6.50  x  16s.' 
Rose  said,  'Well,  I  can  give  you  four  beautiful  new 
tires,  Goodyear  or   Miller,   for  $175.' 

"I  said,  'I  could  not  probably  afford  that  much.' 
I  asked  him  how  much  new  retreads  would  be.  He 
says,  'I  will  give  you  four  dandies  for  $25  apiece.' 
T  said,  'Well,  I  haven't  got  the  money  with  me,  but 
when  can  T  get  the  tires?'  He  said,  'Well,  what  do 
you  want  to  do?  Do  you  want  new  tires  or  re- 
treads?'    I   said,  'I   don't  know.' 

"So  he  handed  me  a  parking  ticket  with  a  tele- 
phone number  on  it  [\Lx.  ^2\,  and  said,  'Call  me  up 
at  this  telephone  number  tomorrow  morning  and 
tell  me  what  you  want  and  1  will  tell  you  wlierc  !<> 
meet  me.     *     ''     *    |R.   345-346.] 

"I  left  the  i)remises  at  955  South  Hill  Street.  1 
returned  to  those  premises  again  the  fnllowinr.-  nioru- 


ing  at  11  :00  o'clock,  T  saw  Ben  Rose  at  the  same  loca- 
tion, 995  South  Hill  Street.  I  had  another  conversa- 
tion with  him.  *  *  *  arrived  at  this  j^arking 
lot  at  1 1  :00  o'clock  and  was  greeted  by  this  young 
man  representing-  liimsclf  as  Da\icl  Rose.  Hen  Rose 
arrived  a  very  few  minutes  after  1  arrived  on  the 
parking  lot.  Ben  Rose  immediately  started  to  (jues- 
tion  me  again  as  to  my  identity. 

"He  said,  'I  have  got  to  know  something  about 
you.'  And  I  said  to  Rose,  'T  thought  we  had  dis- 
cussed that  yesterday.'  He  said,  'Well  who  are 
you?'  And  I  said,  'it  is  none  of  your  business.'  And 
I  repeated,  'You  are  not  going  to  get  me  into  any 
trouble  and  T  haven't  got  any  papers.'  He  said,  *1 
am  not  worried  about  that  and  I  can't  afford  to  take 
any  chances.'  I  said,  'Well,  what  about  the  tires? 
Where  are  they?'  He  said,  'Well,  we  have  to  go 
over  here  a  few  blocks.'  He  said,  'What  did  you 
decide  on?'  I  said.  Two  new  6.50x16  tires  and 
two  new  retreaded  tires.' 

"Ben  Rose  and  his  brother  and  I  started  to  walk 
oft*  the  lot,  when  the  defendant  said,  'Well,  let's  get 
in  your  car,'  meaning  my  car.  1  started  the  car  and 
had  driven  approximately  25  or  v30  feet  when  the  de- 
fendant asked  me  to  stop,  and  both  he  and  his 
brother  got  out  of  the  car  and  walked  over  a  short 
distance,  I  would  say  20  feet  or  ^0  feet,  to  the  ])ark- 
ing  lot  attendant.  He  came  hack  and  said,  '1  guess 
we  can't  do  no  busines.s,  .Mr.'  1  just  brandished  m}- 
hand  casually,  got  in  my  car  and  droxe  ott  the  lot." 
[R.  346-348.J 
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Following-  the  above  mentioned  transaction,  Mr.  Hoff- 
man of  OP  A  had,  in  June,  1942,  a  conversation  with 
Mr.  Storms  and  appellant  Rose  at  the  office  of  the  OPA 
as  follows : 

"*  *  *  T  proceeded,  first,  to  talk  to  Mr.  Storms 
and  Mr.  Foster,  in  the  presence  of  Mr.  Rose,  and  at 
that  time  Mr.  Foster  and  Mr.  Rose — Mr.  Storms  in- 
formed me  that  Mr.  Storms  had  been  down  to  Mr. 
Rose's  service  station  located,  T  believe,  on  the  cor- 
ner of  Olympic  and  Hill,  and  had  had  a  conversa- 
tion with  Mr.  Rose  in  which  Mr.  Rose  had  offered 
to  sell  Mr.  Storms  four  new  tires  for,  I  believe,  a 
price  of  v$l 75.00,  and  had  offered  also  to  sell  Mr. 
Storms  some  retreaded  tires  for,  I  believe.  $16.00  or 
$17.00  each. 

"I  then  asked  Mr.  Rose  if  he  was  the  owner  and 
operator  of  this  service  station;  and  he  said,  'I  refuse 
to  answer.'  1  said,  'You  have  heard  Mr.  Storms  re- 
cite what  he  just  told  me.  Did  that  take  place.'  He 
said,  'T  refuse  to  answer.'  T  asked  him  if  he  knew — 
if  he  operated  a  parkino-  lot  known  as  the  Capital 
Parking  Lot,  or  Capital  Auto  Parks,  to  which  he 
rei)lied,   'There  are   many   Capital   Auto   Parks.' 

"Well,  he  said,  'I  am  speaking  of  the  Ca])ital  Auto 
Park  mentioned  by  Mr.  Storms,  located  on  6th 
Street,  I  believe.'  He  said,  T  refuse  to  answer.' 
T  asked  him  if  he  sold  tires  at  his  service  station 
at  the  corner  of  Olympic  and  Hill:  and  he  said,  *A11 
service  stations  sell  tires.'  I  asked  him  if  lie  sold 
new  tires.  He  said,  'I  refuse  to  answer.'  1  asked 
liim  if  lie  sold  used  tires.  He  said,  'Yes,  we  sell 
used  tires.'  *  *  *  J  said,  'Now,  did  you  otler 
to  sell  Inspector  Storms  some  new  tires  for  SI 75, 
a.s  lu*  states?'  He  said.  *1  never  saw  Tns])ector  Storms 
before  in   mv  life.'      I    said,   *V(JU  mean   vou   did   not 


see  him  before  xcii  came  rij^ht  here  in  this  rcK^m?' 
He  says,  'I  have  never  seen  hint  before  in  my  life/ 
T  said.  'You  know  Inspector  Foster,  this  gentleman 
here?'  He  said.  *I  never  saw  Inspector  F'oster  be- 
fore in  my  life.'  *  *  *  Mr.  Storms  a^ain  went 
through  and  repeated  that  he  had  ^one  into  this 
parking  lot.  after  being-  at  the  Capital  Auto  Parks 
first,  and  tliere  being  interviewed  by  an  attendant, 
then  from  there  he  had  gone  over  to  the  station  at 
Olympic  and  Hill  and  had  met  Mr.  Rose,  and  that 
Mr.  Rose  at  that  time  had  offered  to  sell  him  the 
four  new  tires  for  $175  and  the  retreaded  tires  for 
about  $16  each. 

"I  said,  'Did  he  ask  you  or  did  you  offer  to  state 
that  you  had  any  rationing  certificate?'  Mr.  Storms 
said,  'No.'  I  then  said  to  Mr.  Rose,  again.  'Mr. 
Rose,  did  you  offer  to  sell  these  new  tires  or  retreaded 
tires  to  Mr.  Storms?'  He  said,  'T  never  saw  Mr. 
Storms  before  in  my  life.'  *  =i^  *  j  asked  him 
if  he  had  sold  tires  in  the  past  and  he  said  he  had. 
1  asked  him  if  he  sold  tires  without  rationin.Li  certifi- 
cates and  he  said,  'You  can't  sell  tires  without  ration- 
ing certificates.'  I  said,  'Did  you  sell  tires  without 
rationing  certificates?'     He  said,  'I  refuse  t(^  answer.' 

"And  generally,  from  that  point  on  Mr.  Rose 
stated  that  he  would  refuse  to  answer  an\-  further 
questions."     |R.  285-287.] 

On   the   same  day   A])j)ellant    Rose   had   a   con\ersation 
with  Mr.   lM)ster  who  related  it  as  follows: 

"After  this  statement  had  been  taken  from  Mr. 
Rose,  Mr.  Rose  told  me  that  he  w(Uild  like  to  speak  to 
me  alone.  T  followed  him  outside.  No  one  else  went 
with  me.  We  went  out  in  the  highway,  toward  the 
front  door  of  1033  South  Broadwav.  where  wc  stood. 
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Mr.  Rose  asked  me  if  1  reiiKMiibered  seeinj;-  him  any 
place,  and  1  told  him  1  didn't  believe  I  did.  (This 
conversation  took  place  in  June,  1942.)  He  said,  M 
know  yon.  I  have  seen  you  up  at  Louis  Vita^liano's, 
on  his  lot.'  I  said,  'What  were  you  doin^  up  there?' 
He  said,  'What  do  you  think?'  T  asked  Ben  at  that 
time  to  tell  me,  T  said,  'Why  don't  you  come  across 
and  tell  me  what  you  know  about  this  deal?  It  is 
going  to  make  it  a  lot  easier  if  you  tell  us  all  you 
know  about  these  things,  and  let  us  get  it  over  with.' 
He  said,  'I  don't  think  I  can,  as  long  as  there  is 
anyone  writing  down  what  T  say.'  He  asked  me  if  I 
knew  Les  Carston,  and  I  said  I  did  not.  He  asked 
me  if  T  knew  Sam  Weinstein,  and  I  said  I  did.  He 
said,  'I  know  all  of  these  boys  too.'  *  *  *  j  j-^^^^. 
met  him  two  or  three  weeks  after  that  date  at  his 
service  station  at  955  South  Hill  Street.  I  liad  a 
conversation  with  him.  *  *  *  j  vvent  in  to  talk 
to  Ben  regarding  another  tire  movement.  1  asked 
him  if  he  knew  anything  about  it,  and  he  said  he 
l)Ossibly  did,  but  he  didn't  care  to  discuss  it.  So  he 
said.  'Jack',  he  said,  'You  are  on  the  wrong  side  of 
this  thing.  Why  don't  you  get  wise  to  yourself,  and 
get  in  on  the  right  side?  There  is  some  money  to  be 
made.'  So  I  told  him  I  wasn't  interested.  Me  said. 
'W>11,  T  know  where  there  can  be  a  few  thousand 
dollars  picked  up  if  you  just  lay  off.  I  know  one 
thousand  you  would  get  right  away,  and  1  know  se\ - 
eral  others  that  you  can  get,  and  I  would  be  glad  to 
take  care  of  it  for  you.'  I  told  him  I  wasn't  inter- 
ested in  that  at  all;  that  I  had  a  job  to  do,  and  I  was 
trying  to  do  it.  About  that  time  some  fellow  went 
by  whom  he  knew — who  Ben  knew  was  in  the  tire 
business,  those  we  had  some  trouble  with,  and  he 
a.sked  me  if  1  saw  Shorty  go  by,  and  1  said  ye>.  Ik- 
said,  'You  had  better  get  out  of  here.'     1  said,  'Why?' 
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He  said,  'Those  fellows  don't  like  to  see  you  in  here. 
They  are  liable  to  come  back.  I  have  gotten  in  trouble 
with  them  already,  because  they  have  seen  me  with 
you.  If  they  see  you  in  here  a  lot,  they  mi^^fht  think 
1  am  telling  you  a  lot  of  things  T  shouldn't.'  *  *  * 
the  next  time  I  saw  Ren  was  when  he  came  in  to  Mr. 
Dundas'  office.  *  "^^  *  that  was  about  the  middle 
of  July.  *  *  *  [ii  the  Office  of  Price  Administra- 
tion. There  was  a  conversation  then.  Rose  made — 
T  don't  recall  his  exact  words,  but  he  said  he  knew 
he  was  in  trouble,  and  he  had  been  thinking  it  over, 
and  he  was  just  wondering  how  he  could  get  out.  He 
said,  'T  am  willing  to  spend  $500,  or  whate\er  it  is, 
to  get  out  of  this,  and  get  clean  and  straight  again.' 
T  don't  recall  who  said  it,  whether  Mr.  Dundas  or 
myself  said  it — we  did  not  know  how  deep  he  was 
involved  at  that  time,  and  we  would  like  to  have  him 
tell  us  just  how  deep  he  was  involved ;  what  he  liad 
done.  He  said,  'Have  you  ever  been  threatened?' 
We  said  no  we  had  not.  He  said,  T  have.'  He  said, 
'Some  of  these  boys  I  have  been  dealing  witli  came 
around,  and  put  a  gun,  laid  a  gun  on  the  counter 
here,  and  said  to  me:  'You  see  this?  You  wouldn't 
want  to  be  found  lying  around  the  road  some  i)lace. 
would  you?'  They  asked  him,  'Do  you  know  wliat 
that  is?'  He  said,  'Yes,  it's  a  gun.'  And  they  said. 
'^^)u  wouldn't  want  it  used,  or  anything,  would  you?' 
He  said  no.  They  said,  'Jusl  remember:  you  don't 
know  anything  when  somebody  comes  around  to  ask 
you — '  *  *  *  he  said  he  couldn't  tell  us  any  more. 
\\'e  told  him,  so  far  as  we  were  concerned  we  did 
not  know  just  how  deep  he  was  in  the  thing,  and  it"  lie 
wouldn't  tell  us  we  would  hax'e  to  C(^ntinue  with  our 
in\estigation.  *  *  *  ]  ^y^-^s,  walking  north  on  \'ir- 
gil,  riglU  in  trout  of  ()\\.  which  was  an  em])tv 
grocery  store  building,  and  I  saw  Mr.  Rose  pull  uj) 


to  the  lot  right  ahead  of  nic.  *  '•'  *  A^^ain  he 
made  the  statement  to  me  that  he  thought  I  was  on 
the  wrong  side  of  this,  and  asked  me  if  1  was  still 
fooling  around  with  the  OPA.  I  said  I  was.  He 
said,  'Well,  you  are  still  on  the  wrong  side.  I  think 
you  are  dealing  with  some  pretty  tough  boys.  You 
are  liable  to  get  hurt.'  "     [R.  293-299.] 

Appellants  argue  that  if  none  of  the  overt  acts  are  rele- 
vant, material,  or  competent,  that  there  cannot  be  suffi- 
cient evidence  to  warrant  a  conviction.  Of  course  the 
law  recjuires  that  some  one  overt  act  be  done  pursuant 
to  the  conspiracy  in  order  that  it  be  established  that 
the  matter  was  not  idle  talk,  but  an  active  conspiracy. 

Appellee  agrees  that  it  is  necessary  that  at  least  one 
overt  act  be  proved  and  in  order  to  be  an  overt  act 
within  the  meaning  of  the  conspiracy  law,  it  is  essential 
that  the  act  be  done  in  an  effort  to  effect  the  object  of 
the  conspiracy.  This  is  the  holding  in  the  three  cases 
cited  by  appellant  at  page  25  of  his  brief. 

The  record  abounds  with  testimony  of  overt  acts.  The 
conspiracy  charged  was  one  to  "commit  offenses  against 
the  United  States,  that  is  to  say,  to  sell,  trade,  lease,  ship 
and  transfer  new  rubber  tires,  casings  and  tubes  to  con- 
sumers in  violation",  etc.    [R.   78]. 

]^"'or  what  purpose  did  appellants  at  a  time  when  the 
sales  of  tires  were  being  restricted  and  strictly  rationed 
g(j  into  the  market  and  purchase  the  entire  tire  and  tube 
stocks  of  several  dealers.  One  of  these  dealers,  Xovisoff, 
said  to  defendant  Taplin,  ''How  the  dickens  can  you  sell 
tires?     We  liave  sold  only  a  few  tires"   |R.   131  |. 

The  only  inference  to  be  drawn  from  the  accumulation 
of  the  substantial  stocks  of  several  retiring  tire  dealers, 
and  the  rapid  disposition  thereof,  unexplained  by  the  pro- 
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duction  of  a  single  rationing  certificate  is  that  appellants 
acquired  their  large  stocks  of  tires  to  effect  their  (jbject 
of  selling  and  transferring  them  without  taking  in  cer- 
tificates. 

When  during  a  period  of  strict  governmental  regula- 
tion of  the  tire  trade,  the  api)ellants  sought  to  conceal 
their  activities,  it  can  only  be  concluded  that  their  activi- 
ties could  not  stand  the  investigation  that  dealing  in  the 
open  would  invite.  Overt  Act  C.  [R.  78]  shows  an  at- 
tempt by  appellant  Rose  to  conceal  his  acquisition  of  a 
stock  of  tires  and  their  storage  place,  for  he  falsely  led 
his  landlord  to  believe  that  the  premises  were  rented  for 
conduct  of  a  furniture  and  equipment  business.  0\ert 
Act  E.  had  like  purpose. 

Overt  Act  G.,  proved  by  Exhibit  No.  28  and  the  testi- 
mony of  Air.  Irw^in  [R.  260-264]  shows  an  attempt  to 
create  a  false  record  of  sales  of  tires.  To  the  same  ef- 
fect was  the  falsified  record  of  a  sale  by  defendant  r)rown 
of  tires  to  the  T  &  M  Tire  Service,  a  concern  that  was 
out  of  business  at  the  time. 

Appellant  X'itagliano  and  defendant  Taplin  ha\e  at- 
temi)ted  to  mislead  OPA  inxestigators.  Ta])lin  tdd  them 
that  it  was  the  purpose  to  store  certain  tires  in  Ilekins 
warehouse.  Thereafter  they  took  the  tires  to  the  warc- 
hoUvSe  building  and  parked  the  trucks  containing  them  out 
in  front  where  they  were  observed  by  the  OPA.  This  is 
no  doubt  what  the  defendant  intended.  However,  the 
attendant  in  the  warehouse  testified  that  when  lie  in- 
formed appellant  \'itagliano  that  the  tires  could  not  be 
removed  from  the  wareliouse  without  certificates  Vitag- 
liano  left  without  making  any  arrangement  for  thr  stor- 
ing of   the   tires   and   the   tires   thereafter    were   taken   in 


charge  by  appellant  Rose.  It  was  from  this  stock  of  tires 
that  appellant  Rose  loaded  the  trunk  of  his  automobile  at 
the  time  he  was  observed  doing  so  by  OPA  investigator 
Foster. 

In  addition  is  the  clear  evidence  of  the  sale  of  new 
tubes  by  appellant  Rose  to  the  witness  Isenhower.  It  is 
clear  that  there  must  have  been  many  other  sales  for  the 
stock  of  tires  kept  in  the  Hollywood  storage  place  which 
had  been  rented  by  appellant  Rose  diminished  and  large 
accumulations  of  tire  wrappings  and  empty  tube  boxes 
were  found  lying  on  the  floor  of  these  places.  There  is 
nothing  in  the  record  to  indicate  that  appellants  ever  re- 
ceived certificates  from  any  one,  although  it  would  have 
been  extremely  simple  had  the  stock  of  tires  gone  into 
legitimate  trade  to  have  offered  such  evidence  at  the  trial, 
llie  only  explanation  ever  given  by  any  of  the  defendants 
as  to  disposition  of  the  tires  was  the  showing  to  OPA 
investigators  of  false  invoices  purporting  to  show  that 
the  tires  had  been  sold  to  dealers.  One  of  the  dealers 
turned  out  to  be  a  piano  merchant  who  denied  the  transac- 
tion |R.  233].  All  of  the  movements  of  appellants  were 
cloaked  in  secrecy. 

Appellant  Vitagliano  borrowed  a  truck  from  one  (ira- 
ham,  telling  Graham  he  wanted  to  haul  oil  in  it,  but  he  in 
fact  used  the  truck  to  haul  tires   |  R.  233-234]. 

Ap])ellant  Rose  offered  to  arrange  for  tires  to  be  issued 
to  a  transfer  man  saying  that  Rose  would  go  to  tlie  OPA 
and  save  the  transfer  man  a  lot  of  red-tape  |R.  194|. 

The  moving  man  Humbert  filled  Rose's  storage  (|uar- 
ters  at  613  North  Virgil  to  three-quarters  full  of  tires 
and  twenty  days  later  delivered  another  van  full  of  ti rvs 
to  the  address  and   found   very   few  tires  left    [R.    164]. 


Appellant    Rose   asked    him    to   enter    the    tires    upon   his 
records  as  auto  accessories. 

Appellant  Rose  made  many  statements  to  OPA  investi- 
gator Foster  which  are  inconsistent  with  the  conduct  of  a 
legitimate  tire  dealer.  Appellant  Rose's  transaction  with 
OPA  investigator  Storms  can  only  be  explained  as  indica- 
tive of  a  plan  to  sell  new  tires  without  rationing  certifi- 
cates, a  plan  which  was  not  completed  as  to  the  witness 
Storms  because  of  a  suspicion  that  Storms  might  be  allied 
with  law  enforcement.  The  very  price  of  tires  cjuoted  to 
Storms  is  palpably  the  price  of  a  black  market  operator. 
The  same  is  true  of  the  offer  by  appellant  Rose  to  sell 
tires  to  the  sales  manager  for  the  Smiling  Irishman.  The 
compelling  force  of  the  evidence  suggests  the  appropriate- 
ness of  the  court's  language  in  its  decision  in  Hcndcrsoji 
V.  United  States,  143  F.(2d)  681    (CCA.  9  1944): 

"(2)  The  proof  in  a  criminal  case  need  not  ex- 
clude all  doubt.  If  that  were  the  rule,  crime  would 
be  ])unished  only  by  the  criminal's  own  conscience, 
and  organized  society  would  be  without  defense 
against  the  conscienceless  criminal  and  against  the 
weak,  the  cowardly  and  the  lazy  who  would  seek  to 
live  on  their  wits.  The  proof  need  go  no  further 
than  reach  that  degree  of  probability  where  the  gen- 
eral exi)erience  of  men  suggests  that  it  has  passed 
tlic   mark   of   reasonable  doubt. 

"And  judges  and  juries  do  not  begin  the  solution 
of  tlie  C()m])lex  problems  presented  to  them  from  a 
zero  of  knowledge.  They  start  with  the  vast  com- 
mon knowledge  and  understanding  possessed  by  tlie 
people.  Applying  such  common  knowledge  and  un- 
derstanding to  the  evidence  in  this  case,  ran  there 
be  the  slightest  doubt  about  tiie  essentials  of  tin's 
case! 
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V. 

The  Court  Did  Not  Err  in  Refusing  to  Strike 
Evidence. 

The  motions  to  strike  evidence  were  upon  the  ground 
that  no  corpus  delicti  had  been  ])roved. 

There  was  also  a  motion  to  strike  the  testimony  of  the 
witness  Foster  upon  the  ground  that  it  was  hearsay.  Ap- 
parently appellants'  theory  is  that  h^jster  testified  to  hear- 
say when  he  related  conversations  which  he  had  with  ap- 
pellant Rose.  Appellant  Rose  was  not  in  a  position  to  raise 
the  objection,  and  as  to  appellant  V'itagliano  it  is  funda- 
mental law  that  the  statements  made  by  a  conspirator  to 
effectuate  and  promote  the  objects  of  the  conspiracy  is 
binding  upon  all  the  conspirators. 

Jitiuj  Quay  v.  United  States,  222  Fed.  766  (CCA. 
9th  1915); 

Williams  v.  United  Stales,  3  Fed.(  2d)  933  fCCA. 
6th  1925). 

There  can  be  no  doubt  from  a  review  of  the  testimony 
that  the  statements  made  by  Rose  to  Foster  were  made 
during  the  life  of  the  conspiracy  and  not  after  it  was  ter- 
minated. The  statements  were  made  either  for  the  pur- 
pose of  deceiving  Foster  who  was  an  in\estigator  attempt- 
ing to  uncover  the  crime,  or  of  dissuading  h^)ster  from 
continuing  his  inxestigation  by  tlireats,  or  of  bribing  him 
to  cease  his  investigation,  or  to  induce  him  to  desert  his 
trust  and  join  the  conspiracy.  Xecessaril)-  such  a  pur])()se 
was  in  furtherance  of  the  conspiracy,  ll  is  also  noled  that 
the  statements  were  made  long  before  the  conspiracy  ended. 
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VI. 

The  District  Court  Did  Not  Err  in  Denying  Defend- 
ants'  Motion   for  Arrest  of  Judgment. 

A.  The  first  ground  urged  hy  ajipeUant  is  that  the 
Indictment  was  defective.  That  suhject  has  ])reviously 
been  deah  with  in  this  brief  and  for  that  reason  will  not 
be  repeated  here. 

B.  The  second  gr(4ind  i>  that  h^xhibit  Xo.  26  and  the 
tires  enumerated  thereon  were  inadmissible  evidence  by 
reason  of  an  alleged  illegal  seizure  of  the  tires.  Although 
appellants'  brief  does  not  so  state  this  point  is  apparently 
raised  only  as  to  api)ellant  Rose,  for  appellant  Rose  was 
the  only  person  to  ever  claim  ownership  of  the  tires  [R. 
249  and  252]. 

It  is  doubtful  whether  even  Rose  can  raise  the  ])()int  for 
at  the  time  the  tires  were  seized  even  appellant  Rose  him- 
self claimed  that  he  had  j)re\i()usly  sold  the  tires  and  was 
not  the  tenant  of  the  place  where  they  were  fr)und  and 
knew  nothing  about  it  |R.  299-3001. 

One  who  disclaims  ownership  of  property  seized  can  not 
comi)lain  of  alleged  illegality  n\  the  seizure. 

IiKjraui  V.  United  Stales,  113  Iv(2d)  966  (CCA. 
9th  1940). 

The  point  was  not  scas(^nably  raised  in  the  District 
Court. 

None  of  the  defendants  at  the  trial  and  neither  ai)pellant 
objected  to  the  testimony  ex])lanatory  of  the  tires  or  the 
observations  made  by  witnesses  at  the  time  the  tires  were 
taken  into  possession  of  L(^s  Angeles  City  j)olice  officers. 
This  testimony  appearing  between  pages  242  and  249,  in- 
clusive of  the  record,  seriously  incriminated  the  appellants. 
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There  was  never  at  any  time  a  motion  to  suppress  any 
evidence.  There  was  never  at  any  time  a  motion  made  to 
compel  the  return  of  any  exidence  to  anyone.  The  only 
attack  ever  made  upon  any  of  the  evidence  relating  to  said 
tires  was  embodied  in  a  long  objection  made  when  the  tires 
were  offered  in  evidence,  and  after  the  foundation  had 
been  laid  for  their  introduction  by  testimony  about  the 
search  and  observations  made  when  they  were  taken  into 
possession  of  police  officers  |  R.  242-248]. 

"Thereupon,  Mr.  Goodman,  together  with  Mr. 
Sullivan,  Mr.  Norcop  and  Mr.  Angelillo  approached 
the  bench.  Mr.  Goodman  thereupon  stated  that  he 
objected  to  the  tires  being  rolled  into  the  courtroom 
and  exhibited  to  the  jury,  and  that  his  objection  was 
based  upon  the  following  grounds,  to  wit:  that  they 
were  incompetent,  irrelevant  and  immaterial,  were 
illegally  obtained  and  were  being  rolled  before  the 
jury's  eyes  for  the  purpose  of  creating  prejudice  and 
appealing  to  the  passion  and  prejudice  of  the  jury  by 
virtue  of  the  tremendous  size  of  the  tires  and  on  the 
further  ground  that  there  was  nothing  unlawful  in 
the  possession  of  the  tires  by  the  defendant  Rose,  and 
that  the  tires  were  not  connected  up  in  any  way  with 
the  other  defendants,  or  with  the  commission  of  any 
overt  act.  (  The  tires  that  were  rolled  in  and  exhib- 
ited to  the  jury  were  very  large,  new  truck  tires.) 

Mr.  Shippee:  T  don't  think  those  ought  to  be  ex- 
hibited unless  they  have  a  ceiling  price  on  them. 

By  the  Witness:  Those  are  the  tires  that  I  took 
over  to  the  Wilshire  Station  and  which  I  brought  here 
to  court  myself.  I  have  checked  the  numbers  on  those 
tires  with  the  record  of  the  numbers  1  made  when  I 
took  Mr.  Rose  to  tlie  Station. 

(Hie  tires  were  admitted  in  exidence. ) 
The  Court:      h'or   the   record.      Don't  you   have   a 
list  of  them? 
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Mr.  Xorco]):     ^  cs,  \vc*  have  a  list. 

By  the  Witness  :  That  is  a  Hst  of  the  tires  there. 
There  is  one  more  tire  than  is  Hsted.  The  smallest 
of  them  is  a  duplicate.  It  is  this  one  here  (indicat- 
ing;"). The  two  1  am  pointing  out  now  are  the  same 
type.     They  are  eij^'ht  tires  listed  but  nine  tires  here. 

(The  docmnent  referred  to  was  received  in  evidence 
and  marked  Government's  Exhibit  No.  26. ) 

Rose  asked  me  for  ilie  tires  about  three  or  four 
weeks  later." 

Said  objection  did  not  refer  to  the  offer  of  the  list  of  tires 
I  Ex.  26]  into  evidence  but  was  a  protest  only  at  exhibition 
of  the  tires  themselves. 

The  tires  listed  on  hLxhibit  No.  26  came  into  the  pos- 
session of  the  Los  An.i^eles  Police  Dei)artment  September 
19,  1942;  appellants  were  indicted  January  27,  1943,  the 
trial  commenced  on  May  3,  1943.  I1ie  only  place  in  the 
record  wherein  appellants  raise  any  objection  to  the  use 
of  the  tires  as  evidence  was  in  the  above  (|uoted  objection 
made  at  the  time  they  were  offered  and  in  the  motion  for 
arrest  of  judgment.  Therefore,  it  seems  ina])proi)riate  to 
burden  this  brief  with  a  discussion  of  whether  or  not  the 
tires  were  i)r(^perly  seized  for  the  case  appears  to  C(ome 
within  the  rule  recited  by  ihi.s  court  in  Peters  7'.  United 
States,  97  F.(2d)  500  {C.C.A.  9ili  193S): 

"(1)  Nearly  live  months  elapsed  after  the  (ire  be- 
fore trial  of  api^ellant.  Notwithstanding;-  knowledge 
of  the  seizure  of  the  e\idence  and  the  taking  of  the 
photographs  no  motion  was  made  to  sui)])ress  the  evi- 
dence. Oral  evidence  obtained  from  what  w  c  assume 
was  an  unreasonable  search  was  fir.st  admitted  with- 
out objection.  Under  such  circumstances,  the  objec- 
tion taken  at  the  trial  came  too  late.  Segurola  v. 
United  States,  275  U.S.  106,  111,  48  S.  Ct.  77,  79, 
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72  L.  Ed.  186,  and  cases  cited;  Cogen  v.  United 
States,  278  U.S.  221,  223,  49  S.  Ct.  118,  119,  71  L. 
Ed.  275;  Rocchia  v.  United  States,  9  Cir.,  78  F.  2d 
966,  970.  By  failing  to  present  the  matter  in  advance 
of  the  trial,  appellant  waived  her  constitutional  rights. 
Cogen  V.  United  States,  supra,  page  223,  49  S.  Ct. 
page  119." 

It  is  pointed  out  by  Justice  L.  Hand  in  his  opinion  in 
United  States  v.  Salli  ct  al.,  115  F.(2dj  292  (  C.C.A.2d 
1940),  that  this  is  the  rule  of  six  circuits  and  in  that  opin- 
ion the  Second  Circuit  became  the  seventh  to  adopt  the 
rule.  The  opinion,  which  discusses  the  rule  at  length, 
includes  the   following  comment; 

"Moreover,  while  it  was  not  indeed  discussing  a 
constitutional  privilege,  which  i)erhaps  may  make  a 
difference,  in  Nardone  v.  United  States,  308  U.S. 
338,  341,  342,  60  S.  Ct.  266,  84  L.  Ed.  307,  the  Su- 
preme Court  expressed  a  very  positive  opinion  that 
delay  may  eff'ect  a  surrender.  There  is  every  reason 
why  it  should  do  so  when  the  facts  are  all  available 
in  season ;  nothing  more  unfair  than  to  leave  open  a 
preliminary  inquiry  which  will  make  the  whole  prose- 
cution abortive,  and  thus  to  put  the  authorities  and 
their  witnesses  to  the  trouble  and  expense  of  useless 
preparation.  We  hold  therefore  that  the  judge  in  the 
case  at  bar  was  within  his  powers  in  refusing  to  en- 
tertain the  motions.  (  Incidentally  Matwizkow  alone 
could  ha\e  availed  himself  of  the  objection  anyway; 
he  was  the  only  one  in  ])()sscssion  of  the  bani.  and  his 
was  the  only  ccjnstitutional  ])ri\-ilege  \iolated.'' 

The  rule  is  also  followed  and  di.^cus.scd  at  length  in; 

Rossini  7'.  IJuiied  States,  6  lv(2d)  350  (CCA.  8th 

1925); 
Harkline  v.   United  States,  4  F.(2d)    526  (CCA. 

8th  1925). 
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VII. 
The  Second  War  Powers  Act  Is  Constitutional. 

Appellants'  brief  accents  jjortions  ul  the  Act  not  nearly 
as  relevant  as  the  following  (juotation  which  is  j^iven  scant 
attention  in  said  brief. 

U.S.C,  Title  50,  Sec.  633,  subsection  2(a)(2): 

"*  *  *  Whenever  the  President  is  satisfied  that 
the  fulhllnient  of  reciuirenients  for  the  defense  of  the 
United  States  will  result  in  a  shortage  in  the  supply 
of  any  material  (jr  of  any  facilities  for  defense  or  for 
private  account  or  for  export,  the  President  may  allo- 
cate such  material  or  facilities  in  such  manner,  upon 
such  conditions  and  to  stich  extent  as  he  shall  deem 
necessary  or  appropriate  in  the  i)ublic  interest  and  to 
promote  the  national  defense." 

The  essential  outline  of  the  history  of  the  statutes, 
executi\e  orders,  rej^ulations,  orders  and  directi\es  in- 
volved in  this  case  is  as  follows : 

On  June  28,  1940,  just  after  the  fall  of  France,  Con- 
gress passed  the  Vinson  Act  (54  Stat.  676:  41  U.S.C. A., 
note  preceding  Section  1  )  delegating  to  the  President  cer- 
tain powers,  and  on  May  31,  1941,  after  Germany  had 
overrun  the  Balkans,  this  law  was  amended,  thereafter 
becoming  known  \ariously  as  the  "Priorities  and  Alloca- 
tions Act"  or  the  "h^irst  War  Powers  Act"  (55  Stat.  236; 
41  U.S.C. A.,  note  preceding  .section  1).  On  January  7, 
1941,  the  President  established  the  Office  of  Prodtiction 
Management  within  the  Office  for  lunergency  Manage- 
ment, and  defined  its  functions,  j^owers  and  duties  (  E.O. 
8629:  6  F.R.  191).  Within  thr  OPM  the  President,  on 
y\pril  11.  PM  1 ,  created  tin-  Office  of  Price  .Administration 
and  Civilian  Supply  (  K.O.  8734:  6  l\\<.  1917),  which  on 
August  28,  1941,,  became  OPA  (E.O,  8S75;  6  F.R.  4483). 
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On  January  24,  1942,  the  President  transferred  all  the 
powers  of  the  Office  of  Production  Management  to  the 
Chairman  of  the  War  Production  Board  (E.O.  9040;  7 
F.R.  527).  On  the  same  date,  the  Chairman  of  the  War 
Production  Board,  with  the  written  approval  of  the  Presi- 
dent, promulgated  Directive  No.  1  (7  F.R.  562),  which 
granted  to  the  OPA  the  authority  to  exercise  the  powers 
and  duties  conferred  upon  the  President  with  reference  to 
the  rationing  of  materials,  including  rubber,  rubber  tires, 
rubber  tubes,  and  other  rubber  products  at  retail  levels. 

The  foregoing,  in  brief,  describes  the  derivation  of 
authority  of  the  agencies  involved.  The  pertinent  orders 
issued  by  these  agencies  were  as  follows : 

On  December  10,  1941 — two  days  after  the  United 
States  declared  war  on  Japan — the  Office  of  Price  Admin- 
istration promulgated  Supplementary  Order  No.  M-15-b, 
known  as  the  "freezing  order"  because  it  froze  the  Na- 
tion's stock  of  rubber  for  a  temporary  period.  It  was 
extended  on  December  19,  1941,  to  last  until  January  5, 
1942  (Amendment  No.  1  to  AI-15-B;  6  F.R.  6644).  This 
order,  in  turn,  was  superseded  on  December  27,  1941,  by 
Supplementary  Order  No.  Af-lS-c  (6  F.R.  6792).  which 
established  rubber  tire  and  tube  rationing  regulations  and 
authorized  the  OPA  to  enforce  and  carry  out  these  regu- 
lations and  to  promulgate  and  enforce  further  regulations 
for  that  purpose.  This  order  was  specifically  approved 
by  the  President  on  its  face.  On  December  30,  1941,  the 
Office  of  Price  Administration  issued  tire  rationing  regu- 
lations prohibiting  sales  or  other  transfers  of  tires  to  con- 
sumers and  others  without  certificates  from  local  tire  ra- 
tioning boards  (7  F.R.  J2). 

A  system  of  preference  ratings  was  created  by  fViori- 
ties  Regulation  No.   1    (^ August  27,   1941;  6  F.R.  4489) 
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and  continued  in  Priorities  Regulation  Xo.  3  (January  12, 
1942;  7  F.R.  250).  On  January  20,  1942,  the  Office  of 
Production  Management  promulgated  "Amendment  No.  3 
of  Supplementary  Order  No.  M-15-c  to  Restrict  Trans- 
actions in  New  Rubber  Tires,  Casings  and  Tubes  ( 7  F.R. 
434),  restricting  the  use  of  preference  rating  certificates. 

On  February  19,  1942,  the  Office  of  Price  Administra- 
tion promulgated  "Revised  Tire  Rationing  Regulations" 
(February  11,  1942;  7  F.R.  1027),  as  amended  February 
17,  1942;  (7  F.R.  10cS9),  which  prohibited  sales  or  other 
transfers  of  new  rubber  tires,  casings  and  tubes  to  con- 
sumers and  other  persons  without  certificates  from  local 
tire  rationing  boards. 

On  March  27,  1942,  after  Manila,  Hong  Kong,  and 
Singapore  had  fallen,  Congress  enacted  the  Second  War 
Powers  Act,  which  not  only  gave  the  President  the  power 
to  allocate  materials  and  facilities  necessary  in  the  inter- 
ests of  national  defense,  but  went  further  and  provided 
that  any  person  who  should  violate  any  provision  of  the 
statute  or  any  rule,  regulation,  or  order  thereunder, 
zvhcthcr  theretofore  or  thereafter  issued,  should  be  guilty 
of  a  crime  punishable  by  fine  or  imprisonment.  It  was 
provided  that  the  President  could  exercise  any  power, 
authority  or  discretion  thus  conferred  on  him  through  such 
department,  agency,  or  officer  of  the  Government,  as  he 
might  direct,  and  in  conformity  with  any  rules  or  regula- 
tions which  he  might  prescribe  (56  Stat.  177;  50  U.S.C.A. 
App.  Sec.  633.) 

Without  conmienting  upon  the  constitutionality  of  the 
Act,  the  Circuit  Court  of  Appeals,  In)urth  Circuit,  has 
affirmed  a  conviction  brought  for  a  violation  thereof. 

M inker  V.  United  States,  134  \\{Zi\)  403  (CCA. 
4tli  1943). 
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The  same  attack  upon  the  constitutiunaHty  of  the  Act 
involved  in  this  case  was  elaborately  treated  in  the  opinion 
in  Henderson  v.  Bryan,  46  F.Supp.  682  (Dist.  Ct.  So. 
Dist.  Calif.  1942),  wherein  the  Act  was  held  constitu- 
tional. 

The  Circuit  Court  of  Appeals  of  the  Second  Circuit  has 
directly  held  the  Act  constitutional,  in  United  States  v. 
Randall  140  F.(2d)  70,  (CCA.  2d  1944): 

"We  entertain  no  doubt  that  the  standard  which 
the  statute  sets  up  is  amply  sufficient  to  meet  the  claim 
of  invalid  delegation." 

The  trial  court  in  the  Randall  case  also  wrote  a  detailed 
opinion  reported  in  United  States  v.  Randall,  50  F.  Supp. 
139. 

O'Neal  V.  United  States,  140  F.(2)  908  (CCA.  6th 
1944),  concerned  a  prosecution  for  violation  of  Title  III, 
Section  2(a)  of  the  Second  War  Powers  Act,  the  same 
provisions  of  the  Act  involved  in  this  case.  The  opinion 
reads  in  part: 

"*  *  *  the  Congress  in  the  field  of  its  duties  may 
invoke  the  action  of  the  executive  branch  in  so  far 
as  the  action  invoked  is  not  an  assumption  of  its  own 
constitutional  held  of  action.  J.  W.  Hampton,  Jr., 
&  Co.  V.  United  States,  276  U.S.  394,  406,  48  S.  Ct. 
348,  351,  72  L.  Ed.  624.  In  this  decision,  which 
upheld  legislation  emi^owering  the  President  to  in- 
crease or  decrease  duties  imjKJsed  by  the  Tariff  Act 
of  September  21,  1922,  the  court  held  that  in  deter- 
mining what  one  branch  of  the  Government  may  do 
in  seeking  assistance  from  another  branch,  'the  extent 
and  character  of  that  assistance,  must  be  hxed  accord- 
ing to  common  sense  and  the  inherent  necessities  of 
the  governmental  co-ordination.' 
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"(6)  Appellant  nr^cs  that  this  established  doctrine 
does  not  aid  the  validity  of  the  statutes  here  attacked 
because,  as  he  contends,  no  standards  are  established 
to  which  the  President  must  conform  in  the  exercise 
of  the  statutory  powers.  Hut  Title  111,  Sections  2 
(a)(r)  and  2(a)(2)  of  the  Second  War  Powers  Act 
of  1942,  although  terse,  imposes  certain  definite  re- 
strictions. The  President  is  authorized  to  allocate, 
that  is  to  ration,  critical  materials  and  facilities  only 
when  he  is  'satisfied  that  the  fulfillment  of  require- 
ments for  the  defense  of  the  United  States  will  result 
in  a  shortage.'  While  the  President  is  not  required 
in  so  many  words  to  make  findings,  he  is  given  sweep- 
ing powers  of  investigation  in  the  enforcement  and 
administration  of  the  statute,  Title  III,  Section  2 
(a)(3),  and  in  light  of  this  provision  we  read  the 
word  'satisfied'  as  being  equivalent  to  and  including 
the  word  'finds.'  The  same  word,  'satisfied,'  was  used 
in  the  statute  which  was  upheld  against  a  similar  con- 
tention in  Field  v.  Clark,  143  U.S.  649,  12  S.  Ct. 
495,  36  L.  Ed.  294.  When  the  President  is  satisfied 
that  a  shortage  exists,  it  becomes  his  duty  to  ration 
or  allocate.  But  it  is  not  the  President  who  declares 
that  priorities  shall  exist  and  allocations  of  materials 
and  facilities  be  made;  it  is  the  Congress.  Moreover 
additional  standards  under  which  the  President  must 
act  are  declared  in  the  Second  War  Powers  Act.  It 
is  true  that  these  standards  are  not  detailed  at  great 
length,  but  they  are  substantial.  They  require  that 
when  the  IVesident  is  satisfied  that  the  shortage  ex- 
ists, allocations  must  be  made  ui)on  conditions  and  to 
the  extent  that  the  President  shall  deem  necessary  or 
appropriate  (1)  in  the  jmblic  interest,  and  (2)  to 
promote  the  national  defense.  The  President,  for 
instance,  is  not  authorized  to  exercise  this  power 
merely  because  he  deems  it  necessary  or  appropriate 
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in  the  public  interest.  It  must  also  in  his  opinion  be 
necessary  or  appropriate  in  promotion  of  the  national 
defense. 

"(7-9)  We  do  not  consider  the  lack  of  further  de- 
tailed standards  as  invalidating  this  legislation.  The 
Congress,  acting  within  its  legislative  powers,  was 
entitled  to  consider  the  character  of  the  emergency 
confronting  the  nation  and  the  'inherent  necessities 
of  the  governmental  co-ordination.'  J.  W.  Hampton, 
Jr.,  &  Co.  V.  United  States,  supra.  Munitions  of  war 
essential  to  our  defense  called  for  all  the  basic  mate- 
rials, metals,  wood  stuffs,  cellulose,  textiles,  and  the 
broadening  categories  of  complex  chemical  products. 
They  could  not  be  manufactured  if  the  raw  materials 
w^ere  not  conserved,  and  the  very  existence  of  the 
nation  depended  upon  such  conservation.  The  obser- 
vation of  Chief  Justice  Taft  in  J.  W.  Hampton,  Jr., 
&  Co.  V.  United  States,  became  critically  apposite 
here.  The  problems  of  allocation  were  myriad,  and 
if  the  Congress  were  to  deal  with  all  of  them  it  could 
not  exercise  the  power  to  allocate  at  all.  While  the 
rule  against  the  delegation  of  legislative  power  is  fixed 
and  unalterable,  not  depending  upon  the  existence  of 
emergency,  the  Congress,  which  is  authorized  to  em- 
power the  executive  to  act  in  accordance  with  due 
legislative  standards,  may  exercise  a  discretion  in  the 
fixing  of  those  standards.  In  the  emergency  of  war, 
the  standards  must  be  flexible  enough  to  permit  speed 
and  efificiency  of  action  for  the  national  defense. 
*  *  *  That  the  desired  result  of  si)eed  and  effi- 
ciency of  action  has  been  attained  by  the  rationing  of 
materials  and  facilities  under  the  Second  War  Powers 
Act  of  1942  is  demonstrated  by  tlie  triiiij)hant  record 
of  the  American  war  industry.  Since  the  President 
cannot    order   the   allocations   except   as   he   deems    it 
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necessary  or  appropriate  in  the  public  interest  and  for 
the  common  defense,  which  are  drastic  Hmitations,  we 
think  that  no  illegal  delegation  of  legislative  power 
exists,  and  the  Act  is  valid.  This  conclusion  is 
squarely  supported  by  Sunshine  Coal  Co.  v.  Adkins, 
310  U.S.  381,  397,  60  S.  Ct.  907,  84  L.  Ed.  1263." 

Also  see : 

Brozcii  V.  Bernstein,  49  F.Supp.  497   (  Dist  Ct.  of 

Pa.— 1943); 
United  States  v.  Hark,  49  F.Supp.  95  (Dist.  Ct.  of 
Mass.— 1943); 

Broimi   V.    Wyatt    Food   Stores,   49    F.Supp.    538 
(Dist.  Ct.  of  Texas— 1943). 

Conclusion. 

From  the  foregoing  it  is  respectfully  submitted  by  the 
government  that  the  judgment  of  the  trial  court  was  not 
contrary  to  law  and  that  the  evidence  produced  at  the  trial 
of  the  cause  was  ample  to  support  the  conviction  of  appel- 
lants as  charged  in  the  Indictment. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney: 
James  M.  Carter, 

Assistant  United  States 

Attorney; 
Ernest  A.  Tolin, 

Assistant  United  States 

Attorney, 
Attorneys  for  Appellee. 


APPENDIX  A. 

An  Act  To  amend  the  Act  approved  June  28,  1940, 
entitled  "An  Act  to  expedite  the  national  defense,  and  for 
other  purposes,"  in  order  to  extend  the  power  to  estab- 
lish priorities  and  allocate  material. 

Be  it  enacted  by  the  Senate  and  House  of  Representa- 
tives of  the  United  States  of  America  in  Congress  as- 
sembled, That  section  2  of  the  Act  approved  June  28,  1940 
(Public  Numbered  671,  Seventy-sixth  Congress),  as 
amended,  is  amended  by  inserting  "(U'  after  "Sec.  2. 
(a)"  and  by  adding  at  the  end  of  subsection  (a)  thereof 
the  following: 

"(2)  Deliveries  of  material  to  which  priority  may  be 
assigned  pursuant  to  paragraph  (  1 )  shall  include,  in  addi- 
tion to  deliveries  of  material  under  contracts  or  orders  of 
the  Army  or  Navy,  deliveries  of  material  under — 

''(A)  contracts  or  orders  for  the  Government  of  any 
country  whose  defense  the  IVesident  deems  vital  to 
the  defense  oi  the  United  Slates  under  the  terms  of 
the  Act  of  Marcli  11,  1941,  entitled  'An  Act  to  pro- 
mote the  defense  oi  tlic  United  States' ; 

"(P>)  contracts  or  orders  which  the  President  shall 
deem  necessary  or  api)r()])riate  to  promote  the  defense 
of  the  United  States;  and 

"(C)  subcontracts  or  subcjrders  which  the  President 
shall  deem  necessary  or  appropriate  to  the  fulfillment 
of  any  contract  or  order  as  specified  in  this  section. 
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Deliveries  under  any  contract  or  order  specified  in  this 
section  may  be  assigned  priority  over  deliveries  under  any 
other  contract  or  order.  Whenever  the  President  is  satis- 
fied that  the  fulfillment  of  recjuirements  for  the  defense 
of  the  United  States  will  result  in  a  shortage  in  the  supply 
of  any  material  for  defense  or  for  private  account  or  for 
export,  the  President  may  allocate  such  material  in  such 
manner  and  to  such  extent  as  he  shall  deem  necessary  or 
appropriate  in  the  public  interest  and  to  promote  the  na- 
tional defense.  The  President  shall  be  entitled  to  obtain 
such  information  from,  require  such  reports  by,  and  make 
such  inspection  of  the  premises  of,  any  person,  firm,  or 
corporation  as  may  be  necessary  or  appropriate,  in  his 
discretion,  to  the  enforcement  or  administration  of  the 
provisions  of  this  section.  No  person,  firm,  or  corporation 
shall  be  held  liable  for  damages  or  penalties  for  any  de- 
fault under  any  contract  or  order  which  shall  result  di- 
rectly or  indirectly  from  his  compliance  with  any  rule, 
regulation,  or  order  issued  under  this  section.  The  Presi- 
dent may  exercise  any  })()wer,  authority,  or  discretion  con- 
ferred on  him  by  this  section,  through  such  dei)artment, 
agency,  or  officer  of  the  Government  as  he  may  direct  and 
in  conformity  with  any  rules  and  regulations  which  he  may 
prescribe." 

Approved,  May  31,  1941. 

Ch.  157—55  Stat. 


APPENDIX  B. 

6  Fed.  Rccj.  6406 — Titlk  ^Z — National  Defense 
Chapter  IX — Office  of  Proulction  Management 

Subchapter  B — Priorities  Division    Part  940 — Rubber  and 
Materials  of  zcliich  Rubber  is  a  Component 

Supplementary  Order  No.  M-15-b     To  Restrict  the   Use 

of  Rubber 

Whereas  the  further  importation  of  crude  rubber  is 
imperilled : 

Now,  therefore,  it  is  liereby  ordered.  That: 

Sec.  940.3  Supplementary  Order  No.  M-15-b-fa)  Defi- 
nitions.   For  the  purpose  of  this  Order : 

(1)  "Rubber"  means  compounded  liquid  latex,  and  all 
forms  and  types  of  crude  rubber  and  liquid  latex  in  crude 
form,  but  does  not  include  balata,  i^utta  percha,  ^utta  siak, 
gutta  jelutong,  pontianac,  reclaimed  rubber  and  scrap 
rubber. 

(2)  *     *     * 

(3)  "Person"  means  any  individual,  partnership,  cor- 
poration or  other  form  of  business  enterprise. 


(c)  General  restriction  on  sales  and  shipnwnfs.  Except 
to  fill  ])urchasc  orders  assigned  an  A-v^  or  better  Prefer- 
ence Rating,  from  the  date  of  i>.suance  of  thi.s  Order  until 
Monday,    December   22,    1941,   no   new   automobile,    truck, 


bus,  or  motorcycle,  farm  implement,  or  other  type  of  cas- 
ing or  tube,  shall  be  sold,  leaded,  traded,  delivered  or  trans- 
ferred :  Provided,  That  the  foregoing  prohibition  shall 
not  apply  to  tires  which  are  sold  as  a  part  of  new  or  used 
vehicles  being  sold  and  wliich  are  atlixed  to  such  vehicles 
at  the  time  of  their  sale.  And  also,  no  person  shall  ship 
or  permit  to  be  removed  from  his  i)lants,  warehouses,  or 
other  places  of  storage,  during  any  calendar  month,  be- 
ginning with  the  month  of  December  1941  (quantities  of 
any  class  or  type  of  rubber  goods  other  than  tires  at  a 
rate  in  excess  of  the  rates  of  shipment  (^r  remo\al  of  simi- 
lar classes  or  types  of  rubber  goods  during  the  month  of 
November  1941  to  hi  I  purchase  orders  not  assigned  a 
Preference  Rating  of  A- 10  or  better,  except  for  the  pur- 
poses of  tilling  purchase  orders  assigned  a  Preference 
Rating  of  A- 10  or  better. 
*     *     * 

(g)   Effective  date.     This  Order  .shall  take  effect  upon 
the  date  of  its  isstiance. 


Issued  this  10th  dav  (»f  December  1941 


J.    S.    KXOWLSON 

Acting  Director  of  Triorities. 


Filed,  December  12.  1941 
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6  Fed.  Reg.  6644  Part  940 — RiniiER  and  Products 
AND  Materials  of  Wtfich  Ri:hber  Is  a  Com- 
ponent 

Amendment  So.   1   to  Supplementary  Order  No.  M-15~b, 
To  Restrict  the  use  of  Rubber. 

Supplementary  Order  No.  M-15-b  is  hereby  amended  to 
read  as  follows : 

Whereas,  the  further  importation  of  crude  rubber  is 
imperilled : 

Now,  therefore,  it  is  hereby  ordered.  That: 

********* 

(c)  General  restriction  on  the  sale  of  tires.  Except  to 
fill  purchase  orders  assigned  an  A-3  or  better  Preference 
Rating,  from  the  date  of  issuance  of  this  Order  until 
January  5,  1942,  no  new  automobile,  truck,  bus,  motor- 
cycle, farm  implement,  or  other  type  of  tire,  tire  casing 
or  tire  tube,  other  than  bicycle  tires,  shall  be  sold,  leased, 
traded,  delivered  or  transferred  by  any  person,  provided 
that  the  foregoing  i)r()hibiti()n  sliall  not  apply  to  tires 
which  are  sold  as  a  ])art  of  new  vehicles  being  sold  and 
which  are  affixed  U)  such  vehicle.^  at  the  time  of  their  sale. 


APPENDIX   D. 

6  Fed.  Reg.  6792     Rii'.hkr  and  PRonrcTS  and  Mate- 
rials OF  Which  Rri'.r.i.R  Is  a  Component 

Siipplemeutary  Order  No.  M-15-c     To  Restrict  Transac- 
tions in  Xeze  Rubber  I'ires,  Casiiujs  aiid  Tubes. 

Whereas  the  further  iniportalion  oi'  erude  rubber  is 
imperilled,  and 

Whereas  by  Executive  Order  No.  8629  of  January  7, 
1941,  and  Executive  Order  No.  8875  of  August  2^,  1941 
the  Office  of  Production  Management  has  been  created 
and  charged  with  certain  authority  and  duties  with  regard 
to  defense  and  civilian  supply,  priorities  and  allocations, 
and 

Whereas  by  Executive  Order  8734  of  Ai)ril  11,  1941 
the  Office  of  Price  Administration  has  been  created  and 
charged  with  certain  authority  and  duties  witli  regard  to 
consumer  protection,  i)rice  control,  and  tlie  prevention  of 
l)rice  spiraling, 

Now,  therefore,  by  virtue  of  the  authority  vested  in  the 
Office  of  Production  Management  by  the  aforementioned 
Executive  Orders  8629  and  'i:<X7S,  and  in  order  better  to 
enable  the  Office  of  Price  Administration  to  perform  the 
duties  witli  w  hicli  it  i>  cliarged  under  tlie  aforementioned 
Executive  ( )r(ler  8/34, 

It  is  lierebx  ordered,  That: 

Sec.  940.4  Supplementary  Order  M-I5-c(aj  Delega- 
tion of  authority  to  Office  of  Trice  .Idniinistration.  In 
addition  to  tlie  powers  expre>^ly  \ested  in  the  Ofhce  of 
l^rice  Administration  elsewhere  in  this  (  )rder.  the  Office 
of  Price  Administration  is  herehv  autliorized  to  exercise, 
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in   the  administration   of   this   Order,   the   powers   of    the 
Office  of  Production  Management  with  respect  to: 

( 1 )  The  granting  of  exceptions  and  exemptions, 

(2)  The  interpretation  of  this  Order, 

(3)  The  prescribing  of  forms  for  reports, 

(4)  The  prescribing  of  requirements  with  respect 
to  the  keeping  of  records, 

(5)  The  making  of  audits,  inspections  and  investi- 
gations, and 

(6)  The  amendment  of  this  Order  in  the  following 
respects : 


Power  to  revoke  this  Order  and  to  make  amendments 
other  than  those  hereby  authorized  is  reserved  in  the  Office 
of  Production  Management.  Subject  to  the  terms  of  this 
Order,  the  Office  of  Price  Administration  may  exercise 
the  authority  and  duties  hereby  delegated  to  it,  through 
such  departments,  agencies,  officers  or  employees  of  the 
United  States  or  any  State  as  it  is  or  may  be  hereafter 
authorized  to  utilize,  and  in  conformity  with  Rationing 
Regulation  No.  1  and  such  other  amendatory  or  supple- 
mentary rules  and  regulations  as  it  may  prescribe. 

(b)   Definitions.     Foi  the  purposes  of  this  Order: 

(1)  ''Person"  means  any  individual,  partnership,  cor- 
poration, associati(jn,  government  agency  or  subdivision, 
or  other  form  of  enterprise. 

(2)  "Rubber"  means  comixiuiKk-d  Hquid  latex  which 
on  December  11,  1941  had  not  been  ])r(x:essed  or  mixed 
in  such  manner  that  further  processing  is  necessary  to 
prevent  early  spoilage,  and  all  forms  and  types  of  crude 
rubber  and  li(|ui(l  latex   in  crude   form,  and  all   forms   of 


reclaimed  rubber  and  scrap  rubber  as  well,  but  does  not 
include  balata,  gutta  percha,  gutta  siak,  gutter  jelutong, 
and  pontianac. 

(3)  "Tire,"  ''Casing,"  and  "Tube"  means  any  tire,  cas- 
ing and  tube  capable  of  being  used  on  any  automobile, 
truck,  bus,  motorcycle  or  farm  implement. 

(4)  "New"  as  applied  to  tires,  casings,  and  tubes, 
means  a  tire,  casing  or  tube  that  has  been  used  less  than 
LOGO  miles. 

(c)  Prohibition  on  deliveries  of  new  rubber  tires,  cas- 
ings, and  tubes  except  to  persons  possessing  certificates. 
(1)  Except  as  provided  in  this  paragraph  and  in  para- 
graphs (g)  and  (h)  hereof,  or  in  regulations  hereafter 
issued  by  the  Office  of  Price  Administration,  no  person 
shall  sell,  lease,  trade,  lend,  deliver,  ship,  or  transfer  new 
rubber  tires,  casings,  or  tubes,  and  no  person  shall  accept 
any  such  sale,  lease,  trade,  loan,  delivery,  shipment  or 
transfer  of  any  such  new  rubber  tires,  casings,  or  tubes. 
(The  provisions  of  this  paragraph  shall  apply  to  all  new 
rubber  tires,  casings,  and  tubes,  whether  such  new  rubber 
tires,  casings,  and  tubes  are  at  the  date  of  issuance  of  this 
Order  already  manufactured,  or  whether  such  new  rubber 
tires,  casings,  and  tubes  are  manufactured  in  the  future.) 

(2)  Except  as  provided  in  subparagraphs  (3)  and  (4) 
of  this  paragraph  (c),  a  person  selling  new  rubber  tires, 
casings  or  tubes  at  a  retail  store,  outlet,  or  premises,  which 
for  purposes  of  this  Order  shall  mean  a  store,  outlet  or 
premises  from  which  transfers  or  deliveries  are  made  pre- 
dominantly direct  to  consumers,  may  sell,  lease,  trade,  lend, 
deliver,  ship  or  transfer  any  new  rubber  tire,  casing,  or 
tube  from  such  premises  to  a  person  possessing  a  certifi- 
cate authorizing  such  purchase  issued  by  the  Office  of 
Price  Administration. 


(3)  Except  as  provided  in  paragraphs  (f)  and  (g), 
no  person  (even  upon  the  presentation  of  a  certificate) 
shall  sell,  lease,  trade,  lend,  deliver,  ship  or  transfer  any 
new  six-ply  or  eight-ply  rubber  tires  or  casings  of  a  size 
less  than  7 :00  x  20. 

(4)  Except  as  provided  in  paragraphs  (g)  and  (h) 
hereof,  or  in  regulations  hereafter  issued  by  the  Office  of 
Price  Administration,  no  person  shall  sell,  lease,  trade, 
lend,  deliver,  ship  or  transfer  new  rubber  tires,  casings 
or  tubes  from  a  factory  or  warehouse  or  other  premises 
not  constituting  a  retail  store,  outlet  or  premises,  even 
upon  the  presentation  of  a  certificate,  provided  that  a 
person  selling  exclusively  to  consumers,  and  only  such  a 
person,  may  transfer,  or  ship  to  his  own  retail  premises. 
Authorization  to  make  sales,  leases,  trades,  loans,  deliv- 
eries, shipments  or  transfers  prohibited  by  this  subpara- 
graph (c)  (4)  may  hereafter  be  granted  by  the  Office  of 
Price  Administration.  The  purpose  of  such  authorization, 
when  granted,  will  be  to  enable  dealers  to  replenish  their 
inventories  of  new  rubber  tires,  casings,  and  tubes,  and 
in  order  to  accomplish  that  purpose,  permitted  shipments 
to  dealers  will  be  based  upon  certificates  and  receipts  issued 
pursuant  to  paragraphs  (e),  (f)  and  (g)  of  this  Order 
and  held  by  such  dealers  as  evidence  that  new  rubber  tires, 
casings,  and  tubes  have  been  sold  pursuant  to  this  Order. 

(5)  Anything  in  this  paragraph  (c)  to  the  contrary 
notwithstanding,  any  dealer  regularly  engaged  in  selling 
new  rubber  tires,  casings,  and  tubes  exclusively  at  retail 
may,  on  and  after  January  5,  1942,  sell  such  tires,  casings, 
and  tubes  (without  certilicates)  to  another  dealer,  to  the 
Reconstruction  Finance  Corporation,  to  the  Rubber  Re- 
serve Corporation,  to  the  Procurement  Division  of  the 
United  States  Treasury,  or  (with  the  express  approval  of 
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the Office  of  Price  Administration)  to  a  manufacturer  of 
new  rubber  tires,  casings  or  tubes. 

(6)  Anything  in  this  paragraph  (c)  to  the  contrary 
notwithstanding,  any  common  carrier  which  on  December 
11,  1941  was  in  possession  of  shipments  of  new  rubber 
tires,  casings,  and  tubes  consigned  to  a  consignee  may 
(without  certificates)  deHver  such  tires,  casings,  and  tubes 
to  such  consignee. 


(e)  Acquisition  of  new  rubber  tires,  casings,  and  tubes 
by  persons  in  the  categories  enumerated  in  List  A  atta<:hed 
hereto.  '  Any  person  who  beHeves  that  the  vehicle  for 
which  he  wishes  to  acquire  new  rubber  tires,  casings,  or 
tubes  is  included  in  one  of  the  categories  enumerated  in 
List  A  attached  hereto  may  apply  to  the  Office  of  Price 
Administration  for  a  certificate  permitting  him  to  pur- 
chase, lease,  trade,  borrow,  or  accept  delivery,  shipment 
or  transfer  of  new  rubber  tires,  casings,  or  tubes.  Such 
permission  may  be  granted  by  the  Office  of  Price  Admin- 
istration upon  a  showing  by  the  applicant  of  the  following 
facts : 

( 1 )  That  the  vehicle  on  which  the  new  rubber  tire, 
casing,  or  tube  is  to  be  mounted  is  inckided  in  one  of  the 
categories  enumerated  in  List  A,  and  thus  constitutes  an 
''eligible"  vehicle. 

(2)  That  the  vehicle  on  which  the  new  rubber  tire, 
casing  or  tube  is  to  be  mounted  cannot  be  replaced  by  a 
vehicle  owned  or  operated  by  or  subject  to  the  control  of 
the  applicant,  which  is  e(iuip])e(l  with  serviceable  tires  and 
tubes  and  which  is  not  fully  employed  for  a  use  specified 
in  one  or  more  of  the  categories  enumerated  in  List  A. 
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(3)  That  the  new  rubber  tire,  casing,  or  tube  is  to  be 
installed  at  once  on  a  wheel  or  rim,  to  replace  a  tire,  casing 
or  tube  no  longer  serviceable. 

(4)  That  the  tire,  casing,  or  tube,  when  added  to  all 
other  tires,  casings,  and  tubes  in  the  applicant's  possession, 
whether  unmounted  or  mounted  on  a  vehicle,  and  when 
that  total  is  applied  only  to  eligible  vehicles,  does  not  add 
up  to  more  than  one  spare  tire,  casing  or  tube  of  a  given 
size  for  each  eligible  vehicle. 

(5)  That  the  existing  tire,  casing,  or  tube  cannot  be 
recapped,  retreaded  or  repaired  for  safe  use  at  speeds  at 
which  the  applicant  may  reasonably  be  expected  to  operate, 
or  that  such  recapping,  retreading  or  repairing  cannot  be 
obtained  without  inordinate  delay. 

(6)  That  the  applicant  agrees  to  trade  in  replaced  tires, 
casings,  and  tubes  on  new  tires,  casings,  and  tubes  pur- 
chased under  this  Order,  or  to  dispose  of  replaced  tires, 
casings,  and  tubes  as  may  otherwise  be  directed  by  the 
Office  of  Price  Administration. 

Upon  being  satisfied  that  all  of  these  facts  exist,  the 
Office  of  Price  Administration  may  issue  to  the  applicant 
a  certificate  stating  the  number  and  type  of  new  rubber 
tires,  casings,  and  tubes  which  the  applicant  is  authorized 
to  acquire.  Such  certificate  shall  be  recognized  by  any 
person  having  new  rubber  tires,  casings,  or  tubes  for  sale, 
and  no  sale,  lease,  trade,  loan,  delivery,  shipment  or  trans- 
fer of  new  rubber  tires,  casings,  or  tubes  (except  as  pro- 
vided in  i)aragraphs  (c),  (g)  and  (h)  hereof)  shall  be 
made  exceijt  on  the  basis  of  such  a  certificate. 
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(g)  Sales  to  the  Anny,  Xavy,  designated  governments, 
and  designated  governmental  agencies.  Nothing  in  this 
Order  shall  prevent  any  pcrs(ai  from  making  a  sale,  lease, 
trade,  loan,  deliver,  shipment  or  transfer  of  new  rubber 
tires,  casings,  or  tubes  (without  certihcates)  to  or  for  the 
account  of  the  following: 

(1)  The  Army  or  Navy  of  the  United  States,  the 
United  States  Maritime  Commission,  the  Panama  Canal, 
the  Coast  and  Geodetic  Survey,  the  Coast  Guard,  the  Civil 
Aeronautics  Authority,  the  National  Advisory  Commission 
for  Aeronautics,  the  Office  of  Scientific  Research  and 
Development ; 

(h)  Sales  of  neic  rubber  tires,  casings,  and  tubes  as 
part  of  the  original  equipment  of  nezi'  vehicles.  Nothing 
in  this  Order  shall  prevent  any  person  from  selling  new 
rubber  tires,  casings,  or  tubes  (without  certificates)  as 
part  of  the  original  equipment  (excluding  spares)  of  new 
vehicles,  provided  that  such  tires,  casings,  or  tubes,  are 
affixed  to  such  vehicles  at  the  time  of  their  sale,  and  that 
such  sale  is  not  prohibited  by  the  terms  of  any  other  order 
of  the  Office  of  Production  Management. 

(i)  Records.  All  persons  affected  by  this  Order  shall 
keep  and  preserve  for  not  less  than  two  years  accurate  and 
complete  records  concerning  inventories,  production  and 
sales  of  new  rubber  tires,  casings,  and  tubes,  including 
sales  covered  by  paragraphs  (cj,  (g),  and  (h)  of  this 
Order. 
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(j)  Aitdif  and  inspection.  All  records  required  to  be 
kept  by  this  Order  shall,  upon  request,  be  submitted  to 
audit  and  inspection  by  duly  authorized  representatives  of 
the  Office  of  Price  Administration. 

(n)  Effective  date.  This  order  shall  take  effect  imme- 
diately. 

Issued  this  27th  day  of  December  1941 

Donald  M.  Nelson 


Director  of  Priorities 


Approved : 

William  Knudsen 
Director  General 

Approved : 

Sidney  Hillman 

Associate  Director  General. 

Approved : 

Robert  P.  Patterson 
Under  Secretary  of  War. 

Approved : 

James  V.  Forrest  a  l 

Under  Secretary  of  the  Navy 

Approved : 

Franklin  D.  Roosevelt 
The  White  House 

Date:     December  26.  1941. 
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List  A — Eligihilitv  Classification 

List  of  Vehicles  Whicfi   ALay   Be  Equipped  With 
New  Rubber  Tires,  Casings  or  Tubes. 

No  certificate  shall  be  issued  unless  the  applicant  for 
the  certificate  certifies  that  the  tire,  casing  or  tube  for 
which  application  is  made  is  to  be  mounted : 

(a)  On  a  vehicle  which  is  operated  by  a  physician,  sur- 
geon, visiting  nurse,  or  a  veterinary,  and  which  is  used 
principally  for  professional  services. 

(b)  On  an  ambulance. 

(c)  On  a  vehicle  used  exclusively  for  one  or  more  of 
the  following  purposes : 

(1)  To  maintain  fire  fighting  services. 

(2)  To  maintain  necessary  public  police  service; 

(3)  To  enforce  such  laws  as  relate  specifically  to  the 
protection  of  public  health  and  safety ; 

(4)  To  maintain  garbage  disposal  and  other  sanitation 
services ; 

(5)  To  maintain  mail  services. 

(d)  On  a  vehicle  with  a  capacity  of  ten  or  more  pas- 
sengers, operated  exclusively  for  one  or  more  of  the  fol- 
lowing purposes : 

( 1 )  Transportation  of  passengers  as  i)art  of  the  serv- 
ices rendered  to  the  public  by  a  regular  transportation 
system ; 

(2)  Transportation  of  students  and  teachers  to  and 
from  school; 

(3)  Transportation  of  employees  to  or  from  any  indus- 
trial or  mining  establisliment  or  construction  j)roject,  ex- 
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cept  when  public  transportation  facilities  are  readily  avail- 
able. 

(e)  On  a  truck  operated  exclusively  for  one  or  more  of 
the  purposes  stated  in  the  preceding-  sections  or  for  one  or 
more  of  the  following  purposes : 

(1)  Transportation  of  ice,  and  of  fuel; 

(2)  Transportation  of  material  and  equipment  for  the 
building  and  maintenance  of  public  roads ; 

(3)  Transportation  of  material  and  equipment  for  the 
construction  and  maintenance  of  public  utilities; 

(4)  Transportation  of  material  and  equipment  for  the 
construction  of  defense  housing  facilities  and  military  and 
naval  establishments; 

(6)  Transportation  essential  to  render  roofing,  plumb- 
ing, heating  and  electrical  repair  services ; 

(7)  Transportation  by  any  common  carrier ; 

(8)  Transportation  of  waste  and  scrap  materials; 

(9)  Transportation  of  raw  materials,  semi-manufac- 
tured goods,  and  finished  i)roducts,  including  farm  prod- 
ucts and  foods,  provided  that  no  certificate  shall  be  issued 
for  a  new  tire,  casing,  or  tube  to  be  mounted  on  a  truck 
used  (a)  for  the  transportation  ol  commodities  to  the  ulti- 
mate consumer  for  personal,  family  or  household  use;  or 
(b)  for  transportation  of  materials  for  construction  and 
maintenance,  except  to  the  extent  specifically  provided  by 
subsections  (2),  (3),  (4j,  (5)  and  (6)  of  this  section 
(e). 

(f)  On  farm  tractors  or  other  farm  implements,  other 
than  automobiles  or  trucks,  for  tlic  operation  oi  which 
rubber  tires,  casings,  or  tubes  arc  essential. 
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(g)  On  industrial,  niinin<^-  and  construction  equipment, 
other  than  automobiles  or  trucks,  for  the  operation  of 
which  rubber  tires,  casings,  or  tubes  are  essential. 

Rationing  Regulation  No.  1 

This  Rationing  Regulation  is  issued  i)ursuant  to  Supple- 
mentary Order  No.  M-15-c  of  the  Office  of  Production 
Management,  issued  December  27,  1941. 

1.  The  Office  of  Price  Administration  may  exercise 
through  local  tire  rationing  boards  such  of  the  powers 
vested  in  it  pursuant  to  Supplementary  Order  No.  M-15-c 
of  the  Office  of  Production  Management,  as  it  may  deem 
necessary  or  desirable  including  without  limitation  on  the 
foregoing,  the  following  powers : 

(a)  The  power  to  determine  whether  a  given  applicant 
is  an  eligible  purchaser; 

(b)  The  power  to  determine  which  of  the  eligible  appli- 
cants shall  receive  tires,  up  to  the  quota  allotted  to  the 
local  board. 

2.  Each  such  local  board  shall  consist  of  three  mem- 
bers, and  shall  be  called  the  Local  Tire  Rationing  IJoard. 

3.  Members  of  Local  Tire  Rationing  Boards  shall  be 
appointed  by  the  Office  of  IVice  Administration,  and  shall 
hold  their  positions  as  agents  of  the  Office  of  PVice  Admin- 
istration. 

4.  In  appointing  members  of  Local  Tire  Rationing 
Boards,  the  Office  of  Price  y\dministration  may,  in  its 
discretion,  be  guided  bv  the  recommendations  of  State  and 
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Local   Defense  Councils,  and  may  also,  in   its  discretion, 
appoint  as  members  of  such  boards  state  and  local  officials. 

5.  Subject  to  such  exceptions  as  the  Office  of  Price 
Administration  may  make,  there  shall  be  at  least  one 
Local  Tire  Rationing  Board  in  every  county  of  the  United 
States,  and  in  those  counties  where  (in  the  opinion  of  the 
Office  of  Price  Administration)  density  of  population  or 
other  factors  makes  it  impossible  for  one  Board  adequately 
to  administer  the  functions  contemplated  by  Order  No. 
M-15-C,  there  shall  be  as  many  Local  Tire  Rationing 
Boards  as  the  Office  of  Price  Administration  may  consider 
necessary  for  the  adequate  performance  of  such  functions. 

6.  Further  provisions  governing  the  establishment  and 
operation  of  Local  Tire  Rationing  Boards  may  be  issued 
by  the  Office  of  Price  Administration  from  time  to  time, 
provided  that  such  provisions  shall  be  consistent  with 
paragraph  3  of  this  regulation. 
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APPENDIX  E. 

Title  32 — National  Defense. 

Chapter   XI — Office  of   Price  Administration. 

Part  1315 — Rubber  and  Products  and  Materials  of  Which 
Rubber  is  a  Component 

Tire  Rationing  Regulations 
*     *     * 

Whereas  the  further  importations  of  crude  rubber  is 
imperiled,  and 

Whereas  pursuant  to  sec  2(a),  Public  No.  671,  76th 
Congress,  Third  Session,  as  amended  by  Public  No.  89, 
77th  Congress,  First  Session,  and  sec.  9,  Public  No.  783, 
76th  Congress,  Third  Session,  and  by  Executive  Order 
No.  8629  of  January  7,  1941  and  Executive  Order  No. 
8875  of  August  28,  1941  the  Office  of  Production  Man- 
agement has  been  created  and  charged  with  certain  au- 
thority and  duties  with  regard  to  defense  and  civilian,  sup- 
ply, priorities  and  allocations,  and 

Whereas  by  Executive  Order  No.  8734  of  April  11, 
1941  the  Office  of  Price  Administration  has  been  created 
and  charged  with  certain  authority  and  duties  with  re- 
gard to  consumer  protection,  price  control  and  the  pre- 
vention of  price  spiraling,  and 

Whereas  by  Supplementary  Order  No.  M-15-c  of  the 
Office  of  Production  Management  approved  by  the  Presi- 
dent and  issued  on  December  27,  1941,  and  by  Rationing 
Regulati(^n  No.  1  issued  thereunder,  the  i)f¥\cc  of  Pro- 
duction Management  has  expressly  vested  in  the  Office  of 
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Price  Administration  powers  and   duties  with   respect  to 
transactions  in  new  rubber  tires,  casings  and  tubes, 

Now,  therefore,  by  virtue  of  the  authority  vested  in  me 
by  the  aforesaid  orders  and  statutes, 

It  is  hereby  ordered,  That: 

*  *     • 

(f)  "New"  as  appHed  to  tires  and  tubes  means  a  tire 
or  tube  that  has  been  used  less  than  1,000  miles. 

(g)  "Person"  means  any  individual,  partnership,  cor- 
poration, association,  Government,  Government  agency  or 
subdivision,  or  other  form  of  enterprise. 

(h)  "Purchase"  means  purchase,  lease,  trade,  borrow 
or  accept  delivery,  shipment  or  transfer  by  gift  or  other- 
wise. 

(i)  "Purchaser"  means  a  person  making  a  purchase  as 
defined  herein. 

*  ♦     ♦ 

(m)  'Tire"  means  any  solid  rubber  tire  or,  as  applied 
to  a  pneumatic  rubber  tire,  any  casing,  capable  of  being 
used  on  any  automobile,  truck,  bus,  motorcycle,  or  farm 
implement. 


(o)  "Tube"  means  any  rubber  tube  capabk'  of  l)eing 
used  within  a  tire  casing  on  any  automobile,  truck,  bus, 
motorcycle,  or  farm  implement. 
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Eligibility  to  Ptrchase  or  Transfer  New 
Tires  or  Tubes. 

§1315.401  Permitted  and  prohibited  transfers — (a) 
Prohibitions.  Except  as  provided  in  paragraphs  (b)  and 
(c)  of  this  section,  no  person  shall  sell  lease,  trade,  lend, 
deliver,  ship  or  transfer  new  tires  or  tubes,  and  no  person 
shall  accept  any  such  sale,  lease,  trade,  loan,  deliver,  ship- 
ment or  transfer  of  any  such  new  rubber  tires  or  tubes. 
The  word  transfer  includes  any  form  of  physical  transfer, 
including  gifts. 

(1)  The  prohibition  in  this  paragraph  (a)  applies  both 
to  sales  and  to  deliveries.  Except  as  provided  by  para- 
graphs (b)  and  (c),  it  is  unlawful  to  deliver  new  tires 
or  tubes  to  a  person  even  though  such  person  has  com- 
pleted and  paid  for  the  purchase  or  agreement  for  trans- 
fer of  new  tires  or  tubes  from  the  person  of  whom  de- 
livery is  requested. 

(2)  The  prohibition  in  this  paragraph  (a)  applies  not 
only  to  the  transfer  of  tires  or  tubes  from  one  person  to 
another,  but  also  to  the  delivery  by  any  person  from  a 
factory,  warehouse,  or  other  premises  to  a  retail  store, 
outlet  or  premises  whether  or  not  owned,  operated  or 
controlled  by  such  person. 

( 3 )  Authorizations  to  manufacturers  and  distributor> 
to  make  deliveries  prohibited  by  this  section  from  fac- 
tories and  warehouses  to  retail  stores,  outlets  and  prem- 
ises may  hereafter  be  granted  by  the  Office  of  Price  Ad- 
ministration. The  purpose  of  such  authorization,  when 
granted,  will  be  to  enable  dealers  to  replenish  inventories 
of  new  tires  or  tubes.  In  order  to  accomplish  that  pur- 
pose, permitted  shipments  to  dealers  will   be  based  upon 


—21— 

certificates  and  receipts  issued  pursuant  to  §§1315.601  to 
1315.607,  inclusive,  and  to  paragraph  (c)  of  this  section 
of  these  regulations.  Such  certificates  and  receipts  shall 
be  transmitted  by  dealers  in  accordance  with  instructions 
which  will  hereafter  be  issued  by  the  Office  of  Price  Ad- 
ministration. 

(4)  The  prohibition  in  this  paragraph  (a)  applies  to 
all  new  tires  and  tubes,  whether  such  new  tires  and  tubes 
are,  at  the  date  of  the  issuance  of  this  order,  already  man- 
ufactured, or  whether  such  new  tires  or  tubes  are  manu- 
factured in  the  future. 


(2)  (i)  Any  dealer  regularly  engaged  in  selling  new- 
tires  or  tubes  exclusively  at  retail  may,  upon  obtaining 
statements  as  specified  in  the  following  paragraph,  sell 
new  tires  or  tubes  to  (a)  another  dealer;  (b)  the  Recon- 
struction Finance  Corporation;  (c)  the  Rubber  Reserve 
Corporation;  (d)  the  Procurement  Divisions  of  the 
United  States  Treasury;  or  (e)  a  manufacturer  of  tires 
or  tubes,  provided  that  prior  to  a  sale  to  a  manufacturer 
written  approval  for  such  sale  is  obtained  from  the  Office 
of  Price  Administration  in  Washington,  D.C. 

(ii)  Any  dealer  making  a  sale  pursuant  to  the  preced- 
ing paragraph  shall  obtain,  in  duplicate,  a  statement  from 
the  purchaser,  acknowledging  the  making  of  the  sale,  and 
setting  forth  the  date  of  the  sale,  the  number  of  tires  and 
tubes  involved,  and  (in  the  event  of  a  sale  to  a  manu- 
facturer) the  date  of  written  approval  by  the  Office  of 
Price  Administration. 

(iii)  Any  dealer  who  has  made  sales  pursuant  lo  this 
paragraph  (c)   (2)  during  a  calendar  month  shall,  on  the 
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fifth  day  of  the  following  calendar  month,  file  with  the 
State  defense  council  for  his  state  a  copy  of  all  the  state- 
ments, received  pursuant  to  the  preceding  paragraph, 
covering  such  sales.  The  other  copy  of  each  such  state- 
ment shall  be  kept  by  the  dealer  for  his  records. 

*  *     * 

(ii)  Any  person  making  any  transfer  (whether  by  sale, 
lease,  trade,  loan,  delivery,  shipment  or  other  transfer) 
pursuant  to  the  preceding  paragraph,  shall  obtain  from 
the  purchaser,  in  triplicate,  a  receipt  which  acknowledges 
the  receipt  and  date  of  receipt  of  the  tires  and  tubes  in- 
volved and  sets  forth  (a)  the  number  and  sizes  of  the 
tires  and  tubes  received;  (b)  the  name  and  address  of 
the  seller;  (c)  the  correct  name  of  the  purchaser,  whether 
a  government,  government  agency,  corporation  or  other 
person,  and  the  address  of  the  purchaser;  and  (d)  if  the 
purchase  is  not  made  by  an  individual  but  is  made  on  be- 
half of  the  purchaser  by  a  person  who  is  an  officer  or  duly 
authorized  agent  of  the  purchaser,  the  name  and  position 
of  such  person.  In  the  event  of  a  transfer  pursuant  tc 
subparagraph  (3)  (i)  (d),  to  a  person  holding  an  A-3 
or  higher  preference  rating,  the  person  making  the  trans- 
fer shall  also  obtain  the  statement  signed  by  the  official. 

which  statement  is  referred  to  in  subparagraph  (  3  )  ( i )  (d  ). 

*  *     * 

§1315.402  Elif/ibilify  for  certificate—  (a)  Certificate 
for  tires  and  tubes  not  of  obsolete  type.  A  certificate  en- 
titling the  holder  to  acquire  new  tires  and  tubes,  other 
than  obsolete  type  new  tires  and  tubes  as  defined  in 
§1315.501  (b)  of  these  regulations,  may  be  issued  only  t" 
such  persons  as  establish  that  they  meet  the  requirements 
of  both  §§1315.403  and  1315.404. 


—23— 

§1315.403  Establishment  of  need.  Except  in  the  case 
of  obsolete  type  tires  or  tubes,  boards  may  issue  certifi- 
cates only  to  applicants  who  show:^ 

(a)  That  the  vehicle  on  which  the  new  tire  or  tube  is 
to  be  mounted  cannot  be  replaced  by  a  vehicle  owned  or 
operated  by  or  subject  to  the  control  of  the  applicant, 
which  is  equipped  with  serviceable  tires  and  tubes  and 
which  is  not  fully  employed  for  one  or  more  of  the  pur- 
poses specified  in  §1315.404. 

(1)  If  the  applicant  owns,  operates,  or  controls  vehicles 
equipped  with  serviceable  tires  other  than  the  vehicle  for 
which  new  tires  or  tubes  are  requested,  he  must  show  that 
all  such  other  vehicles  are  fully  employed  for  purposes 
s})ecified  in  §1315.404.  If  an  applicant  fails  to  establish 
this  fact,  he  thus  fails  to  establish  that  he  needs  new- 
tires  or  tubes  to  enable  him  to  perform  services  within 
the  permitted  classes  established  by  §1315.404  and  he  must 
be  denied  a  certificate. 

(bj  That  the  new  tire  or  tube  is  to  be  installed  at  once 
on  a  wheel  or  rim  to  replace  a  tire  or  tube  no  longer 
serviceable. 

(1)  If  an  applicant  still  has  tires  or  tubes  which  are 
serviceable,  he  is  not  entitled  to  purchase  new  tires  or 
tubes.  If  the  applicant  fails  to  establish  that  new  tires 
or  tubes  are  necessary  at  once  to  enable  the  applicant  to 
continue  to   furnish  services  permitted  by  §1315.404,   he 


^Thc  manner  in  which  an  applicant  for  a  certificate  is  to  make  the 
showings  required  by  §§1315.403  and  1315.404  is  set  out  in  §§1315.501  to 
1315.503  of  the^^e  rej^ulaiioiis.  To  the  extent  that  the  facts  required  to  he 
shown  by  §1315.403  can  he  established  by  inspection  of  tires  or  tubes  to  be 
replaced,  such  inspection  is  to  be  made  in  accordance  with  the  provisions  of 
§1315.504. 
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fails  to  establish  a  need  for  tires  or  tubes  and  must  be 
denied  a  certificate. 

(c)  That  the  new  tire  or  tube,  when  added  to  other 
tires  or  tubes  in  the  applicant's  possession,  whether  or  not 
such  tires  or  tubes  are  mounted  on  a  vehicle,  does  not  add 
up  to  more  than  one  spare  tire  or  tube  of  a  o:iven  size 
for  each  eligible  vehicle. 

( 1  )  Xo  person  is  entitled  to  more  tires  or  tubes  than 
are  absolutely  necessary  to  operate  eligible  vehicles  (that 
is,  vehicles  operated  for  the  purposes  specified  in 
§1315.404).  If  the  applicant  already  has  enough  tires  to 
equip  the  vehicles  to  be  used  for  purposes  specified  in 
§1315.404  whether  such  tires  or  tubes  are  not  in  use  or 
are  in  use  on  vehicles  not  used  for  one  of  the  purposes 
specified  in  §1315.404,  the  applicant  fails  to  establish  a 
sufficient  need  for  tires  or  tubes  and  must  be  denied  a 
certificate.  Under  these  circumstances  he  can  satisfy  his 
needs  by  tires  or  tubes  taken  out  of  his  stock  or  inventory 
or  removed  by  him  from  vehicles  not  operated  for  pur- 
poses specified  in  §1315.404. 

(d)  That  the  existing  tires  or  tubes  cannot  be  recapped, 
retreaded,  or  repaired  for  safe  use  at  speed  at  which  the 
applicant  may  reasonably  be  expected  to  operate,  or  that 
such  recapping,  repairing,  or  retreading  cannot  be  ob- 
tained wtihout  inordinate  delay. 

(1)  If  the  applicant  can  get  his  present  tire  retreaded, 
recapped  or  repaired  without  inordinate  delay,  he  is  re- 
quired to  do  so.  If  he  fails  to  establish  that  his  old  tire 
or  tube  cannot  be  made  serviceable,  he  fails  to  establish 
his  need  for  new  tires  or  tubes  and  must  be  denied  a 
certificate. 
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(2)  If  retreading  or  recapping  means  that  the  tire  can- 
not be  safely  used  at  speeds  required  by  an  applicant,  such 
as  on  a  police  car  or  ambulance,  the  applicant  need  not 
get  his  tire  recapped  or  retreaded. 

(3)  Inordinate  delay  depends  upon  the  facts  of  the  case 
and  the  situation  in  the  community.  A  week's  delay  for  a 
normal  commercial  use  would  usually  not  be  inordinate, 
while  a  week's  delay  in  getting  a  police  car  into  opera- 
tion might  be  inordinate. 

(e)  That  the  applicant  agrees  to  trade  in  replaced  tires 
or  tubes  on  new  tires  or  tubes  purchased  with  any  certifi- 
cate granted  him,  or  if  the  applicant  purchases  a  tire  or 
tube  by  mail  from  a  mail  order  house,  that  the  applicant 
will  within  5  days  from  receipt  of  such  tire  or  tube  sell 
the  replaced  tire  or  tube  to  a  dealer. 

( 1 )  Unless  the  applicant  agrees  to  trade  in  or  sell  his 
replaced  tire  or  tube  at  the  time  when  new  tires  or  tubes 
are  purchased,  he  must  be  denied  a  certificate.''' 

§1315.404  Eligible  vehicles.  Except  in  the  case  of 
obsolete  type  tires  or  tubes,  the  Board  shall  not  issue  a 
certificate  unless  the  applicant  meets  all  the  requirements 
of  §1315.403,  and,  in  addition,  shows  that  the  new  tire  or 
tube  for  which  application  is  made  is  to  be  mounted : 

(a)  On  a  vehicle  which  is  operated  by  a  physician, 
surgeon,  or  visiting  nurse,  or  a  veterinary  and  which  is 
used  principally  for  professional  services. 

(  1 )  The  local  board  shall  issue  certificates  for  vehicles 
in  this  class  only  to  doctors,  nurses  and  veterinaries 
(which  for  purposes  of  certificates  shall  include  only  farm 
veterinaries)  whose  professional  practice  is  to  make  regu- 
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lar  calls  outside  their  offices  and  use  automobiles  to  make 
their  professional  calls. 

(2)  Xo  certificate  shall  be  issued  unless  the  doctor, 
nurse,  or  farm  veterinary,  applying  shows  that  the  particu- 
lar car  on  which  the  tire  or  tube  is  to  be  mounted  is  ac- 
tually used  for  professional  calls  and  is  used  principally 
for  that  purpose. 

(b)  On  an  ambulance. 

(1)  A  certificate  for  new  tires  or  tubes  may  be  issued 
for  any  vehicle  used  principally  as  an  ambulance. 

(c)  On  a  vehicle  used  exclusively  for  one  or  more  of 
the  following  purposes: 

(1)   To  maintain  fire  fighting  services. 

(i)  A  certificate  for  new  tires  or  tubes  may  be  issued 
for  any  fire  fighting  apparatus,  including  such  vehicles 
as  ladder  trucks,  chemical  trucks,  and  hose  trucks. 

(ii)  A  certificate  may  be  issued  for  other  kinds  of  cars 
and  trucks  actually  used  for  fire  fighting,  including  trucks 
without  special  fire  fighting  equipment,  and  passenger 
cars,  if  the  Board  is  satisfied  that  the  vehicles  in  question 
will  be  used  only  to  fight  fires,  or  to  fight  fires  and  to 
l)erform  some  other  service  included  in  this  paragraph 
(c).  A  statement  of  the  additional  j)urposes  for  which 
the  vehicle  is  to  be  used  shall  be  stated  in  the  ap])lication 
for  a  certificate. 

(iii)  No  vehicle  equipped  with  tires  or  tubes  for  which 
a  certificate  has  been  granted  shall  be  used  by  the  officials 
in  charge  of  fire  fighting  services  unless  they  are  actually 
engaged  in  directing  fire  fighting  work,  except  as  pro- 
vided in  ii  hereof. 
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(2)  To  maintain  necessary  public  police  services. 

(i)  In  issuing  certificates  under  paragraph  (c)  (2)  the 
local  board  shall  be  governed  by  the  necessity  of  keeping 
the  uniformed  force  and  essential  nonuni formed  person- 
nel of  any  Federal,  State,  or  local  police  force  in  a  posi- 
tion to  render  efficient  service  in  the  prevention  and  de- 
tection of  crime. 

(ii)  Certificates  shall  not  be  issued  for  vehicles  to  per- 
form police  services,  if  such  services  can  be  performed 
without  the  use  of  motor  vehicles.  No  police  department 
shall  use  motor  vehicles  equipped  with  tires  or  tubes  for 
which  a  certificate  has  been  issued  for  licensing  or  in- 
spection duties,  when  regular  public  transportation  will 
serve. 

(iii)  No  vehicle  equipped  with  tires  or  tubes  for  which 
a  certificate  has  been  issued  shall  be  used  to  convey  police 
officials  to  or  from  their  usual  stations,  except  in  case  of 
emergency,  nor  shall  such  vehicles  be  used  for  official  con- 
venience, when  public  means  of  transportation  will  serve. 

(iv)  Vehicles  for  which  certificates  are  issued  under 
this  paragraph  (c)  (2)  may  be  used  for  any  other  pur- 
pose in  this  paragraph  (c),  but  a  statement  of  the  addi- 
tional purposes  for  which  the  vehicle  is  to  be  used  shall  be 
included  in  the  application. 

(3)  To  enforce  such  laws  as  relate  specifically  to  the 
protection  of  public  health  and  safety. 

(i)  Certificates  shall  be  issued  under  this  paragraph 
(c)  (3)  only  for  vehicles  essential  for  the  performance 
of  the  law  enforcement  services  specifically  provided  tor 
by  this  ])aragraph.  The  inspection  of  buildings,  of  the 
establishments  of  sellers  and  producers  of   food,  and  the 


—28— 

discharge  of  similar  duties  do  not  in  most  instances  re- 
quire the  use  of  motor  vehicles.  Certificates  shall  under 
no  circumstances  be  issued  for  vehicles  for  the  perform- 
ance of  services  which  can  be  performed  satisfactorily  by 
inspectors  and  other  officers  using  means  of  transportation 
available  to  the  general  public. 

(ii)  This  paragraph  provides  only  for  law  enforcement 
services  which  relate  directly  to  the  protection  of  the  public 
from  accident  and  disease.  New  tires  or  tubes  are  not  to 
be  made  available  for  any  law  enforcement  functions 
other  than  those  performed  by  the  regular  police  force,  as 
provided  in  the  preceding  paragraph  (c)  (2),  and  the 
protection  of  the  public  health  and  safety,  provided  for  by 
paragraph  (c)    (3). 

(iii)  No  vehicle  equipped  with  tires  or  tubes  for  which 
a  certilkate  has  been  issued  shall  be  used  to  convey  public 
health  and  safety  officials  to  and  from  their  usual  stations, 
except  in  case  of  emergency  or  for  official  convenience, 
when  public  means  of  transportation  will  serve. 

(iv)  X'ehicles  for  which  certificates  are  issued  undci 
this  paragraph  (c)  (3)  may  be  used  for  any  other  pur- 
pose, stated  in  this  paragraph  (c),  but  a  statement  of  the 
additional  purposes  for  which  the  vehicle  is  to  be  used 
shall  ])c  included  in  the  application. 

(4)  To  maintain  garbage  disposal  and  other  sanitation 
services. 

(i)  Certificates  for  new  tires  or  tubes  may  be  issued 
for  any  \chicle  essential  to  dispose  of  refuse  of  various 
kinds,  to  operate  sewage  systems,  and  for  similar  jiurposes. 

(ii)  No  certificate  shall  be  issued  for  passenger  cars  to 
be  used  by  administrative  personnel  concerned  with  gar- 
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bage  disposal  or  sanitation  services,  except  to  the  extent 
provided  in  paragraph  (c)  (3).  New^  tires  or  tubes  shall 
be  issued  only  for  vehicles  actually  used  to  transport  gar- 
bage and  other  refuse,  to  clean  and  repair  sev^ers,  and  for 
similar  purposes. 

(iii)  Vehicles  for  which  certificates  are  issued  under 
this  paragraph  (c)  (4)  may  be  used  for  any  other  pur- 
pose stated  in  this  paragraph  (c),  but  a  statement  of  the 
additional  purposes  for  which  the  vehicle  is  to  be  used 
shall  be  included  in  the  application. 

(5)   To  maintain  mail  services. 

(i)  The  local  boards  may  issue  certificates  for  vehicles 
to  be  used  for  the  transportation  of  mail  by,  or  under  a 
contract  with,  the  United  States. 

(ii)  A  vehicle  equipped  with  tires  or  tubes  for  which  a 
certificate  has  been  issued  under  this  paragraph  (c)  (5) 
may  be  used  for  any  of  the  other  purposes  in  this  para- 
graph (c)  but  a  statement  of  the  additional  purposes  for 
which  the  vehicle  is  to  be  used  shall  be  included  in  the 
application  for  a  certificate. 

(d)  On  a  vehicle,  with  a  capacity  of  10  or  more  pas- 
sengers, operated  exclusively  for  one  or  more  of  the  fol- 
lowing purposes, 

( 1 )  Transportation  of  passengers  as  part  of  the  serv- 
ices rendered  to  the  public  by  a  regular  transportation 
system. 

fi)  Certificates  may  be  issued  under  this  paragraph 
(d)  (1)  only  for  vehicles,  ])erforming  necessary  trans- 
l)ortati()n  service  along  regular  routes  or  with  regular 
schedules,  from  which  the  general  public  may  obtain 
service  upon  payment  of  a  standard  fare. 
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(iij  Xo  certiticate  shall  be  issued  for  a  vehicle  on  which 
the  general  public  cannot  obtain  transportation,  except 
to  the  extent  provided  for  in  paragraphs  (d)  (2)  and 
(d)  (3). 

(iii)  \^ehicles  for  which  certificates  are  issued  under 
this  paragraph  (d)  (1)  may  be  used  for  any  other  pur- 
pose in  this  paragraph  (d)  but  a  statement  of  the  addi- 
tional purposes  for  which  the  vehicle  is  to  be  used  shall 
be  included  in  the  application. 

(2)  Transportation  of  students  and  teachers  to  and 
from  school. 

(i)  Certificates  shall  be  issued  under  this  i)aragraph 
(d)  (2)  only  for  school  busses.  A  school  bus  will  not 
lose  its  character  as  such  because  it  is  used  to  transport 
other  employees  of  the  school  as  well  as  teachers. 

(ii)  Xo  vehicle  equipped  with  tires  or  tubes  for  which 
certificates  have  been  granted  shall  be  used  for  excursions 
of  any  character.  Transportation  shall  be  provided  only 
from  the  homes  of  students  and  teachers  or  from  regular 
school  bus  stops  to  the  regular  places  of  instruction. 

(iii)  Vehicles  for  which  certificates  are  issued  under 
this  paragraph  (d)  (2)  may  be  used  for  any  other  pur- 
pose stated  in  this  paragraph  (d),  but  a  statement  of  the 
additional  purposes  for  which  the  vehicle  is  to  he  used 
shall  be  included  in  the  application. 

(3)  Transportation  of  employees  t(^  (^r  from  any  m- 
dustrial  or  mining  establishment  or  construction  project. 
except  when  public  transportation  facilities  are  readily 
available. 

(i)  C^Ttificates  shall  be  issued  under  this  paragraph 
(d)    (3)    only    for   busses   used   to   transport   workers   to 
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places  of  employment  which  cannot  be  easily  reached  by 
means  of  transportation  available  to  the  public.  No  cer- 
tificate shall  be  issued  where  the  workers  can  conveniently 
reach  the  place  of  employment,  or  go  from  place  to  place 
while  on  the  job,  by  using  public  transportation  facilities. 

(ii)  The  local  boards  may  issue  certificates  under  this 
paragraph  (d)  (3)  where,  although  public  transportation 
facilities  exist,  such  facilities  are  inadequate  to  provide  re- 
liable and  rapid  transportation  essential  to  uninterrupted 
production. 

fiii)  Vehicles  for  which  certificates  are  issued  under 
this  paragraph  (d)  (3)  may  be  used  for  any  other  pur- 
pose stated  in  this  paragraph  (d),  but  a  statement  of  the 
additional  purposes  for  which  the  vehicle  is  to  be  used 
shall  be  included  in  the  application. 

(e)  On  a  truck  operated  exclusively  for  one  or  more 
of  the  purposes  stated  in  the  preceding  sections  or  for  one 
or  more  of  the  following  purposes : 

(1)   Transportation  of  ice  and  of  fuel. 

(i)  In  issuing  certificates  under  this  paragraph  (e) 
( 1) ,  the  local  board  shall  be  governed  by  the  necessity  for 
preserving  public  health  and  maintaining  industrial  pro- 
duction. 

(iii)  A  truck  for  which  certificates  are  issued  under 
this  paragraph  (e)  (1)  may  be  used  for  any  other  pur- 
])0se  stated  in  this  paragraph  (e)  or  for  any  of  the  pur- 
poses stated  in  paragraphs  fa),  (b),  (c).  and  (d).  but  a 
statement  of  the  additional  purposes  for  which  the  truck 
is  to  be  used  shall  l)e  included  in  the  ap])licati()n  for  a 
certificate. 
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(2)  Transportation  of  material  and  equipment  for  the 
building  and  maintenance  of  public  roads. 

(i)  Because  of  the  importance  of  public  roads  to  the 
functioning  of  the  industrial  and  military  system,  certifi- 
cates may  be  issued  for  trucks,  snow  plows  and  similar 
equipment  to  be  used  for  the  building  and  maintenance  of 
public  roads. 

(ii)  A  truck  for  which  a  certificate  is  issued  under  this 
paragraph  (e)  (2)  may  be  used  for  any  other  jmrpose 
stated  in  this  paragraph  (e),  or  for  any  of  the  purposes 
stated  in  paragraphs  (a),  (b)  (c),  and  (d),  but  a  state- 
ment of  the  additional  purposes  for  which  the  truck  is 
to  be  used  shall  be  included  in  the  application  for  a  cer- 
tificate. 

(3)  Transportation  of  material  and  equipment  for  the 
construction  and  maintenance  of  public  utilities. 

(i)  For  the  purposes  of  this  subsection  the  term  "pub- 
lic utilities"  shall  include  gas,  electric,  and  water  supply 
systems,  telephone  and  telegraph  systems,  transportation 
systems  the  facilities  of  which  are  available  to  the  gen- 
eral public  (railroads,  airlines,  street  car  lines,  etc.)  and 
similar  public  service  institutions,  whether  publicly  or 
privately  operated. 

fii)  Certificates  may  be  issued  for  any  truck  used  to 
transport  supplies,  material  and  equipment  for  the  con- 
struction, maintenance  and  repair  of  public  utilities,  as 
defined  above. 

(iii)  A  truck  for  which  a  certificate  is  issued  under  this 
paragraph  (e)  (2)  may  be  used  for  any  other  purpose 
stated  in  this  paragraph  (e),  or  for  any  of  the  purposes 
stated  in  paragraphs  (a),  (b).  (c),  and  (d).  but  a  state- 
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nient  of  the  additional  purposes  for  which  the  truck  is  to 
be  used  shall  be  included  in  the  application  for  a  cer- 
tificate. 

(4)  Transportation  of  material  and  equipment  for  the 
construction  and  maintenance  of  production  facilities. 

(i)  In  issuing  certificates  under  this  paragraph  (e) 
^'4),  the  local  board  is  to  adhere  strictly  to  the  require- 
ment that  trucks  are  to  be  granted  new  tires  or  tubes  only 
to  transport  materials,  supplies,  and  equipment  for  the 
construction  and  maintenance  of  factories,  mines  and 
similar  production  establishments. 

(ii)  A  truck  for  which  a  certificate  is  issued  under  this 
paragraph  (e)  (4)  may  be  used  for  any  other  purpose 
stated  in  this  paragraph  (e),  or  for  any  of  the  purposes 
stated  in  paragraphs  (a),  (b),  (c),  and  (d),  but  a  state- 
ment of  the  additional  purposes  shall  be  included  in  the 
application  for  a  certificate. 

(5)  Transportation  of  material  and  equipment  for  the 
construction  of  defense  housing  facilities  and  military 
and  naval  establishments. 

(i)  Certificates  may  be  issued  under  this  paragraph  (e) 
(5 )  for  trucks  not  owned  by  the  Army  or  Navy  to  be  used 
in  the  construction  of  new  housing  facilities,  to  be  occu- 
pied principally  by  workers  in  defense  plants,  and  in  the 
construction  of  cantonments,  navy  yards,  docks  and  other 
military  and  naval  establishments  directly  controlled  by 
the  armed  forces  of  the  United  States. 

(ii)  A  truck  e(|uippe(]  with  tiros  or  tubes  for  which  a 
certificate  has  been  issued  under  this  paragraph  (e)  (5) 
may  be  used  for  any  of  the  i)urp()ses  stated  in  paragraphs 
(a),   (b),  (c),  and  (d)  but  a  statement  of  the  additional 
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purposes  shall   be  included   in   the  application   for   a  cer- 
tificate. 

(6)  Transportation  essential  to  render  roofing,  plumb- 
ing, heating,  and  electrical  repair  services. 

(i)  Certificates  may  be  issued  for  trucks  to  be  used  in 
rendering  these  essential  repair  services:  roofing,  plumb- 
ing, heating,  and  electrical  repair  services.  These  services 
may  be  performed  on  any  buildings  and  houses  whether 
or  not  designated  in  paragraph  (c)  (5)  or  elsewhere  in 
this  section. 

(ii)  A  truck  equipped  with  tires  or  tubes  for  which  a 
certificate  has  been  issued  under  this  paragraph  (e)  (6) 
may  be  used  for  any  other  purpose  stated  in  this  para- 
graph (e)  or  for  any  of  the  purposes  stated  in  paragraphs 
(a),  (b),  (c),  and  (d),  but  a  statement  of  the  additional 
purposes  for  which  the  truck  is  to  be  used  shall  be  in- 
cluded in  the  application  for  a  certificate. 

(7)  Transportation   by  any   common  carrier. 

(i)  For  the  purpose  of  this  paragraph  (e)  (7),  the 
term  "common  carrier"  shall  include  any  carrier  of  freight 
by  rail,  motor,  or  water  (using  trucks  to  render  a  part  of 
its  services),  required  by  law  to  furnish  services  to  the 
general  public  at  standard  rates,  fixed  in  advance. 

(ii)  For  the  purpose  of  this  ])aragraph  (e)  (7),  the 
term  ''common  carrier"  shall  not  include  any  carrier  which 
renders  services  only  to  ])ers()ns  wh(^ni  it  chooses  as  its 
customers  or  on  terms  separately  arranged  for  each  cus- 
tomer, and  for  each  service  it  renders. 

(iii)  A  certificate  may  be  issued  for  any  truck  used  by 
a  common  carrier  to  render  frcic^ht  services. 
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(iv)  A  vehicle  for  which  a  certificate  is  issued  under 
this  paragraph  (e)  (7)  may  be  used  for  any  other  pur- 
pose stated  in  this  paragraph  (e)  or  for  any  of  the  pur- 
poses stated  in  paragraphs  (a),  (b),  (c),  and  (d),  but  a 
statement  of  the  additional  purposes  for  which  the  vehicle 
is  to  be  used  shall  be  included  in  the  application  for  a 
certificate. 

(8)  Transportation  of  waste  and  scrap  materials. 

(i)  Certificates  may  be  issued  under  this  paragraph 
(e)  (8)  for  trucks  which  are  to  be  used  for  transporting 
waste  and  scrap  materials,  including  waste  paper,  scrap- 
iron,  scrap  rubber,  and  similar  commodities  which  may  be 
reused  in  production. 

(ii)  A  vehicle  equipped  with  tires  or  tubes  for  which  a 
certificate  has  been  issued  under  this  paragraph  (e)  (8) 
may  be  used  for  any  other  purpose  stated  in  this  paragraph 
(e),  or  for  any  of  the  purposes  stated  in  paragraphs  (a), 
(b),  (c),  and  (d),  but  a  statement  of  the  additional  pur- 
poses for  which  the  vehicle  is  to  be  used  shall  be  included 
in  the  application  for  a  certificate. 

(9)  Transportation  of  raw  materials,  semimanufac- 
tured goods,  and  finished  products,  including  farm  prod- 
ucts and  foods,  provided  that  no  certificate  shall  be  issued 
for  a  new  tire  or  tube  to  be  mounted  on  trucks  used  (a) 
for  the  transportation  of  commodities  to  the  ultimate  con- 
sumer for  personal,  family,  or  household  use;  or  (b)  for 
transportation  of  materials  for  construction  and  mainte- 
nance except  to  the  extent  si)ecifically  provided  by  para- 
graphs 2,  3,  4,  5,  and  6  of  this  i)ciragrai)h   (e). 

(i)  Certificates  may  be  issued  lor  trucks  used  to  trans- 
port raw  materials,  semimanufactured  goods,  and  finished 
products,  including  farm  i)roducts  and  foods,  except  (a) 
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transportation  of  commodities  to  the  ultimate  consumer 
for  personal,  family,  or  household  use;  and  (b)  transpor- 
tation of  materials  for  construction  and  maintenance  ex- 
cept to  the  extent  provided  by  i)araL;Taphs  2,  3,  4,  5,  and  6 
of  this  parag^raph  (e). 

(ii)  No  truck  equii)ped  with  tires  or  tubes  for  which  a 
certificate  has  been  issued  shall  be  used  to  deliver  milk  or 
other  foods  to  a  consumer  for  personal,  family,  or  house- 
hold use,  or  to  make  such  deliveries  of  other  commodities 
for  a  department  store,  ^^rocery  store,  or  similar  sales 
outlet. 

(iii)  No  truck  equipped  with  tires  or  tubes  for  which  a 
certificate  has  been  issued  shall  be  used  for  the  transporta- 
tion of  materials  for  construction  or  maintenance  except 
to  the  limited  extent  provided  in  paragraphs  2,  3,  4,  5,  and 
6  of  this  paragraph  (e). 

(iv)  A  truck  for  which  a  certificate  has  been  issued 
under  this  paragraph  (e)  (9)  may  be  used  for  any  other 
purpose  stated  in  this  paragra])h  (c)  or  for  any  of  the 
purposes  stated  in  paragraphs  (a),  (b),  (c),  and  (d),  but 
a  statement  of  the  additional  purposes  for  which  the  truck 
is  to  be  used  shall  be  included  in  the  a]:)])lication. 

(f)  On  farm  tractors  or  other  farm  implements,  other 
than  automobiles  or  trucks,  for  the  operation  of  which 
rubber  tires  or  tubes  are  essential. 

(1)  Certificates  may  be  i^ranted  for  tarni  tractors  and 
other  farm  implements  for  the  o])erati(>n  of  which  rubber 
tires  or  tubes  are  essential. 

(2)  Nothing  in  this  i)aragraph  (f)  shall  be  construed 
to  permit  the  issuance  of  a  certificate  for  rubber  tires  or 
tubes  when  the  tractor  or  other  imj)lement  can  operate  or 
can  be  adapted  to  operate  without  such  tires  or  tubes. 
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(g)  On  industrial,  mining,  and  construction  equipment, 
other  than  automobiles  or  trucks,  for  the  operation  of 
which  rubber  tires,  casings  or  tubes  are  essential. 

( 1 )  Certificates  may  be  issued  for  industrial,  mining, 
and  construction  equipment,  including  such  equipment  as 
derricks,  bulldozers,  and  drills,  for  the  operation  of  which 
rubber  tires  or  tubes  are  essential. 

(2)  Nothing  in  this  paragraph  (g)  shall  be  construed 
to  permit  the  issuance  of  a  certificate  when  the  equipment 
can  operate  or  can  be  adapted  to  operate  without  such  tires 
or  tubes. 

Applications  for  Certificates 

§1315.501  Application  for  authority  to  pitrcltase  tire 
or  tube,  (a)  Any  person  who  believes  that  his  vehicle 
comes  within  one  of  the  classifications  set  forth  in 
§1315.404  may  file  with  the  Board  an  application  for  au- 
thority to  purchase  new  tires  or  tubes  not  of  an  obsolete 
type. 


§1315.508  Notation  of  reasons  for  action.  When  the 
Board  determines  that  an  ai)plication  shall  be  granted,  the 
reasons  therefor  shall  be  noted  upon  the  application,  to- 
gether with  the  number  of  new  tires  and  tubes  allotted  to 
the  applicant. 

In  all  cases  where  an  application  is  refused,  the  reasons 
for  such  refusal  shall  be  noted  Ujum  the  application. 
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Tire  axu  Tube  Certificates 

§1315.601  Notification.  After  acting  upon  an  applica- 
tion the  Board  shall  notify  the  applicant  of  its  decision. 
In  cases  where  the  I'oard  authorizes  an  applicant  to  pur- 
chase new  tires  or  tubes,  the  Board  shall  immediately  issue 
to  such  applicant  a  nontransferable  certihcate  for  the  pur- 
chase of  new  tires  and  tubes.  No  certificate  shall  be 
issued  authorizing  the  ])urc]Kise  of  more  tires  or  tubes  than 
have  been  allotted  for  one  vehicle  by  the  Board. 

§1315.602  For  111  of  certificate,  (a)  The  nontransfer- 
able certificate  for  the  purchase  of  new  tires  and  tubes  is 
O.  P.  A.  Form  No.  R-2,  a  copy  of  which  is  set  forth  in 
the  appendix  to  these  Regulations."  The  certificates  shall 
be  serially  numbered  and  shall  be  divided  into  four  parts 
each  bearing  the  same  serial  number ;  ( 1 )  a  part  to  be 
retained  by  the  dealer  as  a  record  which  shall  be  designated 
as  part  A;  (a)  a  part  to  be  retained  by  the  dealer  as  the 
basis  for  replenishing  his  stocks  which  sliall  be  designated 
as  part  B;  (3)  a  part  to  be  forwarded  by  the  dealer  to  the 
Board  which  has  issued  the  certificate,  which  shall  be 
designated  as  part  C;  and  (4)  a  part  to  be  given  by  the 
dealer  to  the  purchaser,  which  shall  be  designated  as 
part  D. 

*     *     * 

§1315.803  Records  to  he  kej^l  by  dealers,  (a)  Every 
person  selling  new  tires  or  tubes  shall:  (  1  )  On  January 
31,  1942,  and  at  the  close  (^\  business  on  the  last  day  of 
every  month  thereafter  (in  adition  to  the  report  on  Form 
PD-216,-'  re(juired  to  be  filed  on  December  31.  1941),  take 


2See   note  at  end  of   documenl. 

3Form  PD-216,  Office  of  Production  Manapi-nuiit.  headed:  Dealers' 
Report  of  Stocks  of  \\\v  Tires  and  Tunes  of  Any  Description  on  Hand  on 
December  12,  1941. 
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an  inventory  of  all  new  tires  and  tubes  in  his  possession 
or  control,  and  keep  a  record  thereof;  (2)  maintain  a  file 
containing  all  certificates  which  ha\e  been  presented  by 
applicants  to  whom  sales  of  new  tires  and  tubes  have  been 
made;  (3)  prepare  reports  requested  by  the  Board  in  his 
area  and  by  the  Office  of  Price  Administration. 

§1315.804  Replenishment  of  stocks.  Dealers  shall  hold 
a  copy  of  all  receipts  and  statements  received  pursuant  to 
§1315.401  (c)(3)  and  shall  hold  all  parts  of  certificates 
received  (O.  P.  A.  Form  R-2,  part  B),  and  transmit  them 
only  in  accordance  with  instructions  of  the  Office  of  Price 
Administration,  which  will  hereafter  be  issued. 

§1315.806  Preservation  of  records.  All  persons  shall 
keep  records  in  accordance  with  the  requirements  else- 
where provided  in  these  regulations  for  the  keeping  of 
records.  In  addition,  all  persons  affected  by  these  regula- 
tions shall  keep  and  preser\e  for  not  less  than  2  years 
accurate  and  complete  records  concerning  inventories,  pro- 
duction and  sales  of  new  tires  and  tubes,  and  shall  make 
them  available  at  all  times  for  inspection  by  the  Office  of 
Price  Administration. 

(Information  concerning  Forms  R-1,  R-2,  or  R-3,  which 
were  filed  as  part  of  the  original  document,  may  be  ob- 
tained by  addressing  the  Office  of  Price  Administration.) 

Issued  this  30th  day  of  December,  1941. 

These  Regulations  shall  become  effective  this  30th  day 
of  December,  1941. 

Leon  Henderson, 

Administrator. 

(F.  R.  Doc.  41-9875;  Mled  December  30,  1941;  4-26 
p.  m.) 


APPENDIX  F. 

Executive  Order  9024. 

Establishing  the  War  Production  Board  in  the 
Executive  Office  of  the  President  and  Defin- 
ing Its  Functions  and  Duties. 

By  virtue  of  the  authority  vested  in  me  by  the  Constitu- 
tion and  statutes  of  the  United  States,  as  President  of  the 
United  States  and  Commander  in  Chief  of  the  Army  and 
Navy,  and  in  order  to  define  further  the  functions  and 
duties  of  the  Office  for  Emergency  Management  with  re- 
spect to  the  state  of  war  declared  to  exist  by  Joint  Reso- 
kitions  of  the  Congress,  approved  December  8,  1941,  and 
December  11,  1941,  respectively,  and  for  the  purpose  of 
assuring  the  most  effective  prosecution  of  war  procure- 
ment and  production,  it  is  hereby  ordered  as  follows: 

1.  There  is  established  within  the  Office  for  Emergency 
Management  of  the  Executive  Office  of  the  President  a 
War  Production  Board,  hereinafter  referred  to  as  the 
Board.  The  Board  shall  consist  of  a  Chairman,  to  be  ap- 
pointed by  the  President,  the  Secretary  of  War.  the  Sec- 
retary of  the  Navy,  the  Federal  Loan  Administrator,  the 
Director  General  and  the  Associate  Director  General  of 
the  Office  of  Production  Management,  the  Administrator 
of  the  Office  of  Price  Administration,  the  Chairman  of 
the  Board  of  Economic  Warfare,  and  the  Special  A< 
sistant  to  the  President  supervising  the  defense  aid  i)ro- 
gram. 
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2.  The  Chairman  of  the  War  Production  Board,  with 
the  advice  and  assistance  of  the  members  of  the  Board, 
shall: 

a.  Exercise  general  direction  over  the  war  procure- 
ment and  production  program. 

b.  Determine  the  policies,  plans,  procedures,  and 
methods  of  the  several  Federal  departments, 
establishments,  and  agencies  in  respect  to  war 
procurement  and  production,  including  purchas- 
ing, contracting,  specifications,  and  construction; 
and  including  conversion,  requisitioning,  plant 
expansion,  and  the  financing  thereof;  and  issue 
such  directives  in  respect  thereto  as  he  may  deem 
necessary  or  appropriate. 

c.  Perform  the  functions  and  exercise  the  powers 
vested  in  the  Supply  Priorities  and  Allocations 
Board  by  Executive  Order  No.  8875  of  August 
28,  1941. 

d.  Supervise  the  Office  of  Production  Management 
in  the  performance  of  its  responsibilities  and 
duties,  and  direct  such  changes  in  its  organiza- 
iton  as  he  may  deem  necessary. 

e.  Report  from  time  to  time  to  the  President  on 
the  progress  of  war  procurement  and  produc- 
tion; and  perform  such  other  duties  as  the  Pres- 
ident may  direct. 

3.  Federal  departments,  establishments,  and  agencies 
shall  C(^ni])ly  with  the  policies,  ])lans,  methods,  and  pr(v 
cedures  in  respect  to  war  i)rocurenienl  and  producti(.)n  as 
determined    bv    the    Chairman;    and    shall    furnish    to    the 
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Chairman  such  information  relating  to  war  procurement 
and  production  as  he  may  deem  necessary  for  the  perform- 
ance of  his  duties. 

4.  The  Army  and  Navy  Munitions  Board  shall  re- 
port to  the  President  through  the  Chairman  of  the  War 
Production  Board. 

5.  The  Chairman  may  exercise  the  powers,  authority, 
and  discretion  conferred  upon  him  by  this  Order  through 
such  officials  or  agencies  and  in  such  manner  as  he  may 
determine;  and  his  decisions  shall  be  final. 

6.  The  Chairman  is  further  authorized  within  the 
limits  of  such  funds  as  may  be  allocated  or  appropriated 
to  the  Board  to  employ  necessary  personnel  and  make 
provision  for  necessary  supplies,  facilities,  and  services. 

7.  The  Supply  Priorities  and  Allocations  Board,  estab- 
lished by  the  Executive  Order  of  August  28,  1941,  is 
hereby  abolished,  and  its  personnel,  records,  and  property 
transferred  to  the  Board.  The  Executive  Orders  Xo. 
8629  of  January  7.  1941,  No.  8875  of  August  28.  1941, 
No.  8891  of  September  4,  1941,  No.  8942  of  November 
19,  1941,  No.  9001  of  December  27,  1941,  and  Xo.  9023 
of  January  14,  1942,  are  hereby  amended  accordinglx. 
and  any  provisions  of  these  or  other  pertinent  Executive 
Orders  conflictin^r  with  this  Order  are  herebv  sui)erseded. 


Franklin  D.  Roosevelt. 


Ttik  W'riiTE  House, 
January  16,  1942. 


APPENDIX  G. 

Executive  Order  9040. 

Defining  Additional  Functions  and  Duties  of  the 
War  Production  Board. 

By  virtue  of  the  authority  vested  in  me  by  the  Consti- 
tution and  the  statutes,  as  President  of  the  United  States 
and  Commander  in  Chief  of  the  Army  and  Navy,  and  for 
the  purpose  of  assuring  the  most  effective  prosecution  of 
war  procurement  and  production,  it  is  hereby  ordered  as 
follows : 

1.  In  addition  to  the  responsibilities  and  duties  de- 
scribed in  paragraph  2  of  Executive  Order  No. 
9024,  of  January  16,  1942,  the  Chairman  of  the 
War  Production  Board,  with  the  advice  and  as- 
sistance of  the  members  of  the  Board,  shall : 

a.  Perform  the  functions  and  exercise  the  powers 
heretofore  vested  in  the  Office  of  Production 
Management. 

b.  Perform  the  functions  and  exercise  the  powers 
vested  in  the  Supply  Priorities  and  Allocations 
Board  by  Executive  Order  No,  8942  of  Novem- 
ber 19,  1941. 

c.  Perform  the  functions  and  exercise  the  authority 
vested  in  the  President  by  Section  120  of  the 
National  Defense  Act  of  1916,   (39  Stat.  213). 

2.  Paragraph  1  of  said  Executive  Order  No.  9024 
of  January  16,  1942,  is  amended  to  provide  that 
the  Lieutenant  General  in  charge  of  War  Depart- 
ment   Production,    and    the    Director    of    the    Labor 
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Division  of  the  War  Production  Board  shall  be 
members  of  the  War  Production  Board  vice  the 
Director  General  and  Associate  Director  General  of 
the  Office  of   Production    ■Management. 

3.  The  Chairman  of  the  War  Production  Board  may 
exercise  the  powers,  authority,  and  discretion  con- 
ferred upon  him  by  this  or  any  other  Order  through 
such  officials  or  agencies  and  in  such  manner  as  he 
may  determine;  and  his  decisions  shall  be  final. 

4.  The  Office  of  Production  Management,  established 
by  Executive  Order  No.  8629  of  January  7,  1941, 
is  abolished  and  its  personnel,  records,  property,  and 
funds  are  transferred  to  the  War  Production  Board. 

5.  Executive  Order  No.  8629,  of  January  7,  1941,  is 
rescinded,  and  Executive  Order  No.  9024,  of  Janu- 
ary 16,  1942,  and  any  other  Executive  Orders  the 
provisions  of  which  are  inconsistent  with  the  pro- 
visions of  this  Order,  are  amended  accordingly. 

(signed)    Franklin   D.   Roosevelt 

The  White  House 
January  24,  1942. 


—45— 

APPENDIX  H. 

Directive  1 
Sept.  30,  1942 

War  Production  Board 

Part  903 — Delegations  of  Authority 
[Directive  1  as  of  September  30,  1942] 

DELEGATION     OF     AUTHORITY     TO     THE     OFFICE     OF     PRICE 
ADM;INISTRATI0N    with    respect    to   RATIONING 

Pursuant  to  the  authority  vested  in  me  by  Executive 
Order  No.  9024  of  January  16,  1942,  and  Executive  Or- 
der No.  9040  of  January  24,  1942,  and  in  order  to  dele- 
gate to  the  Office  of  Price  Administration  authority  to 
provide  for  the  equitable  rationing-  of  products  at  the  re- 
tail level.  It  is  hereby  ordered,  That: 

§903.1.  Directive  1.  (a)  The  Office  of  Price  Admin- 
istration is  authorized  and  directed  to  perform  the  func- 
tions and  exercise  the  power,  authority  and  discretion 
conferred  upon  the  President  by  section  2  (a)  of  the  Act 
of  June  28,  1940  (Pub.  Law  671,  76th  Cong.,  54  Stat. 
676)  as  amended  by  the  Act  of  May  31,  1941  (Pub. 
Law  89,  77th  Cong.,  55  Stat.  236)  with  respect  to  the 
exercise  of  rationing  control  over  (1)  the  sale,  transfer 
or  other  disposition  of  products  by  any  person  who  sells 
at  retail  to  any  person,  and  (2)  the  sale,  transfer  or  other 
disposition  of  j^roducts  by  any  person  to  an  ultimate  con- 
sumer. The  term  "ultimate  consumer."  as  used  by  this 
directive,  means  a  person  ac(juiring  products  for  the  sat- 
isfaction of  ])ersonal  needs  as  distinguished  from  one  ac- 
quiring products  for  industrial  or  other  business  purposes. 
The  term  "person",  as  used  in  this  directive,  includes  an 


individual,  partnership,  association,  business  trust,  corpo- 
ration or  any  organized  group  of  persons,  whether  incor- 
porated or  not:  Provided,  That  in  no  event  shall  this 
paragraph  (a)  be  deemed  to  authorize  the  Office  of  Price 
Administration  to  control  the  acquisition  of  products  by 
or  for  the  account  of  any  of  the  following: 

(1)  The  Army  or  Navy  of  the  United  States,  the 
United  States  Maritime  Commission,  The  Panama  Canal, 
the  Coast  and  Geodetic  Survey,  the  Coast  Guard,  the  Civil 
Aeronautics  Authority,  the  National  Advisory  Commis- 
sion for  Aeronautics  and  the  Office  of  Scientific  Research 
and  Development;  or 

(2)  Government  agencies  or  other  persons  acciuiring 
such  products  for  export  to  and  consumption  or  use  in 
any  foreign  country. 

(b)  The  authority  of  the  Office  of  Price  Administra- 
tion under  this  directive  shall  include  the  power  to  regu- 
late or  prohibit  the  sale,  transfer  or  other  disposition  of 
products  to  any  retailer  who  has  acted  in  violation  of  any 
rationing  regulation  or  order  prescribed  by  the  Office  of 
Price  Administration  hereunder,  and  shall  include  the 
power  to  regulate  or  prohibit  the  sale,  transfer  or  other 
disposition  of  products  to  any  wholesaler  or  (nher  sup- 
plier of  any  retailer,  directly  or  indirectly,  if  such  whole- 
saler or  other  supplier  has  acted  in  violation  of  any  ration- 
ing regulation  or  order  prescribed  by  the  Office  of  Price 
Administration  hereunder.  The  Office  of  Price  Admin- 
istration is  likewise  authorized  to  require  such  rei)orts 
and  the  keeping  of  such  records,  and  to  make  such  in- 
vestigations, as  it  may  deem  necessary  or  api)ropriate 
for  the  administration  of  the  rationing:  powers  conferred 
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herein;  and  it  may  take  such  measures  as  it  may  deem 
necessary  or  appropriate  for  the  enforcement  of  any 
rationing  regulation  or  order  prescribed  by  it  pursuant  to 
this  directive. 

(c)  The  Office  of  Price  Administration  may  exercise 
the  power,  authority  and  discretion  conferred  upon  it  by 
this  directive  through  such  officials,  including  part  time 
and  uncompensated  special  agents,  and  in  such  manner  as 
it  may  determine. 

(d)  The  Chairman  of  the  War  Production  Board  will, 
on  request  of  the  Office  of  Price  Administration,  advise 
the  Office  of  Price  Administration  as  to  the  portion  of 
existing  products  available  for  rationing  by  the  Office  of 
Price  Administration  under  this  directive. 

(e)  The  Chairman  of  the  War  Production  Board  may 
from  time  to  time  delegate  to  the  Office  of  Price  Admin- 
istration such  additional  powers  with  respect  to  the  exer- 
cise of  rationing  control,  or  amend  the  delegation  herein 
in  such  manner  and  to  such  extent,  as  he  may  determine 
to  be  necessary  or  appropriate. 

(f)  Nothing  herein  shall  be  construed  to  limit  or 
modify  any  order  heretofore  issued  by  the  Director  of 
Priorities  of  the  Office  of  Production  Management,  nov 
to  delegate  to  the  Office  of  Price  Administration  the  i)()wer 
to  extend,  amend  or  modify  any  such  order. 

(E.O.  9024,  Jan.  16,  1942,  7  F.R.  329,  E.O.  9040,  Jan. 
24,  1942.  7  F.R.  527:  sec.  2  (a),  Pub.  Faw  671,  76th 
Cong.,  as  amended  by  Pub.  Faw  89,  77th  Cong. ) 

Issued    January  24,   1942. 
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APPENDIX  I. 

Part  1315 — Rubber  and  Products  and  Materials  of 
Which  Rubber  Is  a  Component 

Revised  Tire  Ration  (Xc;  Recjulations — 

Tires  and  Tubes,  Retreading  and  Recapping  of 
Tires,  and  Camelback 

Pursuant  to  the  authority  vested  in  nie  by  Supple- 
mentary Order  No.  -M-lS-c  of  the  Office  of  Production 
Manao^enient,  issued  December  27,  1941,  and  by  Ration- 
ing Regulation  No.  1  thereunder,  and  by  War  Production 
Board  Directive  No.  1,  issued  January  24,  1942,  and  by 
Supplementary  Directive  No.  IB,  issued  February  2, 
1942. 

It  is  hereby  ordered,  That: 

*     *     * 

Tire  aiid  Tube  Quota 

§1315.301  Prohibition,  (a)  The  Office  of  Price 
Administration  shall  fix  quotas  stating  the  niaxiniuni  num- 
ber of  new  tires  and  tubes  and  retreaded  or  recapped 
tires  for  the  purchase  of  which  certificates  may  be  issued 
by  Boards  during  a  single  calendar  month.  Xo  Board 
shall  issue  a  certificate  for  the  purchase  of  a  new  tire  or 
tube  or  a  retreaded  or  recapped  tire  in  excess  of  its  quota. 

(b)  Boards  may  issue  certificates  for  the  purchase  of 
new  ])assenger  tires  of  an  obsolete  type  as  defined  in 
paragraj)h  id)  of  sj  1315.503  of  these  regulation^ 
(§§  1315.151  to  1315.1199,  incl.j,  witliout  regard  to  their 
quotas. 
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Tires  and  Tubes  for  Vehicles  Eligible 
Under  List  ''A'' 

§  1315.401  Permitted  and  prohibited  transfers  and  de- 
liveries to  consumers — (a)  Prohibitions.  Except  as  pro- 
vided in  paragraphs  (b)  and  (c)  of  this  section,  and  in 
§§  1315.801  to  1315.805,  incl.,  of  these  regulations, 
(§§1315.151  to  1315.1199,  incl.).  no  person  shall  make 
any  transfer  of  new  tires  or  tubes,  or  delivery  of  re- 
treaded  or  recapped  tires,  to  a  consumer;  and  no  con- 
sumer shall  accept  any  such  transfer  or  delivery. 

(1)  The  prohibition  in  paragraph  (a)  of  this  section 
applies  to  sales  and  deliveries  and  physical  transfers  in- 
volving a  change  either  in  use  or  location  as  set  forth 
in  §  1315.801.  Except  as  provided  in  paragraphs  (b) 
and  (c)  of  this  section  and  in  §§  1315.801  to  1315.805, 
inch,  it  is  unlawful  to  deliver  new  tires  or  tubes,  or  re- 
treaded  or  recapped  tires,  to  a  consumer,  even  though  such 
consumer  has  completed  and  paid  for  the  purchase  or 
agreement  for  transfer  of  such  tires  or  tubes  from  the 
person  of  whom  delivery  is  requested. 

(2)  The  prohibition  in  paragraph  (a)  of  this  section 
applies  to  new  tires  or  tubes  whether  such  tires  or  tubes 
are  at  the  date  of  the  issuance  of  these  regulations  already 
manufactured  or  whether  such  tires  or  tubes  are  manu- 
factured in  the  future,  and  applies  to  retreaded  or  re- 
capped tires  whether  such  tires  are  retreaded  or  recapped 
at  the  date  of  the  issuance  of  these  regulations 
(§§1315.151  to  1315.1199,  inch),  or  whether  such  tires 
are  retreaded  or  recapped  in  the  future. 

(3)  Until  February  19,  the  effective  date  of  these 
regulations  (§§1315.151  to  1315.1199,  incl.),  any  con- 
sumer may  obtain  any  retreaded  or   recapped  tire   from 
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any  person,  including  tires  which  he  left  to  be  retreaded 
or  recapped  on  his  behalf.  After  February  19  no  con- 
sumer may  accept  delivery  oi  a  retreaded  or  recapped  tire 
except  in  exchange  for  a  certificate  issued  pursuant  to 
these  regulations  (§i<  1315.151  t<^  1315. in>9,  inch), 
whether  or  not  he  provided  the  tire  carcass  to  be  re- 
treaded  or  recapped,  but  he  may  accei)t  redelivery  of  such 
tire  carcass  if  it  has  not  been  retreaded  or  recapped. 

(b)  Transfers  of  iiczc  tires  or  tubes  to  co)iSHmers. 
(1)  Any  retailer  or  distributor  may  transfer  a  new  tire 
or  tube  to  any  consumer  in  exchange  for  a  certificate  au- 
thorizing such  purchase  issued  by  a  Board. 

(2)  Any  wholesaler  may  transfer  any  new  tire  or  tube 
to  a  consumer  in  exchange  for  a  certificate  authorizing 
such  i)urchase  issued  by  a  Board :  Proz'ided.  That  such 
consumer  purchased,  leased,  or  otherwise  acquired  new 
rubber  tires  or  tubes  direct  from  such  wholesaler's  ware- 
house during  the  calendar  year   1941. 

(i)  The  restriction  set  forth  in  paragraph  (b)  (2) 
shall  apply  only  when  the  wholesaler  sells  such  tires  di- 
rectly from  his  wholesale  warehouse.  It  shall  not  apply 
when  the  wholesaler  makes  such  sale  to  a  consumer  from 
the  separate  premises  of  its  company-owned  retail  outlet. 

(3)  Any  manufacturer  may  transfer  any  new  tires  or 
tubes  to  a  consumer  in  exchange  for  a  certificate  au- 
thorizing such  purchase  issued  by  a  Board :  Provided, 
That  such  consumer  purchased  or  leased  new  rubber  tires 
or  tubes  direct  from  such  manufacturer's  factory  or  ware- 
house during  the  calendar  year  1941. 

(i)  The  restrictions  set  forth  in  paragraph  (b)  (3) 
shall  apply  only  when  the  manufacturer  sells  such  tire  or 
tube  directly  from  his  factory  or  warehouse.     It  shall  not 


—51— 

apply  when  the  manufacturer  makes  such  sale  to  a  con- 
sumer from  the  separate  premises  of  its  company-owned 

retail  outlet. 

*     ♦     * 

(c)   An  applicant  must  establish: 

(1)  That  the  passenger  automobile  upon  which  the  tire 
or  tube  is  to  be  mounted  cannot  be  replaced  by  a  passenger 
automobile  owmed  or  operated  by,  or  subject  to  the  control 
of  the  applicant,  which  is  equipped  with  serviceable  tires 
or  tubes  and  which  is  capable  of  being,  but  is  not,  fully 
employed  for  one  or  more  of  the  purposes  specified  in 
paragraphs  (a)  to  (d)  of  §  1315.405. 

(i)  If  the  applicant  owns,  operates,  or  controls  passen- 
ger automobiles  equipped  with  serviceable  tires  or  tubes, 
other  than  the  passenger  automobile  for  which  new  tires 
or  tubes  are  requested,  he  must  show  that  all  such  vehicles 
cai)able  of  being  employed  for  the  purposes  for  which 
tires  are  sought  are  fully  employed  for  one  or  more  of 
the  purposes  specified  in  paragraphs  (a)  to  (d)  of 
§  1315.405.  Tf  an  applicant  fails  to  establish  that  fact, 
he  fails  to  establish  that  he  needs  tires  or  tubes  for  the 
purposes  listed  in  those  paragraphs,  and  he  must  be  denied 
a  certificate. 

(2)  That  the  tire  or  tube  for  which  application  is  made 
is  to  re])lace  a  tire  or  tube  used  by  the  applicant  and  that 
such  tire  is  not  serviceable  or  must  be  recapped  or  re 
treaded  without  delay,  or  that  such  tube  cannot  be  re- 
paired :  Provided,  That  the  applicant  need  not  show  that 
the  tire  for  which  application  is  made  is  for  replacement 
l)urposes  when  application  is  made  for  one  s])are  o\  a 
given  size  as  original  equipment  for  a  vehicle  included  in 
paragraphs  (a)  to  (d)  of  §  1315.405. 
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Transfers  and  Deliveries  of  Nei^'  Tires  aiid  Tubes, 
Retreaded  or  Recapped  Tires  and  Camelback 

§  1315.801  Permitted  a)id  prohibited  transfers  of  neuf 
tires  and  tubes — (a)  Prohibitions.  Except  as  provided 
in  §§1315.401,  1315.804,  and  paragraphs  (c),  (d),  (e), 
and  (f)  of  this  section  of  these  regulations  (§§  1315.151 
to  1315.1199,  incl. )  no  ])ers()n  shall  transfer  a  new  tire  or 
tube,  and  no  person  shall  accept  any  such  transfer  of  a 
new  tire  or  tube. 

(1)  The  word  ''transfer''  is  very  broadly  defined.  It 
includes  not  only  transfers  by  a  sale,  lease,  or  trade  of  a 
new  tire  or  tube,  but  also  by  gift  from  one  person  to  an- 
other and  includes  the  transfer  of  any  legal  or  equitable 
right  or  interest  in  any  tire  or  tube.  Again,  it  api)lies  to 
any  transfer  from  one  person  to  another  even  though  no 
change  in  ''title"  is  involved.  For  example,  unless  ex- 
pressly authorized  by  these  regulations,  transfers  may  not 
be  made  of  new^  tires  or  tubes  to  a  person  by  a  dealer 
even  though  the  person  had  previously  bought  and  paid 
for  the  tires  or  tubes.  Similarly,  tires  or  tubes  imported 
into  this  country  and  held  in  customs  at  a  point  of  entry 
may  not  be  released  to  the  claimant  unless  he  is  autJK^rized 
by  these  regulations  to  accept  them. 

(2)  Unless  specifically  exempted,  all  physical  transfers 
involving  a  change  in  the  location  or  use  of  tires  or  tubes 
are  included.  Thus,  if  a  dealer  in  tires  or  tubes  remcn-es 
a  tire  from  his  stock  and  mounts  it  on  a  vehicle  owned 
by  him,  a  transfer  has  occurred  within  the  meaning  of 
these  regulations.  Furthermore,  a  change  in  ])hysical  loca- 
tion involving  a  movement  of  a  tire  from  one  establish- 
ment to  another  is  a  transfer,  although  routine  sln'fts  in 
stock    within   a   single   building   arc   not    transfers   within 
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these  regulations.  It  should  be  noted,  however,  that  free- 
dom to  move  tires  and  tubes  is  expressly  permitted  by 
paragraph  (c)  of  this  section  in  a  wide  number  of  cases. 

(3)  The  prohibition  in  this  paragraph  (a)  applies  to 
all  new  tires  and  tubes  whether  such  new  tires  and  tubes 
are  at  the  date  of  this  order  already  manufactured  or 
whether  such  new  tires  and  tubes  are  manufactured  in  the 
future. 

(b)  Restriction  on  transfers  from  stocks  to  vehicles. 
(1)  Except  as  provided  in  subparagraph  (2)  of  this  para- 
graph (b)  no  person  who  on  December  11,  1941,  or  at  any 
time  thereafter  was  a  retailer,  distributor,  wholesaler,  or 
manufacturer  of  new  tires  or  tubes  may  mount  any  new 
tire  or  tube  on  any  vehicle  owned,  operated,  or  controlled 
by  him  or  otherwise  transfer  such  tire  or  tube  to  his  own 
use  unless  such  person  possesses  a  certificate  issued  to 
him  by  a  Board  authorizing  him  to  purchase  or  otherwise 
acquire  such  tire  or  tube  for  the  vehicle  upon  which  it  is 
to  be  mounted.  The  instructions  set  forth  in  §§  1315.705 
and  1315.706  in  regard  to  the  certificate  should  be  fol- 
lowed. 

'p     1*     I* 

(c)  Permitted  transfers  by  certain  persons.  (1)  Exce])t 
as  ])rovided  in  i)aragraph  (b)  of  this  section,  any  person 
who  on  December  11,  1941  was  not  a  retailer,  distributor, 
wholesaler,  or  manufacturer  may  transfer  any  new  tire  or 
tube  which  was  owned  and  ])hysically  possessed  by  him 
])ri()r  to  December  11,  1941,  including  the  placing  of  such 
tire  or  tube  upon  the  wheel  or  rim  of  any  vehicle  owned 
or  operated  by  him,  provided  no  change  in  ownership, 
possession,  or  control  occurs. 

*     *     * 


Effective   Dates. 

§  1315.1199  Effective  dates  of  Tire  Rationincj  Regula- 
tions, (a)  The  Tire  Rationing  Regulations  (§§  1315.151 
to  1315.904,  inclusive)  shall  become  effective  this  30th 
day  of  December,  1941. 

(b)  These  Revised  Tire  Rationing  Regulations 
(§§1315.151  to  1315.1199,  inclusive)  shall  become  ef- 
fective February  19,  1942,  except  that  the  provisions  of 
§  1315.803  (b)   shall  become  effective  February   IT).   1942. 

(c)  These  Revised  Tire  Rationing  Regulations 
(§§1315.151  to  1315.1199,  inclusive)  supersede  the  pro- 
visions of  Sup.  Order  No.  M-15-c,  6  F.  R.  6792,  Decem- 
ber 30,  1941,  as  amended  (7  F.  R.  121,  350,  434,  474. 
January  6,  17,  21,  23,  1942)  and  the  Tire  Rationing  Regu- 
lations, 7  F.  R.  72,  December  30,  1941,  as  amended  (7 
F.  R.  257,  January  14,  1942)  in  so  far  as  they  may  be 
inconsistent  therewith:  Provided,  hozvever,  That  any  vio- 
lations occurring  prior  to  the  effective  dates  of  these  Re- 
vised Tire  Rationing  Regulations  shall  nevertheless  be 
governed  by  the  Sup.  Order  and  Regulations,  or  amend- 
ments thereto,  in  effect  at  the  time  of  said  violations. 

Issued  this   11th  day  of   February   1942. 

Leon  Henderson, 

Administrator. 

(F.  R.  Doc.  42-1336;  Filed,  February  13,  1942;  5;18 
p.  m.) 
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At  a  stated  term,  to-wit:  The  Sei)tember  Term,  A.  D. 
1943,  of  the  District  Court  of  the  United  States  of  Amer- 
ica, within  and  for  the  Central  Division  of  the  Southern 
District  of  Cahfornia,  lield  at  tlie  Court  Room  thereof,  in 
tlie  Cit}'  of  I, OS  Ani^eles  on  Monday  tlie  27th  day  of 
September  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  forty-three. 
Present:  ♦ 

Hie  Honorable:   C^ami)bell  E.  P>eaumont,  Di.^trict  Judge. 
No.  16,26(^-Crim. 
United  States  of  America, 

Plaintiff, 
vs. 
Lester  Artliur  Corson, 

Defendant, 

On  motion  of  l\a\-  11.  Kinnison,  ]Ls(|.,  Assistant  U.  S. 
attorney,  appearing  for  the  Government,  who  ])resents  an 
Jnforr:iation  to  the  Court  in  this  cause,  it  is  ordered  that 
the  said  Information  be  filed  and  that  the  bond  of  the 
defendant  be,  and  it  hereby  is,  fixed  in  the  sum  oi 
$3500.00.  [2\ 

$3500 

Thi>  Information  contains  two  (2)  Counts  charging 
.Lester  Arthur  C^)rson  with  the  violation  of  Ration  ( )rder 
?C,  issued  pursuant  to  the  provisions  of  the  Second  War 
Powers  Act  of  PH2.  Count  One  charges  Lester  Artliur 
Corson  with  illegal  possession  of  gasoline  ration  coupons 
and  Count  two  charges  him  witli  unlawfully  selling  and 
transferring  gasoline  ration  coni)ons.  (The  maximum 
])enaltv  on  each  Count  consists  ol  one  (I)  war  imprison- 
ment and  or  a  fine  of  Ten  Thousand  Dollars  ($10,(XX)) 
or  both,  with  no  minimum  penalty  i)ro\i(le(l.  ) 

Lester  Arthur  Corson    |3  | 
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In  the   District  Court  of  the   United   States   Southern 
District  of  California  Central   Division, 

No.  16260-Crim. 

UNITED  STATES  OF  AMERICA, 


vs. 
LESTER  ARTHUR  CORSON, 

INFORMATION. 


Plaintiff, 


Defendant. 


Comes  now  Charles  H.  Carr,  United  States  Attorney 
in  and  for  the  Southern  District  of  California,  Central 
Division,  who  for  the  United  States  and  in  its  behalf, 
prosecutes  in  his  own  proper  person,  and  with  leave  of 
Court  first  had  and  obtained,  gives  the  Court  here  to 
understand  and  be  informed  as   follows,   to-wit: 

Count  One — That  on  or  about  the  2nd  day  of  Sep- 
tember, 1943,  in  the  County  of  Los  Angeles,  State  of 
California,  in  the  District  aforesaid  and  in  the  Central 
Division  thereof,  and  within  the  jurisdiction  of  this  Court, 
Lester  Arthur  Corson  did  knowingly,  wilfully  and  unlaw- 
fully have  in  his  possession  eight  hundred  (800)  Type 
"TT"  gasoline  ration  coupons;  that  said  Lester  Arthur 
Corson  was  not  the  person,  nor  the  agent  of  the  person, 
to  whom  said  gasoline  ration  coupons  had  been  issued  by 
a  local  War  Price  and  Rationing  Board,  in  violation  of 
the  provisions  of  Section  1394.8177  (c)  of  Ration  Order 
5C  (7  Fed.  Reg.  9135),  as  amended,  issued  pursuant  to 
the  provisions  of  the  Second  Wiw  Powers  Act,  (Pub.  L. 
507.  77th  (\)ng.  2(1  Sess.,  March  27,  1942);  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided  and 
against  the  ])eace  and  dignity  of  the  United  States. 
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Count  Two — That  on  or  ab(Uit  the  2nd  day  of  Septem- 
ber, 194v\  in  the  County  of  L<js  Angeles,  State  of  Cali- 
fornia, in  the  District  aforesaid,  and  in  the  Central  Divi- 
sion thereof,  and  within  the  jurixliction  of  this  Court,  Les- 
ter Arthur  Corson  did  knowiui^ly,  wilfully  and  unlawfully 
assign  and  transfer  to  Edgar  \\.  Thompson  eight  hundred 
(800)  Type  "TT"  gasoline  r^ition  coupons  in  a  manner 
other  than  in  accordance  with  the  provisions  of  Ration 
Order  3C  (7  Fed.  Reg.  9135),  as  amended,  in  violation 
of  the  provisions  of  Section  1394.8177  (b)  of  said  Ration 
Order  3C,  as  amended,  issued  pursuant  to  the  ])rovisions 
of  the  Second  War  Powers  Act,  (Pub.  L.  |4|  507,  77th 
Cong.  2d  Sess.,  March  27 ,  1942)  ;  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States. 

Whereupon,  the  said  Attorney  for  the  I'nited  States 
prays  that  due  process  of  law  may  be  awarded  against  the 
said  defendant  to  make  him  answer  tlie  premises  afore- 
said. 

CHARLES  H.  CARR, 
United  States  Attorney 

CHARLES  H.  VI:ALE 
Assistant  U.  S.  Attornev. 
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VERIFICATION. 

State  of  California 
County  of  Los  Angeles 
United  States  of  America — ss 

Jona  Taylor,  being  first  duly  sw  rn,  upon  oath  deposes 
and  says: 

That  he  is  an  employee  of  the  United  States  Govern- 
ment, to-\vit,  an  Investigator  for  the  Office  of  Price  Ad- 
ministration, an  agency  of  the  United  States  Government; 
that  in  the  course  of  his  duty  as  an  Investigator  for  the 
Office  of  Price  Administration  he  made  an  investigation 
of  the  matters  set  forth  and  mentioned  in  the  foregoing 
Information  against  Lester  Arthur  Corson;  that  he  has 
read  the  above  and  foregoing  Information  and  knows  the 
contents  thereof  and  that  the  matters  set  forth  therein 
are  true  of  his  own  knowledge. 

JONA  TAYLOR. 

Subscribed  and  sworn  to  this  24  day  of  Sept.  1943,  be- 
fore me  Edmund  L.  Smith,  Clerk,  United  States  District 
Court,  By  Irwin  Hames,  Deputy  Clerk. 

[Endorsed]  :     Filed  Sep.  27,  1943.  [5] 
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(Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASI  1  AND  DISMISS  TIIK 
INFORMATION. 

Comes  now  the  defendant  lierein  and  moves  to  quash 
the  information  in  each  count  thereof  ui>on  the  following 
grounds,  to-wit: 

I. 

Tlie  information  and  each  count  thereof  fails  to  charge 
an  offense  against  the  laws  of  the  United  States. 

II. 

Section  1394.8177(c)  of  Ration  Order  ?C  (7  Vcd.  Reg. 
91v35),  inherently  and  as  construed  and  apj)lied  in  this  case 
is  unconstitutional  in  that  it  attempts  to  create  a  crime 
by  executive  order. 

III. 

Public  Law  307,  77th  Congressional  Session,  March 
27,  1^*42.  inherently  and  as  construed  and  ai)plied  in  this 
case  is  unconstitutional  in  that  it  attempts  to  create  power 
for  an  executive  officer  to  create  crime. 

IV. 

Section  1304.8177(c)  of  Ration  Order  5C  (7  Vvd.  Reg. 
9135)  is  void  as  being  in  contravention  to  the  I^fth 
Amend.nient  to  the  C/onstitution  of  the  I'nited  States  in 
that  it  denies  this  defendant  due  process  o\  law  guaran- 
teed by  that  amendment. 

V. 

Pul)lic  Law  307.  77th  Congressional  Session.  March 
27.   1942.  is  unconstitutional  in  that  it  is  in   violation  of 
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the    Fifth    Amendment    to    the    [6 J    Constitution    of    the 
United  States. 

VI. 

Section  1394.8177(c)  of  Ration  Order  5C  is  uncon- 
stitutional as  not  being-  within  the  prescribed  Hmit  of  con- 
gressional enactment. 

VII. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  too  vague,  indefinite  and  uncertain  to  con- 
stitute a  public  offense. 

VIII. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  arc  an  attempt  to  delegate  the  authority  to  create 
a  penal  offense  to  an  executive  officer. 

IX. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  deny  the  free  use  of  private  property. 

Wherefore,  this  defendant  prays  that  the  motion  to 
([uash  and  dismiss  the  information  he  granted. 

Dated:     October  9,  1943. 

MORRIS  LAV  INK 

Attorney  for  Defendant. 
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POINTS  AXl)  AUTIIORITII^S. 

United  States  Constitution,  Articles  1  and  II,  creating  a 
legislative  and  executive  branch  of  the  government. 

I^anania  Kelining  Co.  v.  ivvan,  2''>3  C  S.  ^ciS 

United  States  v.  Eaton,  144  U.  S.  677.  36  L.  Ed.  591 

Donnelly  v.  United  States,  276  U.  S.  512.  72  L.  Ed.  678 

United  States  v.  11.150  Pounds  of  Butter,  195  Eed.  657 

Schechter  Poultry  Corp.  v.  United  States.  295  U.  S.  495 

Re  Rahrer,  140  U.  S.  545,  35  E.  Ed.  ?72,  11  S.  Ct.  865 

.Marshall  Field  &  Co.  v.  Clark,  143  U.  S.  649,  36  E.  Ed. 
294.  12  S.  Ct.  495 

Buttheld  v.  Stranahan,  192  U.  S.  470,  48  E.  Ed.  525, 
24  S.  Ct.  349  [7] 

Interstate  Commerce  Comm.  v.  (ioodrich  Transit  Co.,  224 
U.  S.  194,  56  E.  Ed.  729,  32  S.  Ct.  436 

Butte  City  Water  Co.  v.  Baker.  196  U.  S.  119,  40  E.  Ed. 
409,  25  S.  Ct.  211 

Knickerbocker  Ice  C(\  \.  Stewart,  253  V.  S.  156,  64  E. 
k:d.  ^37,  40  S.  Ct.  438.  11  AER  1145,  20  X.  C.  C. 
A.  635 

United  States  v.  Eaton,  144  U.  S.  677,  36  E.  Kd.  5<n,  12 
S.  Ct.  764 

Interstate  Commerce  Comm.  v.  P)rimson.  155  U.  S.  4,  3^ 
E.  Ed.  49,  15  S.  Ct.  19 

United  States  v.  Maid  (0.  C. )   116  Fed.  6.^0 

United  States  v.  (irimaud,  220  V.  S.  5CV),  55  E.  I^d.  563, 
31   S.  Ct.  480 

Todd  v.  United  States.  158  U.  S.  2^2,  39  E.  bM.  982. 
15  S.  Ct.  887 
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United  States  v.  United  Verde  Copper  Co.,  195  U.  S.  207, 
25  S.  Ct.  222 

Williamson  v.  United  States,  207  U.  S.  425,  52  L.  Ed. 

278,  28  S.  Ct.  163 
United  States  v.  George,  228  U.  S.   15,  57  L.  Ed.  712, 

33  S.  Ct.  412 
Connally  v.  General  Constr.  Co.,  269  U.  S.  385,  70  L.  Ed. 

322,  46  S.  Ct.  Rep.  126 
United  States  v.  Noveck,  271  U.  S.  201,  70  L.  Ed.  904, 

46  S.  Ct.  Rep.  476 
United  States  v.  Katz,  271  U.  S.  354,  70  L.  Ed.  986,  46 

S.  Ct.  Rep.  513 
United  States  v.  Reese,  92  U.  S.  214,  23  L.  Ed.  563 
First  Nat.  Bank  v.  United  States,  46  L.  R.  A.   (N.  S.) 

1139,  124  C.  C.  A.  256,  206  F.  374 
United  States  v.  Wiltberger,  5  Wheat.  76,  5  L.  Ed.  Z7 
McCord  V.  State,  2  Okla.  Crini.  Rep.  214,  101     Pac.  280, 

25  R.  C.  L.  1083 

Received  copy  of  the  within  Notice  of  Motion  this  9th 
day  of  October,   1943. 

JAMES  M.  CARTER 

Assistant  U.  S.  Attorney  NA 

[Endorsed!  :     Filed  Oct.  9,   1943.   [8] 
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[Title  of  District  Court  and  Cause.] 

i)i-:Mi:RRi':R  to  ixi-okmatiox. 

Conies  now  the  defendant  herein  and  demurs  to  the  in- 
fornialion  on  the   followin,^-  jL^rounds,  to-\vit : 

I. 

The  information  and  eacli  count  thereof  fails  t(^  charge 
an  offense  against  the  laws  of  the  United  States: 

11. 

Section  LV)4.8177(c)  of  Ration  Order  5C  (7  V<i(\.  Reg. 
^n35),  inherently  and  as  construed  and  ai)])lie(I  in  this  case 
is  unconstitutional  in  that  it  attemi)ts  to  create  a  crime  hy 
executive  order. 

III. 

I\ihlic  Law  307,  77th  Congressional  Ses>i()n.  March  27. 
1942,  inherently  and  as  construed  and  api)lied  in  this  case 
is  unC'')nstitutional  in  that  it  attempts  to  create  power  for 
an  executive  officer  to  create  crime. 

IV. 

Section  1304.cS177(  c  )  of  Ration  Order  ?C  (7  h>d.  Reg. 
^Uv35  )  is  \'oid  as  being  in  contra\ention  to  the  Fifth. 
Amendment  to  the  Constitution  of  the  United  States  in 
that  it  denies  this  defendant  due  process  of  law  guaran- 
teed by  that  amendment. 

V. 

Public  Law  507,  77th  Cor.gressional  Session.  March  27, 
1942,  is  unconstitutional  in  that  it  is  in  violation  of  the 
Fifth  Amendment  to  the  Cj)nstitution  of  the  United 
States.  [9] 

\'l. 

Section  K"^94.8177(  c  )  of  Ration  Order  .^C  is  uncon- 
.stitutional  as  not  being  witliin  tlie  prescribed  limit  of  con- 
gressional enactment. 
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VII. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  too  va^uc,  indefinite  and  uncertain  to  con- 
stitute a  public  offense. 

VIII. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  an  attempt  to  delegate  the  authority  to  create 
a  penal  offense  to  an  executive  officer. 

IX. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  deny  the  free  use  of  private  property. 

Wherefore,  this  defendant  prays  that  this  demurrer  be 
sustained  and  that  he  be  discharged  and  go  forth  in  ac- 
cordance with  due  process  of  law. 

Dated:     October  9,  1943. 

MORRIS  LAVINE 

Attorney  for  Defendant. 

POINTS  AND  AUTHORITIES. 

United  States  Constitution,  Articles  I  and  II,  creating 
a  legislative  and  executive  branch  of  the  government. 
Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388 
United  States  v.  Eaton,  144  U.  S.  677,  36  L.  Ed.  591 
Donnelly  v.  United  States,  276  U.  S.  512,  72  L.  Ed.  678 
United  States  v.  11,150  Pounds  of  Butter,  195  Fed.  657 
Schechter  Poultry  Cor]),  v.  United  States,  205  U.  S.  495 
Re  Rahrer,  140  U.  S.  545,  35  I..  Jul.  572,  11  S.  Ct.  865 
Marshall  Field  &  Co.  v.  Clark,  143  U.  S.  649,  36  L.  Ed. 
294,  12  S.  Ct.  495 
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Buttficld  V.  Stranahan,  VrZ  L\  S.  470,  48  L.  Ed.  ?25,  24 

S.  Ct.  349  |10| 
Interstate  Commerce  Conini.  v.  Gcjodrich  Transit  Co.,  224 

U.  S.  194,  56  L.  Ed.  729,  32  S.  Ct.  436 
Miutc  City  Water  Co.  v.  Baker.  1^6  U.  S.  119,  49  E.  Ed. 

40^),  25  S.  Ct.  211 
Knickerbocker   Ice  Co.  v.  Stewart,  253  U.  S.   156,  64  E. 

Ed.  837.  40  S.  Ct.  438,  11  AER  1145,  20  X.  C.  C. 

A.  635 
United  States  v.  f^aton,  144  E.  S.  677,  36  E.  Ed.  591,  12 

S.  Ct.  764 
Interstate  Commerce  Comm.  v.  Brimson.  155  V.  S.  4,  39 

E.  Ed.  49,  15  S.  Ct.  19 
United  States  v.  Maid  (  D.  C. )  116  Eed.  650 
United  States  v.  Grimand,  220  U.  S.  506,  55  E.  Ed.  563, 

31  S.  Ct.  480 
T()(kl  V.  United  States,   158  U.  S.  282,  39  E.   Ed.  982, 

15  S.  Ct.  887 
United  States  v.  United  Verde  Copper  Co.,  1%  U.  S.  207, 

25  S.  Ct.  222 
Williamson  v.  United  States,  207  U.  S.  425,  52  E.  Ed.  278, 

28  S.  Ct.  163 
United  States  v.  Georoe,  228  U.  S.  15,  ?7  E.  Ed.  712,  33 

S.  Ct.  412 
Connally  v.  General  C^mstr.  Co.,  269  U.  S.  385.  70  E.  Ed. 

322,  46  S.  Ct.  Rep.  126 
United  States  v.   Xoveck.  271   U.  S.  20E  70  E.   Ed.  ^W, 

46  S.  Ct.  Re]).  476 
United  States  v.   Kat/,  271   U.  S.  354.  70  E.   lul  986.  46 

S.  Ct.  Rep.  513 
United  States  v.  Reese,  02  U.  S.  214,  23  L.   lul.  563 
iMrst    Nat.   l)ank   v.   United  States,  40   L.    R.   A.    (  N.   S.) 

1130,  124  C.  C.  A.  256,  2(¥)  I-.  374 
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United  States  v.  Wiltberger,  3  Wheat.  76,  5  L.  Ed.  37 
McCord  V.  State,  2  Okla.  Crini.  Rep.  214,  101   Pac.  280, 
25  R.  C.  L.  1083 

Received  copy  of  the  within  Demurrer  to  Information 
this  9th  day  of  October,  1943. 

JAMES  M.  CARTER 

Assistant  U.  S.  Attorney,  NA 

[Endorsed]:     Filed  Oct.  9,  1943.  [11] 


At  a  stated  term,  to-wit:  The  September  Term,  A.  D. 
1943,  of  the  District  Court  of  the  United  States  of  Amer- 
ica, Within  and  for  the  Central  Division  of  the  Southern 
District  of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles  on  Monday  the  11th  day  of 
October  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  forty-three. 
Present : 

The  Honorable:  Ben  Harrison,  District  Judge. 

No.   16,260-Crim. 

United  States  of  America, 

Plaintiff, 

vs. 
Lester  Arthur  Corson, 

Defendant. 
This  cause  coming  on  for  hearing  on  motion  of  defend- 
ant to  quash  and  dismiss;  hearing  on  demurrer,  and  for 
arraignment  and  plea  of  the  defendant;;  Ray  H.  Kinnison, 
Esq.,  Assistant  U.  S.  Attorney,  appearing  for  the  Gov- 
ernment; Morris  Lavine,  Esq.,  appearing  as  counsel  for 
the  defendant;  C.  M.  Fox.  Court  l\ci)()rter,  being  j)rcscnt 
and  reporting  the  i)r()ceedings ;  the  defendant,  Lester  Ar- 
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thur  Corson,  being  present  in  Court  on  bond,  now  states 
his  true  name  to  be  as  charged  in  the  Information  and 
waives  the  reading  of  the  Information. 

Attorney  La  vine  makes  a  statement  of  the  motion  to 
quash  and  demurrer,  and  it  is  ordered  that  the  Govern- 
ment be,  and  it  is  allowed  three  days  to  hie  points  and 
authorities  and  the  motion  and  demurrer  to  stand  sub- 
mitted. 

It  is  further  ordered  that  this  cause  be,  and  it  hereby 
is.  continued  to  October  18,  1^,43,  at  9:30  A.M.  for  plea. 
[12J 


At  a  stated  term,  to-wit :  The  September  Term,  A.  D. 
1943,  of  the  District  Court  of  the  United  States  of  Amer- 
ica, within  and  for  the  Central  Division  of  the  Southern 
District  of  California,  held  at  the  Court  R(^om  thereof, 
in  the  City  of  Los  Angeles  on  Saturday  tlie  16th  day  of 
October  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  forty-three. 
Present : 

The    llonorable:    Ben    I  larrison.    District   judge. 
No.   16.2r)0-Crim. 

United  States  of  America, 

Plaintiff, 
vs. 
Lester  Arthur  Corson, 

Defendant. 

This  cause  coming  before  the  Court;  Angus  Mci^achen, 
Lscj.,  Assistant  U.  S.  Attorney,  ai)])earing  for  the  Govern- 
ment :  Morris  Lavine.  I^>(|..  appearing  a.s  counsel  for  de- 
fendant:  lames  MarcftiarcU.  Cotirt  l\e])orter.  being  i)resent 
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and  reporting-  the  proceedini^s;  the  defendant  Lester  Ar- 
thur Corson  being  absent: 

The  Court  makes  a  statement  and  orders  the  motion  of 
defendant  to  quash  denied  and  the  demurrer  to  the  In- 
formation overruled;  exceptions  allowed  and  noted  for 
defendant. 

Time  for  plea  is  now  set  for  October  18,  1943,  at  9:30 
A.M.  [13] 


At  a  stated  term,  to-wit :  The  September  Term,  A.  D. 
1943,  of  the  District  Court  of  the  United  States  of  Amer- 
ica, within  and  for  the  Central  Division  of  the  Southern 
District  of  California,  held  at  the  Court  Room  thereof,  in 
the  City  of  Los  Angeles  on  Monday  the  18th  day  of  Octo- 
ber in  the  year  of  our  Lord  one  thousand  nine  hundred 
and  forty-three. 
Present : 

The  Honorable:   Ben  1  larrison.  District  Judge. 
No.  16,260-Crim. 

United  States  of  America, 

Plaintiff, 
vs. 
Lester  Arthur  Corson, 

Defendant. 

This  cause  coming  on  for  i)lea  of  the  defendant  Lester 
Arthur  Corson;  Ray  11.  Kennison,  Esq.,  Assistant  U.  S. 
Attorney,  appearing  for  the  Government ;  Morris  Lavine, 
Esq.,  a])pearing  as  counsel  for  the  defendant;  Virginia 
Pickering,  Court  l\ci)ortcr,  being  ])resent  and  reporting  the 
proceedings;  the  defendant  being  present  in  Court  on 
bond : 
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The  saifl  (Icfcndant's  C()iin>cl  renews  niolinn  and  moves 
to  set  a>icle  llie  Information  on  the  iL^ronnd  tliat  it  was 
not  filed  in  accordance  with  Section  ?^)\  l'S(\\  and  ^^^)? 
Penal  Code  of  the  State  of  C\alifornia,  and  on  tlie  ground 
that  there  was  no  rea>onahle  and  |)ro])ahle  can.se:  also  that 
the  fifth  Amendment  to  the  C'onstitntion  of  the  Tnited 
States  was  xiolated. 

It  is  ordered  that  the  motion  he,  and  it  hereby  is.  de- 
nied, and  an  exce])tion  allowed  to  the  defendant. 

The  defendant  now  enters  ])lea  u\  not  i^nilly  to  each  of 
the  two  connts  of  the  Information,  and  it  i.s  ordered  that 
this  canse  he.  and  it  hereh\'  is,  set  for  trial  for  Xoxember 
2,  1943,  at  9:30  A.M.  |14| 


At  a  stated  term:  The  September  Term,  A.  I).  1943, 
of  the  District  Court  of  the  United  States  of  America, 
within  and  for  the  CY'ntral  Hixision  of  the  Southern  Dis- 
trict of  California,  held  at  the  (\)un  Room  thereof,  in  the 
City  of  Los  An<;eles  on  b^ridax-  the  3th  day  i)\  \o\-eml)er 
in  the  year  of  our  Lord  one  thou.sand  nine  lumdred  and 
forty-three. 
Present : 

Tlie  Honorable:    Leon   R.    \'ankwich.   District   Jud,i;e. 
No.   P),2()0-Crim. 

United  States  of  America, 

PlaintilY, 
vs. 
Lester  Arthur  Corson, 

Defendant. 
This  cause  coming-  on   for  trial:  James  M.  Carter.   ICs(|.. 
Assistant    C  .^.  Attornew  a])i)earin.i^    for  the  (io\-ernment  : 
.Morris  La\ine,   l^s([..  ai)[)earin_L;  as  coun.sel   for  the  defend- 
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ant;  Eloise  Moeller,  Court  Reporter,  being  present  and  re- 
porting the  proceedings;  the  defendant,  Lester  Arthur 
Corson,  being  present; 

Attorney  Lavine  renews  objections  to  jurisdiction  and 
on  constitutional  grounds.     The  objections  are  overruled, 
as  heretofore  ruled  on,  and  an  exception  noted  for  the  de 
fendant. 

Both  sides  answering  ready,  it  is  ordered  that  a  jury 
be  impaneled  for  the  trial  of  this  cause;  whereupon,  the 
Clerk  draws  the  names  of  the  following  twelve  jurors,  who 
take  their  seats  in  the  jury  box: 


1. 

David  Fisher 

7. 

Clyde  H.  Potter 

2. 

A.  0.  Imbler 

8. 

R.  B.  Ottun 

3. 

Fred  S.  Andrews 

9. 

Walter  L.  Myron 

4. 

W.  Sumner  Brown 

10. 

R.  S.  Wimmer 

5. 

Chas.  W.  Henderson 

11. 

Harold  Bridges 

6. 

Thos.  W.  Meredith 

12. 

Chauncey  H.  Dekker 

The  jurors  are  examined  for  cause  by  the  Court  and  by 
respective  counsel,  and  passed  for  cause. 

The  Government  passes  peremptory  challenge,  and  R.  S. 
Wimmer  is  excused  by  the  defendant  on  1st  peremptory 
challenge.  It  is  ordered  that  one  more  name  be  drawn 
and  the  name  of  Geo.  A.  Blair  is  drawn;  examined  by  the 
Court  and  respective  counsel  for  cause,  and  passed  for 
cause. 

The  Government  passes  peremptory  challenge,  and  Geo. 
A.  Blair  is  excused  by  the  defendant  on  2nd  peremptory 
challenge.  It  is  ordered  that  one  more  name  be  drawn, 
and  the  name  of  Conrad  J.  Fuglaar  is  drawn;  examined 
for  cause  by  the  Court  and  respective  counsel  and  passed 
for  cause.  [IS J 
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The  Government  passes  peremptory  challenj^e,  and  \V. 
Sumner  Brown  is  excused  by  the  defendant  on  ord  per- 
emptory challen<4e.  Jt  is  (ordered  that  one  more  name  be 
drawn,  and  the  name  of  A.  W.  Pessell  is  drawn ;  examined 
for  cause  by  the  Court  and  by  Attorney  l.a\ine,  and 
passed  for  cause,  and  tliere  bciniii  no  further  peremj)tory 
challenges,  the  jurors  now  in  the  box  are  accepted  and 
sworn  as  the  jury  for  the  trial  of  this  cause,  viz. : 

THE  JURY 

1.  David  Fisher  7.     Clyde  H.  Potter 

2.  A.  O.  Imbler  8.     R.  B.  Ottun 

3.  Fred  S.  Andrews  9.     Walter  L.  Myron 

4.  A.  W.  Pessell  10.     Conrad  J.  Fui^daar 

5.  Chas.  W.  Henderson     11.     Harold  Bridges 

6.  Thos.  W.  Meredith       12.     Chauncey  H.  Dekker 
Attorney  Carter  makes  opening  statement  to  the  jury 

for  the  Government.  Attorney  Lavine  makes  oi)ening 
statement  to  the  jury  for  the  defendant.  The  reading  of 
the  Information  is  waived. 

At  1 1  A.M.  the  Court  adnionislies  the  jury  that  during 
the  progress  of  this  trial  and  the  recesses  therein,  they  are 
not  to  speak  to  anyone  or  permit  anyone  to  si)eak  to  them 
about  this  cause,  or  any  matter  or  thing  therewith  con- 
nected; that  until  said  cause  is  finally  submitted  to  them 
for  their  deliberation,  under  the  instructions  of  the  Court. 
they  are  not  to  speak  to  each  other  about  thi.s  cause,  or 
any  matter  or  thing  therewith  connected,  or  form  or  ex- 
press any  oi)ini()n  concerning  the  merits  oi  tlie  trial  until 
it  is  finally  submitted  to  them,  and  declares  a  recess. 

Court  i-econ\enes  at  11  :20  A.M.;  all  proeni  a.s  before; 
the  (lel'endant  and  jury  are  i)resent. 
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The  defendant  demands  election  by  plaintiff  between 
counts  1  and  2.  The  demand  is  denied  without  prejudice 
to  renewing  at  the  close  of  the  Government's  case. 

John  E.  Foster  is  called,  sworn,  and  testifies  for  the 
Government,  and  U.  S.  Exhibits  Nos.  1,  2,  3  and  4  are 
marked  for  identification. 

Said  witness  Foster  testifies  further. 

At  12:30  P.M.  the  Court  reminds  the  jury  of  the  ad- 
monition heretofore  given,  and  recesses  to  2  P.M. 

Court  reconvenes  at  2:07  P.M.;  all  present  as  before; 
the  defendant  and  jury  are  present. 

Witness  Foster  resumes  the  stand  and  testifies  further. 

Jona  H.  Taylor  is  called,  sworn,  and  testifies  for  the 
Government. 

U.  S.  Exhibits  1,  2,  3  and  4  for  identification  are  of- 
fered and  [16]  admitted  into  evidence,  and  are  so  marked. 

The  Court  reminds  the  jury  of  the  admonition  hereto- 
fore given  and  excuses  the  jury.  In  the  absence  of  the 
jury.  Attorney  La  vine  for  the  defendant  moves  for 
directed  verdict  of  not  guilty  and  to  strike  testimony  of 
Witnesses  Foster  and  Taylor.  The  Court  denies  the  mo- 
tions and  exceptions  are  allowed  to  the  defendant. 

Attorney  Lavine  renews  motion  that  the  Government 
elect  between  counts  1  and  2.  The  Court  holds  the  Gov- 
ernment must  elect,  and  the  Government  elects  to  stand  on 
count  2.  and  count  1  is  ordered  dismissed. 

At  3:25  P.M.  ilic  jury  return^  \uU)  Court:  all  j)rcsem 
as  before;  the  defendant  and  jury  are  i)resent. 
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The  file  in  case  No.  lh,220-Crini.  of  the  files  of  this 
Court  is  recei\ed  b\'  reference  as  defendant's  exhibit,  and 
certain  portions  thereof  are  read  to  the  jury. 

Lester  Arthur  Corson  is  called,  sworn,  and  testifies  in 
his  own  behalf.  U.  S.  Exhibit  Xo.  5  is  marked  for  iden- 
tification, and  same  is  then  offered  and  received  in  evi- 
dence and  marked  U.  S.  Exhibit  No.  5.  Said  witness  Cor- 
son testifies  further.  The  defendant  rests.  Defendant 
moves  for  directed  verdict.     The  motion  is  denied. 

At  4  P.M.  Attorney  Carter  argues  to  the  jury  for  the 
Government.  At  4:12  P.M.  Attorney  Lavine  argues  to 
the  jury  for  the  defendant.  At  4:30  P.M.  Attorney  Car- 
ter argues  to  the  jury  in  rebuttal  for  the  Government. 
At  4:37  P.AI.  the  Court  instructs  the  jury  on  the  law  (^f 
the  case.  At  4:50  P.M.  Attorney  Lavine  excepts  to  cer- 
tain portions  of  the  charge. 

At  4:55  P.AL  bailiffs  Turner  and  Fuller  are  sworn  as 
the  officers  to  care  for  the  jury,  and  the  jury  retires  to 
the  jury  room  to  deliberate  upon  its  verdict.  At  5:55 
P.M.  the  jury  returns  into  C(Uirt :  all  ])resent  as  before: 
the  defendant  and  jury  are  i)resent,  and  in  res])onse  to  the 
C(nirt's  in(|uiry,  the  foreman  states  that  the  jury  has 
agreed  upon  a  verdict :  whereupon,  the  verdict  is  presented 
and  read.  The  jury  is  polled,  and  each  juror  states  that 
the  verdict  as  presented  and  read  is  his  verdict:  where- 
upon, pursuant  to  the  Ccmrt's  order,  the  verdict  is  filed 
and  entered,  the  verdict  being  as  folhnvs  :*****->-   * 

The  defendant  is  remanded  to  the  custody  of  the  U.  S. 
Marshal  and  his  bond  exonerated,  and  this  cause  is  ordered 
continued  to  1'uesday,  Xovember  9,  1943,  al  2  P.M.  for 
sentence.   [17 J 
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[Title  of  District  Court  and  Cause.] 

VERDICT. 

We  the  jury  in  the  above  entitled  cause  find  the  defend- 
ant Lester  Arthur  Corson  guilty  as  charged  in  the  second 
count  of  the  information. 

RALPH  B.  OTTUN, 
Foreman  of  the  Jury. 

Los  Angeles,  California,  November  5,  1943. 
[Endorsed]:     Filed  Nov.  5,  1943.  [18] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL. 

Comes  now  the  defendant  herein  and  moves  for  a  new 
trial  upon  the  following  grounds,  to- wit: 

L 
The  verdict  is  contrary  to  the  law  and  the  evidence. 

XL 
The  trial  was  had  upon  an  information  without  any  rea- 
sonable or  probable  cause  having  been  shown  therefor,  in 
accordance   with    the   provisions   of    Section    591    United 
States  Codes  Annotated. 

in. 

The  information  fails  to  charge  an  offense  against  the 
laws  of  the  United  States. 

IV. 

Section  1394.8177(cj  of  Ration  Order  5C  (Fed.  Reg. 
9135),  inherently  and  as  construed  and  applied  in  this  case 
is  unconstitutional  in  that  it  attempts  to  create  a  crime  by 
executive  order. 
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V. 

Tublic  Law  307,  77th  Con^.  Sess.,  March  27,  1942. 
inherently  and  as  construed  and  apjjlied  in  this  case  is  un- 
constitutional in  that  it  attempts  io  create  power  for  an 
executive  officer  to  create  a  crime. 

VI. 

Section  lv^94.cS177{  c )  of  Ration  CJrder  5C  is  void  as 
beinj^-  in  contravention  to  the  F'ifth  Amendment  to  the 
Constitution  of  the  United  States  in  that  it  denies  this 
defendant  due  process  of  law  i^uaranteed  by  that  amend- 
ment. |19J 

VII. 

Public  Law  507,  77th  Con^.  Sess.,  .March  27,  1942,  is 
unconstitutional  in  that  it  is  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

VIII. 

Section  1394.8177(c)  of  Ration  Order  ?C  \>  unconstitu- 
tional as  not  bein<^-  within  the  prescribed  limit  of  congres- 
sional enactment. 

IX. 

The  Act  and  Order  tinder  it  are  \i(^lative  (U"  the  Fifth 
Amendment  to  the  Construction  of  the  L^iited  States  in 
that  they  are  too  va,^"ue.  indetinite  and  uncertain  to  con- 
stitute a  public  offense. 

X. 

Tile  Act  and  Order  tmder  it  are  \iolati\e  of  the  h^ifth 
Amendment  to  the  Constitution  of  the  I'nited  States  in 
that  they  are  an  attempt  to  delei^ate  the  authority  to  create 
a  penal  offense  to  an  executive  oflicer. 
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XI. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  United  States  Constitution  in  that  they 
deny  the 

XII. 
The  Court  erred  in  its  rulings  in  the  trial  of  the  case. 

XIII. 
The    Court    erred    in    instructions    given,    and    particu- 
larly in  giving  the  instruction  that  a  crime  exists  through 
violation  of  an  executive  order. 

XIV. 
There  was  no  reasonable  or  probable  cause  for  filing  the 
information.       The    proceedings     violated     Section     591, 
United  States  Codes  Annotated,  and  Section  995  of  the 
Penal  Code  of  California. 

XV. 
Ration  Order  5C  has  to  date  been  amended  82  times. 
The  amendment  or  change  of  a  regulation  repeals  the  regu- 
lation. 

(United  States  v.  Hark,  49  Fed.  Supp.  95,  97.)   [20] 

XVI. 

The  information  was  sworn  to  by  a  person  not  such  an 
officer  of  the  United  States  as  is  empowered  to  make  ar- 
rest under  the  laws  of  the  United  States. 

Dated:     November  8,  1943. 

MORRIS  LAVINE 
Attorney  for  Defendant. 
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McCord  V.  State,  2  Okla.  Crim.  Rep.  214,  101  Pac.  280, 

25  R.  C.  L.  1083 
United  States  v.  Patterson,  ^7  L.  Ed.  999 
United  States  v.  Ewing,  35  L.  Ed.  388 
United  States  v.  Quaritius,  267  Fed.  227 
Section  951  United  States  Codes  Annotated 

Received  copy  of  the  within  this  8  day  of  Nov.  1943. 

CHARLES  H.  CARR 
U.  S.  Atty. 

Attorney  for  Plaintiff, 
By  James  M.  Carter, 
Asst  U.  S.  Atty 

[Endorsed]:     Filed  Nov.  8,  1943.  [22] 
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[Title  of  District  Court  and  Cause] 

MOTION  TX  ARREST  OF  JUDGMKXT. 

Comes  now  the  defendant  herein  and  moves  in  arrest 
of  jud.^"ment  upon  tlie  followini^  grounds: 

I. 
The  verdict  is  contrary  to  tlie  law  and  the  exidence. 

II. 

The  trial  was  had  ui)()n  an  information  without  any  rea- 
sonable or  ])r()bable  cause  having  been  shown  therefor. 
in  accordance  with  the  provisions  of  Section  391  C'nited 
States  Codes  Annotated. 

III. 

The  information  fails  to  charge  an  offense  against  the 
laws  of  the  United  States. 

IV. 

Section  1394.8177(c)  of  Ration  Order  5C  iW^d.  Reg. 
9135),  inherently  and  as  construed  and  ai)])lied  in  this 
case,  is  unconstitutional  in  that  it  attempts  to  create  a 
crime  by  executive  order. 

V. 

Public  Law  507,  77th  Cong.  Sess.,  March  27,  1942.  in- 
herentl}-  and  as  construed  and  applied  in  this  case,  is  un- 
constitutional in  that  it  attem])ts  to  create  i)ower  for  an 
execittive  officer  to  create  a  crime. 

VI. 

Section  1394.8177(c)  of  Ration  Order  5C  is  void  as 
being  in  contraxcntion  to  the  l^^it'th  Amendment  to  the 
Constitution  of  the  L'niled  States  in  that  it  denies  this 
defendant  dtie  process  of  law  gtiaranteed  by  that  1 23 1 
amendment. 
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VII. 

Public  Law  507,  77th  Cong.  Sess.,  March  27,  1942,  is 
unconstitutional  in  that  it  is  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

VIII. 
Section    1394.8177(c)   of   Ration  Order  5C  is  uncon- 
stitutional as  not  being  within  the  prescribed  limit  of  con- 
gressional enactment. 

IX. 
The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  too  vague,  indefinite  and  uncertain  to  con- 
stitute a  public  offense. 

X. 
The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  an  attempt  to  delegate  the  authority  to  create 
a  penal  offense  to  an  executive  officer. 

XL 
The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  United  States  Constitution  in  that  they 
deny  the  free  use  of  private  property. 

XIL 
The  Court  erred  in  its  rulings  in  the  trial  of  the  case. 

XIIL 
The  Court  erred  in  instructions  given,  and  particularly 
in  giving  the  instruction  that  a  crime  exists  through  viola- 
tion of  an  executive  order. 

XIV. 
There  was  no  reasonable  or  probable  cause  for  filing  the 
information.       The     ])roceedings     violated     Section     591, 
United  vStates  Codes  Annotated,  and  Section  995  of  the 
Penal  Code  of  California. 
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XV. 

Ration  Order  5C'  lias  to  date  been  amended  S2  times. 
The  amendment  |24|  or  chan.^e  of  a  regulation  rei)eals 
tlie  regulation.  (United  States  v.  Hark,  49  Fed.  Supp. 
95,  97.) 

XVI. 
The  information  was  sworn  to  by  a  ])erson  not  snch  an 
ofticer  of  the  United  States  as  is  emi)owered  to  make  ar- 
rests under  the  laws  of  the  United  States. 
Dated:     November  (S,  1943. 

MORRIS  LAXINE 

Attorney  for  Defendant. 

POINTS  AND  AUTHORITIES. 
United  States  Constitution,  Articles  I  and  II,  creating  a 

legislative  and  executive  branch  of  the  government. 
Panama  Refining  Co.  v.  Ryan,  293  U.  S.  38cS 
United  States  v.  Eaton,  144  U.  S.  (^77 ,  36  L.  Va\.  591 
Donnelly  v.  United  States,  276  U.  S.  512,  72  L.  Va\.  678 
United  States  v.  11,150  Pounds  of  Butter.  195  Fed.  (^57 
Schechter  Poultry  Cor]),  v.  United  States,  295  U.  S.  495 
Re  Rahrer,  140  U.  S.  545,  35  E.  Ed.  572,  11  S.  Ct.  S()5 
Marshall  Field  &  Co.  v.  Clark,  143  U.  S.  ()49,  36  E.  Ed. 

294,  12  S.  Ct.  495 
Buttfield  V.  Stranahan,  192  U.  S.  470,  48  E.  Ed.  ':^2?.  24 

S.  Ct.  349 
Interstate  Commerce  Comm.  w  (ioodricli  l^ransit  (^)..  224 

U.  S.  194,  36  E.  Va\.  72'),  .12  S.  Ct.  43() 
Butte  City  Water  Co.  v.  P.aker,  190  U.  S.  1  P^.  49  L.  VA. 

409,  25  S.  Ct.  211 
Knickerlxtcker    Ice  Co.   v.   Stewart,  2?.^   C.   S.    15h,  (A   L. 

Ed.  K^7,  40  S.  Ct.  438,   11  AER   1145,  20  N.  C  C. 

A.  635 
United  States  v.  Maid  (  D.  C.)   116  hVd.  650 
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Interstate  Commerce  Comm.  v.  Brimson,  155  U.  S.  4,  39 

L.  Ed.  49,  15  S.  Ct.  19 
United  States  v.  Grimaud,  220  U.  S.  506,  55  L.  Ed.  563, 

31  S.  Ct.  480 
Todd  V.  United  States,  158  U.  S.  282,  39  L.  Ed.  982.  15 

S.  Ct.  887 
United  States  v.  United  Verde  Copper  Co.,  196  U.  S.  207, 

25  S.  Ct.  222 
Williamson  v.  United  States,  207  U.  S.  425,  52  L.  Ed. 

278,  25  S.  Ct.  163 
United  States  v.  George,  228  U.  S.  15,  57  L.  Ed.  712, 

33  S.  Ct.  412 
Connelly  v.  General  Constr.  Co.,  269  U.  S.  385,  70  L.  Ed. 

322,  46  S  .Ct.  Rep.  126 
United  States  v.  Noveck,  271  U.  S.  201,  70  L.  Ed.  904, 

46  S.  Ct.  476  [25] 
United  States  v.   Katz,  271   U.   S.  354,  70  L.   Ed.  986, 

46  S.  Ct.  Rep.  513 
United  States  v.  Reese,  92  U.  S.  214,  23  L.  Ed.  563 
United  States  v.  Wiltberger,  5  Wheat.  76,  5  L.  Ed.  37 
McCord  V.  State,  2  Okla.  Crim.  Rep.  214,  101  Pac.  280, 

25  R.C.L.  1083 
United  States  v.  Patterson,  37  L.  Ed.  999 
United  States  v.  Ewing,  35  L.  Ed.  388 
United  States  v.  Quaritius,  267  Fed.  227 
Section  951  United  States  Codes  Annotated 

Received  copy  of  the  within  this  8  day  of  Nov.  1943. 

CHARLES  H.  CARR 
U.  S.  Atty., 

Attorney  for  Plaintiff, 
By  James  M.  Carter 
Asst.  U.  S.  Atty. 

[Endorsed]:     Filed  Nov.  8,  1943.   [26] 
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At  a  stated  term,  to-wit :  The  September  Term,  A.  D. 
1943,  of  the  District  Court  i)\  the  United  States  of 
America,  within  and  for  the  Central  Division  of  the 
Southern  District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles  on  Tuesday  the  9th 
day  of  November  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-three. 
Present : 

Tlie  Llonorable  Leon  R,   \'ank\vich,  District  Judge. 
No.  16,260— Crim. 
United  States  of  America, 

Plaintiff, 
vs. 
Lester  Arthur  Corson, 

Defendant. 

This  cause  coming  on  for  hearing  (  1  )  motion  for  new- 
trial ;  (2)  motion  in  arrest  of  judgment;  and  (3)  sentence 
on  count  2  of  defendant  Lester  Artliur  Corson;  James  M. 
Carter,  Assistant  U.  S.  Attorney,  appearing  as  counsel 
for  the  Government;  Morris  Lavine,  Esq.,  api>earing  as 
counsel  for  the  said  defendant,  who  is  present;  and  Henry 
A.  Dewing,  Court  Reporter,  being  present  and  reix)rting 
the  proceedings; 

Attorney  Lavine  presents  motions.  Attorney  Carter  re- 
l^lies,  and  it  is  ordered  that  the  said  motions  be,  and  they 
hereby  are,  denied  and  exceptions  noted. 

Attorney  Carter  makes  a  statement  of  the  ])revious 
record  of  the  defendant  and  recommends  niaxiniuni  sent- 
ence and  hne.  Att(^rney  Lavine  makes  a  statement  in  be- 
half of  the  defendant.  And,  no  legal  cause  appearing  wliy 
ir.dgnient  should  not  be  i>ronounce(l.  the  C^)urt  now  pro- 
nounces sentence  as   follows;      *     *     *     *      1271 
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JUDGMENT  AND  COMMITMENT 

District   Court   of   the   United   States,   Southern   District 
of  California,  Central  Division. 

No.  16260,  Criminal  information  in  2  counts  for  viola- 
tion of  Ration  Order  5C.  issued  pursuant  to  the  pro- 
visions of  2nd  War  Powers  Act  of  1942. 

United  States 

V. 

Lester  Arthur  Corson 

On  this  9th  day  of  November,  1943,  came  the  United 
States  Attorney,  and  the  defendant,  Lester  Arthur  Corson, 
appearing  in  proi)er  person,  and  with  counsel  and, 

The  defendant  having  been  convicted  on  verdict  of  the 
jury  of  the  offense  charged  in  the  2nd  count  of  the  in- 
formation in  the  above-entitled  cause,  to-wit:  on  or 
about  September  2,  1943,  in  the  County  of  Los  Angeles, 
California,  assign  and  transfer  800  type  "TT"  Gasoline 
Coupons  in  a  manner  other  than  in  accord  with  the  pro- 
visions of  Ration  Order  5C,  (7  Fed.  Reg.  9135)  as 
amended  in  viol  of  provisions  of  Section  1394.8177(b), 
of  said  Ration  Order  5C,  as  Amended,  issued  pursuant  to 
2nd  War  Powers  Act.  Pub.  L.  507,  77th  Cong.,  2nd 
Session,  3/27/42,  and  the  defendant  having  been  now- 
asked  whether  he  has  anything  to  say  why  judgment 
should  not  be  ])r()n()uncc(l  against  him,  and  no  sufficient 
cause  to  the  contrary  being  shown  or  appearing  to  the 
Court,  It  Is  by  the  Court 
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Ordered  and  Adjudged  that  the  defendant,  having  been 
found  guilty  of  said  offenses,  is  hereby  committed  to  the 
custody  of  the  Attorney  (jeneral  or  his  authorized  repre- 
sentative for  imprisonment  for  tlie  period  of  one  \ear  in 
an  institution  of  the  jail  type. 

It  Is  Further  Ordered  that  the  first  count  of  the  in- 
formation be  dismissed. 

It  Is  Furthered  Ordered  that  the  Clerk  deliver  a  certi- 
fied copy  of  this  judgment  and  commitment  to  the  United 
States  Marshal  or  other  (lualilied  officer  and  that  the  same 
shall  serve  as  the  commitment  herein. 

(Signed)     LEOX  R.  VAXKW'ICH 
Leon  R.  Yankwich 

United  States  District  Judge. 


I  Endorsed]  :    Filed  this  9th  day  oi  November,  1943.    [  2?^ 
rritle  of  District  Court  and  Cause.) 
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NOTICE  OF  APPEAL. 

Name  and  address  of  appellant:  Lester  Arthur  Cor- 
son, County  Jail,  Los  Angeles,  Calif. 

Name  and  address  of  appellant's  attorney:  Morris 
Lavine,  620  Bartlett  Building,  Los  Angeles,  Calif. 

Offense:  Viol,  provisions  of  Sec.  1394.8177(b)  of 
Ration  Order  5C  as  amended,  issued  pursuant  to  pro- 
visions of  Second  War  Power  Act  Pub.  Law  507,  77th 
Cong.  Sess.,  March  27,  1942. 

Date  of  judgment:     November  9,  1943. 

Brief  description  of  judgment  and  sentence:  one  year 
in  jail. 

Name  of  prison  where  now  confined  if  not  on  bail: 
Los  Angeles  County  Jail,  Los  Angeles,  Calif. 

I,  the  above-named  appellant,  hereby  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  judgment  above  mentioned  on  the  grounds 
set  forth  below: 

Pursuant  to  Rule  V,  I  hereby  serve  notice  that  I  do  not 
elect  to  enter  upon  the  service  of  the  sentence  pending 
appeal. 

Dated:     November  9,  1943. 

LESTER  ARTHUR  CORSON 

Appellant. 
MORRIS  LAVINE 

Attorney  for  Appellant.   [29] 
Grounds  of  Appeal: 

1.  The  evidence  is  insufficient  to  support  the  verdict; 
the  verdict  is  contrary  to  the  law  and  the  evidence. 

2.  The  Court  should  have  granted  the  motion  for  a 
d-'rected  verdict  at  the  close  of  the  Government's  case  and 
also  at  the  close  of  the  entire  case. 
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3.  The  information  fails  to  state  a  public  offense 
against  the  laws  of  the  United  States. 

4.  There  is  no  reasonable  or  probable  cause  upon  which 
the  information  was  based. 

5.  The  Court  erred  in  rulings  made  throughout  the 
trial  of  the  case  and  at  the  close  of  the  case,  and  in  its 
order  over-ruling  the  motion  for  a  new  trial  and  the 
motion  in  arrest  of  judgment. 

6.  The  Court  erred  in  instructions  given,  particularly 
on  the  cjuestion  of  violation  of  law  created  by  executive 
order. 

7.  The  Court  erred  in  ruling  that  Section  1394.8177 
(c)  of  Ration  Order  5C,  inherently  and  as  construed  and 
applied  in  this  case  is  constitutional  when  it  is  an  attempt 
to  create  a  crime  by  executive  order. 

8.  The  Court  erred  in  upholding  the  constitutionality 
of  the  Act. 

9.  The  Court  erred  in  holding  that  the  Act  and  Orders 
pursuant  thereto  are  not  violative  of  the  Fifth  Amend- 
ment to  the  Constitution  of  the  United  States. 

MORRIS  LAVINE 

Attorney  for  Appellant. 
Received  copy  of  the  witliin  this  9  day  of   Xcn'.,   1943. 
Charles  H.  Carr,  U.  S.  Atty.,  Attorney  for  Plaintiff,  by 
James  M.  Carter,  Asst.  U.  S.  Atty. 

[Endorsed]:     Filed  Nov.  9,   1943.    1 30 1 
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BAIF  r>OND  OX  APPEAL. 
Kow  All  Men  by  These  Presents: 
That  1,  Fester  Arthur  Corson,  of  the  city  of  Los  An- 
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geles,  California,  as  principal  and  the  National  Automo- 
bile Insurance  Company,  a  corporation,  as  surety,  are 
jointly  and  severally  held  lirmly  bound  unto  the  United 
States  of  America  in  the  sum  of  Five  Thousand  Dollars, 
for  the  payment  of  which  said  sum  we  and  each  of  us  bind 
ourselves,  our  heirs,  executors,  administrators  and  as- 
signs. 

The  condition  of  the  foregoing  obligation  is  as  follows : 

Whereas,  lat(?r,  to-wit,  on  the  9th  day  of  November, 
1943,  at  a  term  of  the  District  Court  of  the  United  States, 
in  and  for  the  Southern  District  of  California,  Central 
Division,  in  an  action  pending  in  said  court  in  which  the 
Unted  States  of  America  was  plaintiff  and  Lester  Arthur 
Corson  was  defendant,  a  Judgment  and  sentence  was  made, 
given,  rendered  and  entered  against  the  said  Lester  Arthur 
Corson,  in  the  above  entitled  action,  whereas  he  was  con- 
victed as  charged: 

In  count  2,  of  information  number  16260  criminal  and 
sentenced  to  one  year  in  a  jail  type  of  institution. 

Whereas,  in  said  judgment  and  sentence,  so  made,  given, 
rendered  and  entered  against  said  Lester  Arthur  Corson, 
he  was  by  said  judgment  sentenced  to  one  year  in  a  jail 
type  of  institution. 

Whereas,  the  said  Lester  Arthur  Corson  has  filed  a 
notice  of  appeal  from  the  said  conviction  and  from  the 
said  judgment  and  sentence,  appealing  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit;  and 

Whereas,  the  said  Lester  Arthur  Corson  has  been  ad- 
mitted to  bail  pending  the  decision  upon  said  appeal,  in  tlic 
sum  of  $5000.00.  |311 

Now,  Therefore,  the  condition  of  this  obligation  are 
such   that  if  said  Lester  Arthur  Corson  shall  api)ear   in 
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person,  or  by  liis  attorney,  in  the  United  States  Circuit 
Court  of  Apix.-als  for  the  Ninth  Circuit  on  such  clay  or 
clays  as  may  be  appointed  for  the  hearing  of  said  cause  in 
said  court  and  prosecute  his  a])[K*al ;  and  if  the  said  Lester 
Arthur  Corson  shall  abide  by  and  obey  all  orders  made 
by  the  said  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  and  if  said  Lester  Arthur  Cors(^n  sliall 
surrender  himself  in  execution  of  said  judgment  and 
sentence,  if  the  judgment  and  sentence  be  affirmed  by  the 
said  United  States  Circuit  Ccuirt  of  Appeals  for  the  Ninth 
Circuit;  and  if  the  said  Lester  Arthur  Corson  will  appear 
for  trial  in  the  District  Court  of  the  United  States,  in  and 
for  the  Southern  District  of  California,  Central  Division, 
on  such  day  or  days  as  may  be  appointed  for  retrial  by 
said  District  Court,  if  the  said  judgment  and  sentence 
against  him  be  reversed. 

Then  this  obligation  shall  be  null  and  void;  otherwise 
to  remain  in  full  force  and  effect. 

It  is  further  agreed  that  the  i)r()visions  of  Rule  13  of 
the  District  Court  for  sunnnary  judgment  against  sureties 
are  deemed  a  condition  of  this  recognizance. 

LESTER  ARTHUR  CORSON 

Principal 
2666  Riitlurford  Dr.,  Los  Angeles 

Address 
NATIONAL  AUTOMOIULE 
INSURANCE  CO. 
By  Ed  Grcnes  (Seal) 

Atlorney-in-Eact. 
State  of  California, 
County  of  Los  Angeles — ss. 

On  this  ^^th  da\'  (^i  Xowniber  in  the  vear   LMv^,  before 
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me,  James  A.  Mew,  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Ed  Groves  known 
to  me  to  be  the  person  whose  name  is  subscribed  to  the 
within  instrument  as  the  Attorney-in-fact  of  the  National 
Automobile  Insurance  Company,  and  acknowledged  to  me 
that  he  subscribed  the  name  of  the  National  Automobile 
Insurance  [Z2]  Company  thereto  as  principal,  and  his 
cwn  name  as  Attorney-in-fact. 

(Seal)  JAMES  A.  MEW 

Notary  Public  in  and  for  said  County  and  State. 
My  Commission  Expires  August  31,  1943. 
Approver  as  to  Form. 

CHARLES  H.  CARR 

United  States  Attorney. 
By  James  M.  Carter 
Asst.  United  States  Attorney. 
I  hereby  certify  that  I  have  examined  the  within  bond 
and  that  in  my  opinion  the   form  hereof   is  correct  and 
surety  thereon  is  qualified. 

MORRIS  LAVINE 
Attorney  for  Defendant  and  Appellant. 
The  foregoing  bond  is  approved  this  9th  day  of  Novem- 
ber, 1943. 

LEON  R.  YANKWICH 

United  States  District  Judge. 
This  nond  Shall  he  X'oid  if  in   Mxcess  of  $5000.00. 
This  I'ond  Shall  be  A'oid  if  Issued  After  .Xov.  30.  1943. 
I  Endorsed!:     Filed  Nov.  9,   1943.    1331 
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[Title  of  Circuit  Court  and  Cause.] 

AFFIDAXIT  VO\<  KXLARGKMKXT  OF  TIME. 
State  of  California, 
County  oi  Los  Angeles — .^s. 

Morris  Lavinc,  being  first  duly  sworn,  (lepose>  and 
says: 

That  he  is  the  attorney  for  the  appellant  herein;  that 
he  has  duly  and  regularly  fded  Notice  of  Api)eal  and  that 
the  time  within  which  to  lodge  the  proi)osed  bill  of  excep- 
tions under  the  rules  w^ould  be  December  9,  1943. 

1liat  affiant  has  taken  up  the  matter  of  getting  the 
transcript  of  the  record  prepared  with  the  official  court 
reporter,  and  has  been  informed  that  the  reporter  who 
transcribed  the  proceedings  is  out  of  the  city  and  will  not 
return  for  a  period  of  about  two  weeks. 

That  in  order  pro])erly  to  prepare  the  said  bill  of  ex- 
ce])tions  affiant  will  require  additional  time  following  the 
transcription  of  the  same  to  study  the  record  and  prei)are 
said  bill  of  exceptions  and  assignments  of  error. 

Wherefore,  affiant  prays  that  this  Honorable  Court  en- 
large the  time  within  which  api)ellant  may  hie  the  pro|xised 
bill  of  exceptions  and  assignment  of  errors  to  and  in- 
cluding March   15,  1944. 

MORRIS  LAVTNE 

Subscribed  and  sworn  to  before  me  this  1st  day  of 
December,   1943. 

(Seal)  Zoa   L.   Zacche 

Notary  Public  in  and  for  >aid  Count}-  and  State. 

Received  copy  of  the  witliin  affidavit  and  order  this 
2nd  dav  of  December,  194-3.  United  States  Attorney,  by 
James   M.   Carter.  Asst.   V.   S.   Atty.    MM 

I  luidorsed  I  :     Mled  Dec.  2.   1943.    |  34  | 
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[Title  of  Circuit  Court  and  Cause.] 

ORDER  ENLARGING  TIME. 

Upon  reading  the  affidavit  of  Morris  Lavine,  and  good 
cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  the  appellant  have  to  and 
including  March  15,  1944,  within  which  to  file  his  pro- 
posed bill  of  exceptions  with  the  Clerk  of  the  United 
States  District  Court,  together  with  his  assignment  of 
errors,  and  that  the  Court  have  such  time  as  it  may  re- 
quire to  sign  and  settle  the  same. 

Dated:     December  1,  1943. 

LEON  R.  YANKWICH 

Judge 


[Endorsed]:     Filed  Dec.  2,  1943.   [35] 


[Title  of  District  Court  and  Cause.] 

To  the  Clerk  of  the  United  States  District  Court,  South- 
ern District  of  California,  Central  Division: 
You    will    please    prepare    the    following   record    in    the 

above-entitled  cause  for  the  Xinth  Circuit  Court  of  Ap- 
peals : 

1.  Information. 

2.  Motion  to  Quash  and  Dismiss  the  Information. 
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3.  Minutes  and  Rulings  ^n  Motion  to  Quash  and  Dis- 
miss the  Information. 

4.  Clerk's  Minutes  Showing  Motion  of  Defendant  to 
Set  Aside  the  Information  on  the  Ground  that  it  was  not 
liled  in  acc(jrdance  with  Section  591  U.  S.  C.  A.  and 
Section  995  of  the  lY-nal  Code  of  California. 

5.  Demurrer  to  Information. 

().  Minutes  and  Rulings  on  Demurrer  to  Information. 

7.  Verdict. 

8.  Motion  for  New  Trial. 

9.  Motion  in  Arrest  of  Judgment. 

10.  Minutes  and  Rulings  on  Motion  for  Xew  Trial 
and  Motion  in  Arrest  oi  Judgment. 

11.  Judgment  and  Commitment. 

12.  Notice  of  Appeal. 

Iv^.      Bill  of   Excei)tions  and   Assignment  oi   Errors. 

14.  All  Clerk's  Minutes  of  the  Proceedings. 

15.  This  Praecipe. 

MORRIS  LAVINE 

Attorney  for  Defendant 

Rec'd.  the  within  copy  this  25th  day  of  March,  1944. 
CharK*->    11.   Carr.    United   Slate>   .\ttorney,   by    L.    L. 

|p:ndorsed|:     I-iled  Mar.  25.  1944.  \M^\ 
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I  Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK. 

I,  Edmund  I.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California,  do 
hereby  certify  that  the  foregoing  pages  numbered  from  1 
to  36,  inclusive,  contain  full,  true  and  correct  copies  of: 
Minute  Order  Entered  September  27,  1943;  Information; 
Motion  to  Quash  and  Dismiss  the  Information;  Demurrer 
to  Information;  Minute  Orders  Entered  October  11, 
1943,  October  16,  1943,  October  18,  1943,  and  November 
5,  1943,  respectively;  Verdict;  Motion  for  New  Trial; 
Motion  in  Arrest  of  Judgment;  Minute  Order  Entered 
November  9,  1943;  Judgment  and  Commitment;  Notice 
of  Appeal;  Bail  Bond  on  Appeal;  Affidavit  for  Enlarge- 
ment of  Time;  Order  Enlarging  Time  and  Praecipe 
which,  together  with  Original  Bill  of  Exceptions  and  As- 
signment of  Errors,  transmitted  herewith,  constitute  the 
record  on  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  comparing, 
correcting  and  certifying  the  foregoing  record  amount  to 
$15.35  which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  27  day  of  April,  1944. 

EDMUND  L.  SMITH, 
(Seal)  Clerk 

By   Theodore  Hocke, 

Deputy  Clerk 
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BILL  OF  l-XCLPTIOXS 

I  Title  u\    District  C'oiirt  ami  Cause.  | 

XOTK'L  OI'    Iii:ARI\(;. 

To  the  United  States  of  America;  Charles  11.  Carr, 
United  States  Attorney,  and  James  Al.  Carter,  As- 
sistant   United  States  Attorney: 

Please  take  notice  that  tiie  within  proposed  Bill  of 
Exceptions  will  be  brou.^lu  on  for  hearing  and  settle- 
ment in  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division,  before  the 
Honorable  Leon  K.  Yankwich,  District  Judge,  in  his 
courtroom  in  the  Federal  Building  at  Los  Angeles,  Cali- 
fornia, on  the  17  day  of  April,  1944,  at  the  hour  of 
10:00  A.  M.  or  as  soon  thereafter  as  said  matter  can  be 
heard. 

Morris    Lavine, 

Attorney    for    Appellant. 

Dated:     March  29,   1944. 

Bond  S3500. 

Thi.s  Information  contains  two  (2)  Counts  charging 
Lester  Arthur  Corson  with  the  \iolation  of  Ration  Order 
5C,  issued  ptirsuant  to  tlie  ])r()visions  of  tlie  Second  \Var 
l\uvers  Act  of  1942.  Count  One  charges  Lester  Arthur 
Corson  with  illegal  joossession  of  gasoline  ration  coupons 
and  Coimt  Two  charges  him  with  imlaw fully  selling  and 
transferring  gasoline  ration  coupons.  (The  tnaxiniuni 
])enalty  on  each  C^)unt  consists  of  one  (  1  )  year  inijirison- 
ment  and /or  a  fine  of  Ten  Thotisand  Dollars  ($10,000) 
or  l)(»t]i.   with   no  nn'nimum  penalty  proxided. ) 

Lester  Arthur  Corson. 
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[Title  of  District  Court  and  Cause.] 
INFORMATION. 
Conies  now  Charles  H.  Carr,  United  States  Attorney 
in  and  for  the  Southern  District  of  California,  Central 
Division,  who  for  the  United  States  and  in  its  behalf, 
prosecutes  in  his  own  proper  person,  and  with  leave  of 
Court  hrst  had  and  obtained,  gives  the  Court  here  to  un- 
derstand and  be  informed  as  follows,  to-wit : 

Count  One. 

That  on  or  about  the  2nd  day  of  September,  1943, 
in  the  County  of  Los  Angeles,  State  of  California,  in  the 
District  aforesaid  and  in  the  Central  Division  thereof, 
and  within  the  jurisdiction  of  this  Court,  Lester  Arthur 
Corson  did  knowingly,  wilfully  and  unlaw^fully  have  in 
his  possession  eight  hundred  (800)  Type  'TT''  gasoline 
ration  coupons;  that  said  Lester  Arthur  Corson  was  not 
the  person,  nor  the  agent  of  the  person,  to  whom  said 
iLi'asoline  ration  coupons  had  been  issued  by  a  local  War 
Price  and  Rationing  Board,  in  violation  of  the  provisions 
of  Section  1394.8177  (c)  of  Ration  Order  5C  (7  Fed. 
Reg.  9135),  as  amended,  issued  pursuant  to  the  pro- 
visions of  the  Second  War  Powers  Act,  (Pub.  L.  507, 
77th  Cong.  2d  Sess.,  March  27,  1942);  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  United  States. 

Count  Two. 

That  on  or  about  the  2nd  day  of  September,  1943,  in 
the  County  of  Los  Angeles,  State  of  California,  in  the 
District  aforesaid,  and  in  the  Central  Division  thereof, 
and  within  the  jurisdiction  of  this  Court,  Lester  Arthur 
Corson  did  knowingly,  wilfully  and  unlawfully  assign  and 
transfer    to    Edgar    E.    Thompson    eight    hundred    f800) 
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Type  "TT"  gasoline  ration  coupons  in  a  manner  other 
than  in  aco^rdancc  witli  llic  provisions  of  Ration  Order 
5C  (7  1*\'(1.  Reg.  91v^5),  a>  amended,  in  violation  of  the 
provisions  of  Section  1394.  S177  (bj  of  said  Ration  Or- 
der 5C.  as  amended,  issued  pursuant  to  the  ])rovisions  of 
the  Second  War  Powers  Act,  (Pub.  L.  507.  77th  Cong. 
2d  Sess.,  March  27,  1942)  ;  contrary  to  the  form  of  the 
slalute  in  such  case  made  and  proxided  and  against  the 
l)eace  and  dignity  of  the  United  States. 

Wherefore,  the  said  Attorney  for  the  United  States 
l)rays  that  due  process  of  law  may  be  awarded  against 
the  said  defendant  to  make  him  answer  the  premises 
aforesaid. 

CHARLES  H.  CARR 

United   States  Attorney 
CHARLES  H.  \^EALE 
Assistant  U.  S.  Attorney. 
[Verified.] 
I  Endorsed]:      Filed   Sep.   27,    1943. 


[Title  of  District  Court  and  Cause.] 

MOTIOX   TO   OUASH   AXD   DISMISS   THE 
INFORMATION. 

C-omes  now  the  defendant  herein  and  moves  to  quash 
the  information  in  each  count  thereof  upon  the  follow- 
ing grounds,  to- wit: 

I. 

Tlie  information  and  eacli  count  thereof  fails  to  charge 
an  offense  against  the  laws  (-f  the  United  States. 

n. 

Section  1394.Sl77(c)  of  Ration  (^rder  5C  (7  Fed. 
Keg.   9135),   inherently  and  as  con.strued  and  ai)plied   in 
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this  case  is  unconstitutional  in  that  it  attempts  to  create 
a  crime  by  executive  order. 

III. 
PubHc   Law   507,    77th    Congressional   Session,    March 
27,  1942,  inherently  and  as  construed  and  applied  in  this 
case  is  unconstitutional  in  that  it  attempts  to  create  power 
for  an  executive  officer  to  create  crime. 

IV. 
Section  1394.8177(c)  of  Ration  Order  5C  (7  Fed. 
Reg.  9135)  is  void  as  being  in  contravention  to  the 
Fifth  Amendment  to  the  Constitution  of  the  United 
States  in  that  it  denies  this  defendant  due  process  of  law 
guaranteed  by  that  amendment. 

V. 

Public  Law  507,  77th  Congressional  Session,  March 
27,  1942,  is  unconstitutional  in  that  it  is  in  violation  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

VL 

Section  1394.8177(c)  of  Ration  Order  5c  is  unconsti- 
tutional as  not  being  within  the  prescribed  limit  of  con- 
gressional enactment. 

VIL 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  too  vague,  indefinite  and  uncertain  to  con- 
stitute a  public  offense. 

vin. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  an  attem])t  to  delegate  the  authority  to  create 
a  i)cnal   offense  to  an  executive  officer. 
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IX. 
The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United   States  in 
that  they  deny  the  free  use  of  private  i)roperty. 

\\']ieref(^re,    this    defendant    prays    that    the    motion   to 
cjuash   and  dismiss   the  information   be  granted. 
Dated:     October  9,   1943. 

MORRIS    LAVIXE 

Attorney   for  Defendant. 

POIXTS   AXD   AUTHORITIES. 

United  States  Constitution.  Articles  I  and  II.  creating  a 

le.^islati\e  and  executive  branch  of  the  government. 
Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388 
United  States  v.  Eaton,  144  U.  S.  677,  36  L.  Ed.  591 
Donnelly  v.  United  States,  276  U.  S.  512,  72  L.  Ed.  678 
United  States  v.  11,150  Pounds  of  Ikitter,  195  Fed  657 
Schechter  Poultry  Corp.  v.  United  States.  295  U.  S.  495 
Re  Ralu-er,  140  U.  S.  545,  35  L.  Ed.  ':^72.  11  S.  Ct.  865 
Marshall  iMeld  &  Co.  v.  Clark,  143  U.  S.  649,  36  L.  Ed. 

294,  12  S.  Ct.  495 
Buttfield  V.   Stranahan,    192   U.   S.  470,  48  L.   Ed.   525, 

24  S.  Ct.  349 
Interstate  Commerce  Comm.  w  Goodrich  Transit  Co.,  224 

U.  S.  194,  5()  L.  Ed.  729.  ^2  S.  Ct.  430 
lUitte  City  Water  Co.  v.  Baker,  196  U.  S.  119.  49  L.  Ed. 

409.  2>  S.  Ct.  211 
Knickerbocker   Ice  Co.  v.   Stewart,  253  U.   S.   156.  64   L. 

IM.  X?^7,  40  S.  Ct.  43S,  11  ALR   1145.  20  X.  C.  C. 

A.  635 
United   States  v.   Eaton,   144   V.   S.  677,  36  L.   Ed.   591. 

12  S.  Ct.  764 
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Interstate   Commerce   Comni.    v.   Brimson,    155   U.   S.   4, 

39  L.  Ed.  49,  15  S.  Ct.   19 
United  States  v.  Maid  (D.  C.)   116  Fed.  650 
United  States  v.  Grimaiid,  220  U.  S.  506,  55  L.  Ed.  563, 

31  S.  Ct.  480 
Todd  V.  United  States,   158  U.  S.  282,  39  L.  Ed.  982, 

15  S.  Ct.  887 
United   States  v.   United   Verde  Copper   Co.,    195   U.   S. 

207,  25  S.  Ct.  222 
Williamson  v.  United  States,  207  U.  S.  425,  52  L.  Ed. 

278,  28  S.  Ct.   163 
United  States  v.  George,  228  U.  S.  15,  57  L.  Ed.  712, 

33  S.  Ct.  412 
Connelly  v.  General  Constr.  Co.,  269  U.   S.  385,  70  L. 

Ed.  322,  40  S.  Ct.  Rep.  126 
United  States  v.  Noveck,  271  U.  S.  201,  70  L.  Ed.  904, 

46  S.  Ct.  Rep.  476 
United  States  v.  Katz,  271  U.  S.  354,  70  L.  Ed.  986,  46 

S.  Ct.  Rep.  513 
United  States  v.  Reese,  92  U.  S.  214,  23  L.  Ed.  563 
First  Nat.  Bank  v.  United  States,  46  L.  R.  A.   (N.  S.) 

1139,  124  C.  C.  A.  256,  206  F.  374 
United  States  v.  Wiltberger,  5  Wheat.  76,  5  L.  Ed.  37 
McCord  V.  State,  2  Okla.  Crim.  Rep.  214,  101  Pac.  280, 

25  R.  C.  L.  1083 
Received  copy  of  the  within  Notice  of  Motion  this  9th 
day  of  October,   1943. 

JAMES  M.  CARTER 

Assistant  U.   S.  Attorney     U.  A, 

lluidorscdl  :     Filed  Oct.  9,   1943. 
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[Title  of  District  Court  and  Cause.] 

DEAICRREK   TO   IXFOR.MATIOX. 

Conies  now  the  defendant  herein  and  demurs  to  the 
information  on  the  fc^llowing  grounds,  to-\vit : 

I. 

The  information  and  each  count  thereof  fails  to  charge 
an  offense  against  the  laws  of  the  United  States. 

II. 

Section  1394.8177(c)  of  Ration  Order  5C  (7  Fed. 
Keg.  9133);  inherently  and  as  construed  and  applied  in 
this  case  is  unconstitutional  in  that  it  attempts  to  create 
a  crime  by  executive  order. 

III. 

Public  Law  307.  77th  Congressional  Session,  March  27, 
1942,  inherently  and  as  construed  and  applied  in  this  case 
is  imc(Mistitutional  in  that  it  attempts  to  create  power  for 
an  executive  officer  to  create  crime. 

IV. 

Section  1394.S177(c)  of  Ration  Order  3C  (7  Fed.  Reg. 
9133)  is  \()id  as  being  in  contravention  to  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
tliat  it  denies  this  defendant  dtic  process  of  law  guaran- 
teed by  that  amendment. 

V. 

Public  Law  307,  77t]i  Congressional  Session,  March  27, 
1942,  is  unconstitutional  in  tliat  it  is  in  \iolation  of  the 
Mfth  Amendment  to  the  Constittition  oi  the  United 
States. 

VI. 

Section  13<)4.S1 77(  c)  n\  Ixation  Order  3C  is  uncon- 
stitutional as  not  being  within  tlie  prescribed  limit  of  con- 
gressional enactment. 
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VII. 

Tlic  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  too  vague,  indefinite  and  uncertain  to  con- 
stitute a  pubHc  offense. 

VIII. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  an  attempt  to  delegate  the  authority  to  create 
a  penal  offense  to  an  executive  officer. 

IX. 

The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  deny  the  free  use  of  private  property. 

Wherefore,  this  defendant  prays  that  this  demurrer  be 
sustained  and  that  he  be  discharged  and  go  forth  in  ac- 
cordance with  due  process  of  law. 

Dated:     October  9,  1943. 

MORRIS  LAVINE 

Attorney    for   Defendant 

POINTS  AND  AUTHORITIES. 

United  States  Constitution,  Articles  I  and  II,  creating  a 
legislative  and  executive  branch  of  the  government. 
Panama  Refining  Co.  v.  Ryan,  293  U.  S.  388 
United  States  v.  Eaton,  144  U.  S.  677,  36  L.  Ed.  591 
i:)(.nnelly  v.  United  States,  276  U.  S.  512,  72  L.  Ed.  678 
United  States  v.  11,150  Pounds  of  Butter,  195  Fed.  657 
Schechter  Poultry  Corp.  v.  United  States.  295  U.  S.  495 
Re  Rahrer.  140  U.  S.  545,  35  T.  Ed.  572,  11  S.  Ct.  865 
Marshall  Field  &  Co.  v.  Clark.  143  U.  S.  649,  36  L.  Ed. 
294,  12  S.  Ct.  495 
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United  States  v.  Wiltberger,  5  Wheat.  76,  5  L.  Ed.  37 
McCord  V.  State,  2  Okla.  Crim.  Rep.  214,  101  Pac.  280, 
25  R.  C.  L.  1083 
Received  copy  of  the  within  Demurrer  to  Information 
this  9th  day  of  October,   1943. 

JAMES  M.   CARTER 

Assistant  U.   S.  Attorney     U.  A. 

[Endorsed] :     Filed  Oct.  9,   1943. 

At  a  stated  term,  to  wit:  The  September  Term,  A.  D. 
1943,  of  the  District  Court  of  the  United  States  of  Amer- 
ica, within  and  for  the  Central  Division  of  the  Southern 
District  of  CaHfornia,  held  in  the  Court  Room  thereof,  in 
the  City  of  Los  Angeles  on  Saturday  the  16th  day  of 
October  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred forty-three. 

Present  : 

The  Honorable  Ben  Harrison,  District  Judge. 

No.   16,260  Crim. 

United  States  of  America, 

Plaintiff, 
vs. 
Lester  Arthur  Corson, 

Defendant. 

This  cause  coming  on  before  the  Court;     "'^'     *     * 

The  Court  makes  a  statement  and  orders  the  motion  of 
the  defendant  to  quash  denied  and  the  demurrer  to  the 
Information  overruled;  exception  allowed  and  noted  for 
the  defendant. 
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At  a  stated  term,  to  wit:  Ihc  September  Term,  A.  D. 
1943,  oi  the  District  Court  of  the  United  States,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles  on 
Monday  the  18th  day  of  October  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-three. 

Present : 

The  Monorahle:      Ben  Harrison  District  Judge 

No.   16,260  Crim. 

United  States  of  America, 


vs. 
LESTER  ARTHUR  CORSON 


Plaintiff, 


Defendant. 


This  cause  coming  on  for  plea  of  the  defendant  Lester 
Arthur  Corson     *     *     * 

The  defendant  moves  to  set  aside  the  Information  on 
the  ground  that  it  was  not  Ided  in  accordance  with  Sec- 
tion 591  use  A  and  995  Penal  Code  of  the  State  of 
California,  and  on  the  ground  that  there  was  no  reason- 
.'ible  and  ])robable  cause:  also  that  the  fifth  Amendment 
to  the  Constitution  of  the  United  States  was  violated. 

It  is  ordered  that  the  motion  be,  and  it  hereby  is,  de- 
nied and  an  exce])tion  allowed  to  the  defendant.     *     *     * 

At  a  stated  term,  to  wit :  11ic  Se])tember  Term,  A.  D. 
1943.  of  the  District  Court  of  the  United  States  of  Amer- 
ica within  and  for  the  Central  Division  of  the  Southern 
District  of  California,  held  in  the  (^)urt  Room  thereof, 
in  the  Cit\-  <>f  Los  Angeles  on  Friday  the  5th  day  of 
Xo\enil)er  in  the  year  of  our  Lord  one  thousand  nine 
hundred   fortv-three. 
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Present : 

The  Ilonora])!^  Leon  R.  Yankwich  District  Judge 
No.   16,260  Crim. 

United  States  of  America, 

Plaintifif, 
vs. 
Lester  Arthur  Corson, 

Defendant. 

This  cause  coming  on   for  trial;     *     *     * 

Attorney  Lavine  renews  motion  that  the  Government 

elect  between  counts  one  and  two.     The  Court  holds  the 

Government    must   elect,    and    the    Government   elects   to 

stand  on  count  two,  and  count  one  is  ordered  dismissed. 

At  a  stated  term,  to  wit:  The  September  Term,  A.  D. 
1943,  of  the  District  Court  of  the  United  States  of  Amer- 
ica within  and  for  the  Central  Division  of  the  Southern 
District  of  California,  held  in  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles  on  Friday  the  5th  day  of 
November  in  the  year  of  our  Lord  one  thousand  nine 
Inmdred    forty-three. 

Present : 

The  Honorable  Leon  R.  Yankwich  District  Judge 
No.   16,260  Crim. 
The  United  States  of  America, 


vs. 
Lester  Arthur  Corson, 


Plaintiff, 


Defendant. 


This  cause  coming  on   for  trial;     *     *      -!^ 
Attorney    Lavine   renews   objection   to   jurisdiction   and 
on  constitutional  grounds.     The  objects  are  overruled,  as 
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heretofore  ruled  on,  and  an  exception  noted  lor  the  de- 
fendant.    *     *     * 

The  defendant  demands  election  by  plaintiff  between 
counts  1  and  2.  The  demand  is  denied  without  prejudice 
to  renew  it  at  the  close  of  the  Government's  case.     *     *     * 

The  Court  reminds  the  jury  of  the  admonition  here- 
tofore <^nven  and  excuses  the  jury. 

In  the  absence  of  the  jury.  Attorney  Lavine  for  the 
defendant  moves  for  directed  verdict  of  not  e^uilty  and 
to  strike  the  testimony  of  witnesses  Foster  and  Taylor. 
The  Court  denies  the  motions  and  exceptions  are  allowed 
to  the  defendant. 

Attorney  Lavine  renews  motion  that  the  Government 
elect  between  counts  1  and  2.  The  Court  holds  the  Gov- 
ernment must  elect  and  the  Government  elects  to  stand 
on  count  2.  and  count  1  is  (,)rdercd  dismissed.     *     *     * 

At  4:50  P.  M.  Attorney  Lavine  excepts  to  certain  por- 
tions of  the  charge.     *     *     * 

Whereu])on,  i)ursuant  to  the  Court's  order,  the  verdict 
is  hied  and  entered,  the  verdict  bcin.o-  as  follows: 
( A'erdict  of  j^uilty,  count  2.) 


I  Title  of  District  Court  and  Cause.] 

VERDICT. 

We  tlie  jury  in  the  abo\e-entitled  cause  find  the  de- 
fendant Lester  Arthur  Cordon  guilty  as  chari^ed  in  the 
second  count  of  the  information. 

Los  Anj^eles,  California.   Xo\ ember  5.   1943. 

RALPH    B.    OTTUN 
Foreman  of  the  Jury 
[Endorsed]:      h'iled   Nov.   5,    1943. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL. 
Comes  now  the  defendant  herein  and  moves  for  a  new 
trial  upon  the  following  grounds,  to-wit: 

I. 

The  verdict  is  contrary  to  the  law  and  the  evidence. 

II. 

The  trial  was  had  upon  an  information  without  any 
reasonable  or  probable  cause  having  been  shown  therefor, 
in  accordance  with  the  provisions  of  Section  591  United 
States  Codes  Annotated. 

III. 

The  information  fails  to  charge  an  offense  against  the 
laws  of  the  United  States. 

IV. 

Section  1394.8177(c)  of  Ration  Order  5C  (fed.  Reg. 
9135),  inherently  and  as  construed  and  applied  in  this 
case  is  unconstitutional  in  that  it  attempts  to  create  a 
crime  by  executive  order. 

V. 

Public  Law  507,  77th  Cong.  Sess.,  March  27,  1942, 
inherently  and  as  construed  and  applied  in  this  case  is 
unconstitutional  in  that  it  attempts  to  create  power  for 
an  executive  officer  to  create  a  crime. 

VI. 

Section  1394.8177(c)  of  Ration  Order  5C  is  void  as 
being  in  contravention  to  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States  in  that  it  denies  this 
defendant  due  ])r()ccss  of  law  guaranteed  by  that  amend- 
ment. 
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VII. 
Tuljlic   Law   507,   77th   Cong.   Sess.,   Marcli   27,    1942, 
is  unconstitutional  in  that  it  is  in  violation  of  the  Fifth 
Ainc'iKhncnt  to  the  Constitution  of  the  United  States. 

VIII. 
Section  1394.(S177(  c)  of  Ration  Order  5C  is  unconsti- 
tutional as  not  being  within  tlic  i)rescribed  hniit  of  con- 
gressi(  )nal  enactment. 

IX. 
The  Act  and  Order  under  it  are  violati\e  of  the  Fifth 
Amendment   to  the  Constitution  of  the  United   States  in 
that  they  are  too  vague,  indefinite  and  uncertain  to  con- 
stittite  a  pubHc  offense. 

X. 

'J'he  .\ct  and  Order  under  it  are  xiohitive  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  an  attem])t  to  delegate  the  authority  to 
create  a  penal  olTen.sc  to  an  exectitixe  officer. 

XI. 
The  Act  and  ( )rder  under  it  are  xiolatixe  of  the  Fifth 
Amendment    to    the    United    States    Constitution    in    that 
tliey  deny  the   free  use  of   private  property. 

XII. 
1'he  Cotul  erred  in  its  rulings  in  the  trial  of  the  case. 

XIII. 
The  Cotu't   erred  in  instructions  gi\en,  and  i)articularly 
in  giving  the  instruction  that  a  crime  exists  through  vio- 
lation of  an  executive  order. 
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XIV. 

There  was  no  reasonable  or  probable  cause  for  filing 
the  information.  The  proceedings  violated  Section  591, 
United  States  Codes  Annotated,  and  Section  995  of  the 
Penal  Code  of  California. 

XV. 
Ration  Order  5C  has  to  date  been  amended  82  times. 
The  amendment   or   change   of   a   regulation   repeals   the 
regulation.     (United  States  v.  Hark,  49  Fed.  Supp.  95, 
97.) 

XVI. 

The  information  was  sworn  to  by  a  person  not  such 
an  officer  of  the  United  States  as  is  empowered  to  make 
arrests  under  the  laws  of  the  United  States. 

Dated:     November  8,  1943. 

MORRIS  LAVINE 

Attorney  for  Defendant. 

Recei\ed  copy  of  the  within  this  8th  day  of  November, 
1943. 

CHARLES  H.  CARR 
U.  S.  Attorney 

Attorney   for   Plaintiff 

By  JAMES   M.  CARTER 
Asst.  U.  S.  Attorney 
[Endorsed]:     V\kd  Nov.  8,   1943. 
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[Title  of  District  Court  and  Cause.] 

MOTION  IX  ARRI^ST  OF  JUDGMENT. 
Comes  now    the  defendant   lierein  and   ni(j\-es   in  arrest 
of  judgment  upon  the   following  grounds: 

I. 
The  verdict  is  contrary  to  the  law  and  the  evidence. 

11. 
The   trial   was   had   upon   an    information   without   any 
reasonable   or   i)robable   cau^e   having  been   shown   there- 
for,   in    accordance    with    the    proxisions    of    Section    591 
United  States  Codes  Annotated. 

III. 
The  information  fails  to  charge  an  offense  against  the 
laws  of  the  United  States. 

IV. 
Section   1394.(S177  ( c)   of  Ration  Order  5C   (Fed.  Reg. 
9135),    inherently   and   as   construed   and   applied    in    this 
case,   is   unconstitutional   in    that   it   attempts   to   create   a 
crime  by  executive  order. 

V. 
Public   Faw   507.   77th    C^ono-.    Sess.,    March   27,    1942, 
inherently   and   as   construed   and   aj^plied   in   this   case,    is 
unconstitutional  in  that  it  attempts  to  create  power  for  an 
executive  officer  to  create  a  crime. 

VI. 
Section  \.V)4.X\77(c)  of  Ration  Order  5C  is  void  as 
being  in  contraxention  to  the  Fifth  Amendment  t(^  the 
C^>nstittUion  of  the  Ignited  States  in  that  it  denies  this 
defendant  due  process  of  law  gtiaranteed  by  that  amend- 
ment. 

VII. 
]\il)lic    Faw    507,   77th    Cong.    Sess.,    March   27,    1942, 
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is  unconstitutional  in  that  it  is  in  violation  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

VIIL 
Section  1394.8177(c)  of  Ration  Order  5C  is  unconsti- 
tutional as  not  being-  within  the  prescribed  limit  of  con- 
gressional enactment. 

IX. 
The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  too  vague,  indefinite  and  uncertain  to  consti- 
tute a  public  offense. 

X. 
The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  in 
that  they  are  an  attempt  to  delegate  the  authority  to  create 
a  penal  offense  to  an  executive  officer. 

XL 
The  Act  and  Order  under  it  are  violative  of  the  Fifth 
Amendment    to   the    United    States    Constitution    in   that 
they  deny  the  free  use  of  private  property. 

XII. 
The  Court  erred  in  its  rulings  in  the  trial  of  the  case. 

XIII. 
The    Court    erred    in    instructions    given,    and    particu- 
larly in  giving  the  instruction  that  a  crime  exists  through 
violation   of   an   executive   order. 

XIV. 
There  was  no  reasonable  or  probable  cause  for   filing 
the   information.     The  ])roceedings   violated   Section   591. 
United   States  Codes  Annotated,  and   Section  995  of  the 
Penal  Code  of  California. 
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XV. 

Ration  Order  5C  has  to  date  been  amended  82  times. 
Tlie  anieiidment  or  chang^e  of  a  regulation  repeals  the 
rejuiilation.  (United  States  v.  Hark,  49  PY'd.  Siipp.  95, 
97.) 

XVI. 

The  in  formation  was  sworn  to  by  a  person  not  such 
an  officer  of  the  United  States  as  is  empowered  to  make 
arrests  under  the  laws  ot"  the  United  States. 

Dated:     November  S,   1943. 

iMORRIS    LAV  INK 

Attorney    for    Defendant 

(Same  receipt  as  on  ATotion  for  New  Trial.) 
POINTS   AND    ;\U']^HORnTl^:S. 
United  States  Constitution,  .\rticles  I  and  11,  creating  a 

legislative  and  exccutixe  branch  of  the  government. 
Panama  Refining  Co.  v.  Ryan,  293  U.  S.  3SS 
United  States  v.  Eaton,  144  U.  S.  677,  36  L.  hid.  591 
Donnelly  v.  United  States,  27()  U.  S.  512,  72  L.  Ed.  678 
United  States  v.  11,150  Pounds  of  Butter,  195  Eed.  657 
Schechter  I'oultry  Corp.  v.  United  States,  295  U.  S.  496 
Re  Kahrer,  140  U.  S.  545,  35  L.  lul.  572,  11  S.  Ct.  865 
Aiar.shal   iMeld  (J^:  Co.  v.  Clark,   143  U.  S.  f)49,  36  L.  Ed. 

294,   12  S.   Ct.  495 
lUutlield  V.  Siranah.an,  192  U.  S.  470,  48  P.   Ed.  525,  24 

S.  Ct.  349 
Interstate  Commerce  Comm.  v.  Goodrich  Transit  Co..  224 

U.  S.  194.  3f)  P.  Va\.  71'),  ?^2  S.  (^t.  43() 
1-hitte  Uitv  W'.'iter  Co.  v.   leaker,  19()  U.  S.  119,  49  P.  Ed. 

409,  2':^  S.  Ct.  211 
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Knickerbocker  Ice  Co.  v.  Stewart,  253  U.  S.   156,  64  L. 

Ed.  837,  40  S.  Ct.  438,  11  ALR  1145,  20  N.  C.  C. 

A.  635 
United  States  v.  Maid  (D.  C.)   116  Fed.  650 
Interstate  Commerce  Comm.  v.  Brimson,  155  U.  S.  4,  39 

L.  Ed.  49,  15  S.  Ct.  19 
United  States  v.  Grimaud,  220  U.  S.  506,  55  L.  Ed.  563, 

31   S.  Ct.  480 
Todd  V.  United  States,   158  U.  S.  282,  39  L.  Ed.  982, 

15  S.  Ct.  887 
United   States  v.   United  Verde  Copper  Co.,   196  U.   S. 

207,  25  S.  Ct.  222 
Williamson  v.  United  States,  207  U.  S.  425,  52  L.  Ed. 

278,  25  S.  Ct.  163 
United  States  v.  George,  228  U.  S.   15,  57  L.  Ed.  712, 

33  S.  Ct.  412 
Connelly  v.   General  Constr.  Co.,  269  U.  S.  385,  70  L. 

Ed.  322,  46  S.  Ct.  Rep.  126 
United  States  v.  Noveck,  271  U.  S.  201,  70  L.  Ed.  904, 

46  S.  Ct.  476 
United  States  v.  Katz,  271  U.  S.  354,  70  L.  Ed.  986,  46 

S.  Ct.  Rep.  513 
United  States  v.  Reese,  92  U.  S.  214,  23  L.  Ed.  563 
United  States  v.  Wiltberger.  5  Wheat.  76,  5  L.  Ed.  37 
McCord  V.  State,  2  Okla.  Crim.  Rep.  214,  101  Pac.  280, 

25  R.  C.  L.  1083 
United  States  v.  Patterson.  37  L.  Ed.  999 
United  States  v.  Ewin^,  35  L.  Ed.  388 
United  States  v.  Onaritius,  267  Fed.  227 
Section   951    United   States   Codes   Annotated 

[Endorsed]  :     Filed  Nov.  8,  1943. 
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At  a  stated  term,  to  wit:  The  September  Term,  A.  D. 
194v\  of  the  District  Court  of  the  United  States  of  Amer- 
ica witliin  and  for  the  Central  Division  of  the  Southern 
District  of  California,  held  in  the  Court  Room  thereof, 
in  the  City  of  Los  Angeles  on  Tuesday  the  9th  day  of 
Xovemher  in  the  year  of  our  T>ord  one  thousand  nine 
hundred   forty-three. 

Present : 

The  Honorable  Leon  R.  Vankwich   District  Judge. 
No.   16.260  Crim. 
The   United  States  of  America, 


vs. 
Lester  Arthur  Corson, 


PlaintifT, 


Defendant. 


This  catise  coming  on  for  hearing  (  1  )  UK^tion  for  new 
trial:  (2)  motion  in  arrest  of  judgment:  and  (3)  sentence 
on  count  2:  Atty.  Lavine  ])resents  motions;  Attorney 
Carter  replies,  and  it  is  ordered  that  the  said  nu^tions  be. 
and  they  hereby  are.  denied,  and  exceptions  noted.  *  *  * 
And,  no  legal  cause  ap])earing  why  judgment  should  not 
be  pronounced,  the  Court  now  ])r(^n(nmces  sentence  as 
follows : 

(Judgment) 
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[Title  of  District  Court  and  Cause] 

Judgment  and  Commitment. 

Criminal:  Information  in  2  counts  for  violation  of 
Ut  St  Gt  T4fle  Ration  Order  5C  issued  pursuant  to 
the  i)rovisions  of  2nd  War  Powers  Act  of   1942. 

On  this  9th  day  of  November,  1943,  came  the  United 
States  Attorney,  and  the  defendant  Lester  Arthur  Corson 
appearing  in  proper  person,  and  with  counsel,  and 

The  defendant  having  been  convicted  on  verdict  of  the 
jury  of  the  offense  charged  in  the  2nd  count  of  the  in- 
formation in  the  above-entitled  cause,  to  wit :  on  or  about 
September  2,  1943  in  the  County  of  Los  Angeles,  Cali- 
fornia assign  and  transfer  800  type  'TT"  Gasoline  Cou- 
pons in  a  manner  other  than  in  accord  with  the  provisions 
of  Ration  Order  5C,  (7  Fed.  Reg.  iP35)  as  amended  in 
viol,  of  provisions  of  Section  1394.8177(b),  of  said 
Ration  Order  5C,  as  amended  issued  pursuant  to  2nd 
War  Powers  Act,  Pub.  L.  507,  77th  Cong.  2nd  session, 
3/27/42  and  the  defendant  having  been  now  asked 
whether  he  has  anything  to  say  why  judgment  should  not 
be  pronounced  against  him,  and  no  sufficient  cause  to  the 
contrary  being  shown  or  appearing  to  the  Court,  It  Is 
by  the  Court 

Ordered  and  Adjudged  that  tlie  defendant,  having  been 
found  guilty  of  said  olTenses,  is  here])y  committed  to  the 
cu.stody  of  tlie  Attorney  General  or  his  authorized  repre- 
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sentativc  for  inipriscmnicnt   l'<>r  the  ])C'riod  of  one  year  in 
an  institution  of  the  jail  type. 

It  is  further  ordered  that  the  first  eount  of  the  informa- 
tion he  dismissed. 

It  Is  Further  Ordered  thai  the  Clerk  deliver  a  certi- 
fied copy  of  this  judi^nient  and  commitment  to  the  United 
States  Marshal  or  other  (jualihed  officer  and  that  the  same 
shall   serve   as   the   commitment   herein. 

(Signed)   LEON  R.   YANKWICH 

United  States  District  Judge 

The  Court  recommends  commitment  to 

Filed  this  9th  day  of  November   1943. 

(Signed)  EDMUND  L.  SMITH 

Clerk 

(By)  LOUIS  J.  SOMERS 

Deputy  Clerk 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL. 

Name  and  address  of  appellant:  Lester  Arthur  Corson, 
County  Jail,  Los  Angeles,  Calif. 

Name  and  address  of  appellant's  attorney:  Morris 
Lavine,   620   Bartlett   Building,   Los   Angeles,   Calif. 

Offense:  Viol,  provisions  of  Sec.  1394.8177(b)  or 
Ration  Order  5C  as  amended,  issued  pursuant  to  pro- 
visions of  Second  War  Power  Act  Pub.  Law.  507,  77th 
Cong.   Sess.   March  27,   1942. 

Date  of  judgment:     November  9,  1943. 

Brief  descrii)tion  of  judgment  and  sentence:  One  year 
in  jail. 

Name  of  prison  where  now  confined  if  not  on  bail: 
Los  Angeles  County  Jail,  Los  Angeles,  Calif. 

L  the  above-named  appellant,  hereby  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  judgment  above  mentioned  on  the 
grounds  set  forth  below: 

Pursuant  to  Rule  V,  I  hereby  serve  notice  that  I  do 
not  elect  to  enter  upon  the  service  of  the  sentence  pend- 
ing appeal. 

Dated:     November  9,   1943. 

LESTER   ARTHUR   CORSON 

Appellant 
MORRIS   LAVINE 

Attorney  for  Appellant 
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Grounds  of  Appeal: 

1.  T\\<:  evidence  is  insiuTicient  to  support  the  verdict: 
the  vercHct  is  contrary  to  the  hiw  and  the  evidence. 

2.  Tile  Court  should  ha\e  .^ranted  tlie  motion  for  a 
direct  verdict  at  the  close  of  the  Government's  case  and 
also  at  the  close  of  the  entire  case. 

3.  The  information  fails  to  state  a  public  offense 
against   the  laws  of  the  United   States. 

4.  There  is  no  reasonable  or  probable  cause  upon 
which  the  information  was  based. 

5.  The  Court  erred  in  rulin.Q^  made  throughout  the 
trial  of  the  case  and  at  the  close  of  the  case,  and  in  its 
order  overruling  the  motion  for  a  new  trial  and  the 
motion  in  arrest  of  judgment. 

6.  The  Court  erred  in  instructi(^ns  given,  particularly 
on  the  question  of  violation  of  law  created  by  executixe 
order. 

7.  The  Court  erred  in  ruHng  that  Section  1394.8177(c) 
of  Ration  Order  5C\  inherently  and  as  cc^nstrued  and  i\\)- 
l)lied  in  this  case  is  constituti^nial  when  it  is  an  attempt 
to  create  a  crime  by  executive  order. 

S.  The  Court  erred  in  u[)holding  the  constitutionality 
of  the  Act. 

9.  The  Court  erred  in  holding  that  the  Act  and  Or- 
dei'.s  ])ur>uant  thereto  are  not  violatixe  o\  the  h'ifth 
Amendment  to  the  Constitution  of  the  Ignited  States. 

MORRIS  LAX'IXh: 
Attorney   for  Appellant. 
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Received  coj)y  of  the  within  this  9th  day  of  November, 
1943. 

CHARLES    H.    CARR 
U.  S.  ATTORNEY 

Attorney   for   Plaintiff 
By  JAMES  M.  CARTER 
Asst.  U.  S.  Attorney 

[Endorsed]  :     Filed  Nov.  9,   1943. 


W^hen  the  case  was  called  before  Judge  Ben  Harrison 
on  preliminary  motions  Attorney  Morris  Lavine  stated 
to  the  court  that  there  were  7?i  amendments  to  the  regu- 
lation involved  in  this  case  and  that  it  was  impossible  for 
citizens  to  keep  up  with  the  changes  and  that  the  effect 
of  these  constant  changes  was  to  deny  to  the  citizens  due 
process  of  law  in  failing  to  inform  them  of  the  regula- 
tion so  that  they  would  know  when  they  were  in  violation 
thereof,  and  that  such  procedure  violated  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

All  objections  were  overruled,  and  exception  noted.    |  1  -a*  ] 

The  Court:  United  States  vs.  Lester  Arthur  Corson 
for  trial. 

Mr.   Carter :     Ready  for  the  government. 

Mr.  Lavine:  At  this  time,  in  order  to  preserve  our 
record,  we  again  renew  our  objection  on  the  jurisdiction 
of  the  Court  to  ])rocccd  on  the  ground  that  the  charges 
here  do  not  allege  a  public  offense,  and  (^n  the  various 
constitutional   (|uestions   which   we   ha\e  urged. 


♦Page   nniiil.rrinL;    apptaritiK   at    foul   of   page   of   original    Bill   of    Excep- 
tions, 
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The  Court:     Thij  motion  will  be  denied. 

Mr.    La\ine:      Exception. 

The  Court:  1  haxe  examined  tlie  record.  It  is  not 
necessar\  under  our  rules  to  renew  these  motions.  You 
ha\e  made  a  motion  to  (|ua>h  and  it  lias  been  ruled  upon. 
And  it  is  not  necessary  to  })reserve  the  record  by  doin^" 
it  ai^ain.  It  is  only  when  you  move  to  make  a  motion 
for  the  insufficiency  of  the  exidence  to  ])rotect  your  case 
at  the  close  of  the  i^oxernment's  case,  but  otherwise  you 
do  not  have  to  renew  it. 

It  have  read  the  record  and  not  only  a^ree  with  the 
conclusion,  but  have  so  ruled.  I  have  held  that  the  OPA 
is  a  h^deral  enactment  and  \ioIations  thereof  can  be  pun- 
ished as  a  matter  of  law.  ]  did  it  in  the  Kahn  case  in 
San  Diego,  and  in  others  and  so  there  is  no  use  taking 
time — 

Mr.  La\ine:  I  ap])reciate  that,  but  when  I  made  my 
original  objections  the  go\ernment  came  back  with  that 
these  acts  under  the  OPA  were  under  the  Second  W'ar 
Powers  I  1  I  Act  and  the  clirectixes  wliich  came  as  a  re- 
sult of  that  Second  War  Powers  Act  followed  in  the  line 
of  that  Act,  and  not  specificall}-  under  the  lunergency 
Price  Control  Act  of  1942,  but  under  the  Second  War 
Powers  Act. 

The  Second  War  Powers  .Act,  yoiu*  I  lonor,  gi\es  the 
President  the  right  to  issue  directix'es  and  any  \iolation 
of  \u>  particular  order  would,  if  that  is  xalid  legislation, 
be   a    violation   of    the   section.      LJut    here    under    the   ex- 
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l)lri!iati()n  i^i\cn  Ijy  the  <j;-o\crnment  there  was  no  Presi- 
dential order,  and  the  language  of  the  Second  War  Pow- 
ers Act  seems  very  specific  in  Section  2-A-2  that  it  must 
be  pursuant  to  his  order  and  his  power  and  his  direction. 

There  is  no  showing,  and  I  find  no  legislation  anywhere, 
and  no  order  of  the  President  relating  to  these  particular 
Acts  and  under  the  government's  contention  there  is  a 
delegation  of  power  to  someone  else,  and  then  there  is  a 
delegation  of  power  to  someone  else,  and  that  that  some- 
one else  then  issued  a  directive. 

The  Court:  It  is  not  material  in  a  governmental  or- 
der to  set  forth  exactly  the  source  of  authority  so  long 
as  it  is  set  forth.  The  source  of  the  statute  which  is 
being  violated  is  set  forth,  the  rest  becomes  a  question 
of  law. 

Air.    Lavine:      Exception,   your   Honor. 

(Jury  duly  impaneled  and  sworn.)    [2] 

Mr.  Lavine:  At  this  time  the  defendant  demands  an 
election,  if  your  Honor  please,  as  between  count  1  and  2. 

Mr.  Carter:  I  don't  think  the  government  will  be  re- 
(juired  to  elect,  if  at  all,  until  the  conclusion  of  the  case. 

The  Court:  It  is  my  policy,  if  there  is  such  a  situa- 
tion, to  do  it  in  the  light  of  the  testimony  rather  than  in 
adxance,  because  until  the  evidence  is  in  we  do  not  know 
whether  the  ])()ssession  implied  is  the  possession  implied 
in  count  1  or  count  2.  So  T  will  deny  it  without  preju- 
dice, and  allow  you  to  renew  it  at  the  end  of  the  govern- 
ment's case. 

Mr.   Lavine:     Excei)tion.    [3 J 
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JOHN  E.  FOSTER, 

a  witness  called  by  and  on  Ijchalf  of  the  (jovcrnnient, 
being  iirst  duly  sworn,  was  examined  and  testified  as 
follows : 

Direct   Examination 
Hy  Mr.  Carter: 

1  li\e  at  ()2^^  DeLon<;i)re  A\enue,  Ilollwvood,  Califor- 
nia. 1  am  an  in\esti<.;ator  for  the  Oftice  of  Price  Admin- 
istration, an  agency  of  tlie  United  States  Ciovernment.  1 
have  been  acting  as  such  in\estigator  approximately  two 
years.  1  know  lulgar  E.  1liom]:)son.  On  September  2, 
194v^,   1   arrested  Thompson. 

Air.  I.avine:  I  object  to  that  as  irrelevant,,  incompetent 
and  immaterial. 

Mr.  Carter:     It  is  a  preliminary  matter. 

The  Court  :     A  jn-eliminary  matter,  \'cry  well. 

By  tlie  witness: 

After  Th()m])son  had  been  arrested  on  Sei)tember  2, 
1943,  I  searched  his  person.  \\'hen  this  search  was  made 
Investigator  Taylor,  who  also  works  with  me,  was  with 
me. 

Mr.  La\ine:  I  object  to  all  these  matters  with  rct"er- 
ence  to  searching  T]iomi)son  as  irrelexant,  incom])etent 
and  immaterial,  and  not  within  the  issues  of  this  case. 

Tlv.'  Court  :  I  will  reserxe  your  right  to  strike,  unless 
the  acts  are  ascribed  to  tin's  defendant.  Whether  or  not 
that  ma\'  be.  I  will  preserxe  your  right  to  strike  unless  [4] 
there  is  :i  connection  with  tlie  defendant. 

Mr.  Eavine:  May  we  ha\e  a  running  (objection  with 
relation    to   this    testimony    in    regard    to    Thompson? 

The  Court:     Yes. 

Mr.  E<a\ine:  .\nd  there  will  be  an  excei)tion  to  any 
ruling  iH'rmitting  it. 
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JJy  the  witness: 

1  searched  him  on  four  dilTerent  occasions  on  that  day. 
The  hist  time  I  searched  him  on  that  day  was  on  Clark 
Street,  1  beheve,  right  off  Sunset  Boulevard.  I  searched 
his  car  and  he  and  his  wife.  He  then  had  a  convertible 
Buick  coupe.  I  was  searching  to  find  out  whether  or  not 
he  had  any  gasoline  rationing  coupons  in  his  possession, 
or — in  his  immediate  possession  or  in  the  automobile.  I 
did  not  find  any  gasoline  rationing  coupons  of  any  kind 
either  in  the  possession  of  his  wife  or  in  his  possession, 
or  in  the  car.  The  hour  that  I  made  this  search  was 
6:30  p.  m. 

The  part  of  town  this  street  is  in  that  I  referred  to 
is  known  as  the  county  strip,  out  towards   Beverly  Hills. 

Thompson  left  the  presence  of  Taylcr  and  myself: 
drove  in  an  automobile.  We  followed  him  thereafter;  he 
met  the  defendant  Corson.  Until  the  time  that  Thomp- 
son  met  Corson  he  was  under  my  observation  at  all  times. 
I  follow^ed  the  Thompsons  in  another  automobile  that 
we  had,  a  Studebaker,  T  and  Investigator  Taylor.  Thomp- 
son drove  East  on  Sunset  Boulevard  approximately  two 
blocks,  I  believe,  to  8801  Sunset  [5]  Boulevard.  At  8801 
Sunset  Boulevard  there  is  a  used  car  lot.  I  believe  the 
address  was  8801  Sunset  Boulevard.  It  is  on  the  north 
side  of  Sunset  Ijoulexard.  It  is  a  corner  lot.  The  place 
where  1  searched  Thoni])son  was  approximately  two  blocks 
west  oi  8801   Sunset  Boulevard. 

Thompson  dro\e  west  on  Sunset  and  turned  north  on 
the  side  street  off  Sunset  and  ])ulled  into  the  parking  lot, 
or  attempted  to.  I'ut  there  was  a  chain  across.  And  he 
the!!    backed   up   into   this    side   street,   going   north    ui)   a 
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hill — it  doesn't  ^o  all  the  way  through  on  Sunset,  there 
is  (juite  a  steep  hill — and  he  backed  up  this  hill  and  pulled 
down  just  about  even  with  this  driveway  facing  south 
on  this  side  street  parallel  with  the  parking  lot.  At  that 
time  the  j)osition  of  his  car  was  headed  towards  Sunset 
Boulevard  and  immediately  north  of  Sunset  and  immedi- 
ately adjacent  to  the  parking  lot. 

Thompson  got  out  of  the  car,  and  his  wife  moved  over 
into  the  drixer's  seat.  We  had  parked  right  almost  di- 
rectly across  the  street  from  this  parking  lot,  where  there 
are  a  few  stores  and  a  bar.  And  there  was  a  little  half — 
semi-circle  in  there  where  they  park  automobiles  and  we 
had  pulled  into  that  place,  and  faced  almost  directly  across 
the  ])arking  lot.  and  i)ulled  our  car  facing  the  i)arking  lot 
so  that  we  could  see  all  angles  of  the  parking  lot.  We 
were  on  the  s(mth  side  of  Sunset  Roulexard  directly  across 
the  street  from  the  parking  lot.  Investigator  Taylor  was 
with  1 6]  nie;  T  was  in  the  back  seat  and  Investigator 
Taylor  was  in  the  front  seat. 

Thomjxson  got  out  of  the  car  and  walked  o\er  on  the 
lot  and  no  (^ne  approached  him  for  a  few  seconds,  so  he 
walked  o\er  t(^  another  lot  that  was  just  adjacent  to  that 
on  the  west  of  this  jiarticular  \o{.  He  was  still  in  my 
\ie\\'.  He  walked  along  the  sidewalk  and  there  was  a 
man  o\er  in  the  next  lot.  Tie  walked  over  and  engaged 
in  conxersation  with  this  man  there  for  j^'obably  three 
or  four  minutes.  The  man  was  Terry  Da\'is.  Then  they 
did]i't  shake  hands  e\en.     Thnt  was  just  a  conxersation. 

Xext  this  Cadillac  dro\-e  up.  came  west  on  Sunset 
Boulevard  and  drove  ui)  riid  t  half  wav  in  the  street  and 
half   \va\    in    tlie   dri\ewav   on    .^unset    there,    near   8801. 
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l^he  front  part,  that  would  be  on  Sunset.  The  car  when 
it  was  parked  with  relation  to  the  adjoining  parking  lot 
was  probably  not  more  than  ten  feet  from  the  adjoining 
lot.  It  was  just  an  imaginary  dividing  line  between  the 
two  lots.  However,  there  is  a  sign  there  which  shows 
that  it  is  the  dividing  line,  because  one  is  Jerry  Davis 
and  the  other  is  8801,  I  believe. 

After  this  Cadillac  car  drove  up  the  defendant,  Mr. 
Corson,  got  out  of  the  driver's  seat  and  walked  over. 
There  was  another  man  with  him,  sitting  in  the  car,  and 
he  didn't  get  out  at  that  time.  Corson  got  out,  walked 
over  to  Davis  and  Thompson  and  talked  to  them  for  a  few 
minutes.  None  of  them  made  contact  with  their  hands 
or  anything  else.  They  [7]  didn't  even  shake  hands. 
They  talked  for  probably  a  couple  of  minutes,  and  then 
Corson  walked  back  to  his  own  lot.  He  was  on  the 
sidewalk,  on  Davis'  lot  at  the  time,  and  they  all  walked 
toward  8801,  and  then  Davis  and  Thompson  stayed  back 
for  just  a  minute,  and  then  Corson  went  on  in,  and  he 
went  over  and  stood  in  front  of  a  little  shack  on  his  lot 
for  a  couple  of  seconds.  Thompson  was  in  full  sight 
of  us. 

And  then  Davis  and  Thompson  both  walked  over  on 
8801,  on  the  lot  there,  and  stood  in  front  of  this  little 
unpainted  shack  that  was  on  the  lot  there,  and  talked : 
and  then  Davis — finally  Corson  left  and  went  to  the  back 
of  the  lot  alone  for  a  minute,  and  at  that  time  Davis 
left  Thompson  and  walked  back  on  liis  own  lot,  leaving 
Th()m])S()n  there  by  himself.  That  is,  they  were  about  ten 
or  fifteen  feet  from  this  Cadillac  at  the  tinie  where  this 
otlu-r  man   was  sitting. 

Corson  then  came  back — he  had  gone  toward  the  shack 
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on  the  lot — came  o\cr  and  reached  in  his  inside  coat 
pocket  and  took  otit  a  white  folded  package  about  this  long 
(indicating),  and  I  wotild  say  abotit  that  wide  ( incHcat- 
ing).  I  woukl  say  it  was  12  to  14  inches  kmg  and  prob- 
abl_\-  3  to  4  inches  wide,  and  handed  it  to  Thompson. 
Tiie\-  were  a  good  foot  or  a  foot  and  a  half  apart  at 
that  time,  and  lie  had  to  reach  otit  and  give  it  to  11iomp- 
son.  Tliompson  took  it  and  started  to  ])Ut  it  inside  of  his 
])ocket,  btit  he  had  a  loafer  jacket  on,  and  so  he  started 
to  put  it  in  here  (indicating)  and  instead  he  put  it  here 
(indicating).  (Witness  indicates  |8|  first  that  Thonij)- 
.sop.  attempted  to  jmt  the  pai)er  on  the  inside,  right  inside 
of  liis  jacket  and  thereafter  put  the  paper  in  the  right, 
outside  right  coat  pocket.) 

At  tlie  time  this  hai)i)ene(i  just  Thomj)son  and  Corson 
were  tliere.  The  other  man  was  sitting  in  the  car,  but  he 
did  not  make  contact.     Davis  was  out  of  the  picture  then. 

We  immediately  started  the  car.  Investigator  Taylor 
was  tlie  driver,  and  I  told  him  to  start  the  car  and  get 
o\er  tliere.  T]ionii)son  and  Corson  then  walked  together 
toward  Thompson's  atitomobile.  which  was  east  of  them 
at  the  time.  At  the  time  tliese  i\'ii)ers  that  1  ]ia\e  talked 
about  ])assed  from  Corson  to  Thompson,  and  as  to  where 
11i'im|)son  and  Corson  were  stand^ig  with  relation  to  my 
car — the  onl\-  way  1  can  say  is  sort  of  kind  of  obli(|uc. 
They  weren't  directly  in  front  of  us,  they  were  on  a 
angle,  abotU  like  this  (  indiciting)  fr(^m  otu"  autc^uobile. 
I  would  sa}-  abotit  15  degrees  off  of  straight  ahead,  and 
across   the   street.      Our   car    was   headed    into   tlie    street. 

We  immediately  started  the  car  and  went  across  the 
street  and  tliey  were  walkin«4"  then  ea^t.  so  we  ptilled  east, 
and   luilled   tip  riglit    in    front    of   the   Thompson   car,   and 
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headed  our  car  into  the  driveway  on  the  side  street — on 
the  east  side  of  8(S01,  and  that  made  them  coming  like 
directly  toward  us.  We  were  in  the  driveway  because 
there  was  a  chain  across  there.  We  were  on  the  sidewalk 
and  the  driveway.  We  jumped  out  of  the  car  and  I 
grabbed  Air.  Corson  and  [9]  Investigator  Taylor  grabbed 
Thompson.  I  knew  beforehand  where  Thompson  was 
going  at  the  time  I  went  to  this  location,  notwithstanding 
that  my  partner  Taylor  grabbed  Thompson. 

I  told  Taylor  to  get  the  package,  which  he  did.  It  was 
in  the  right  hand  pocket,  and  also  told  him  to  search  him 
thoroughly,  and  he  found  there  was  no  inside  coat  pocket 
on  this  loafer  jacket,  and  he  reached  in  the  right  hand 
pocket  where  we  had  seen  him  place  this,  these  sheets 
or  this  package  that  he  had  received,  and  pulled  out  these 
coupons.  Taylor  pulled  the  coupons  out  of  Thompson's 
right  coat  pocket — or  jacket  pocket. 

After  I  had  searched  Thompson,  and  up  to  the  time 
that  Taylor  and  I,  in  the  presence  of  Corson,  took  the 
articles  I  described  out  of  Thompson's  pocket,  he  had 
nc\cr  been  out  of  the  vision  of  either  of  us  even  for  a 
second. 

(Thereupon,  the  documents  referred  to  were  marked 
as  Government's  Exhibits  1,  2,  3  and  4  for  identification.) 

By  the  witness : 

As  to  this  sheet  of  gasoline  ration  T  coupons,  marked 
C^iovernmcnt's  Exhibit  1  for  identification,  I  have  seen 
tliat  ])cforc.  I  first  saw  that  when  Investigator  Tavlor 
l)ulle(l  it  from  Thom])son's  right  liand  jacket  pocket.  I 
iiave  just  described  the  time  and  the  circumstances  of 
that. 
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As  to  (ioxcrnnicnt's  Exhibit  2  ^*or  identification,  a  sec- 
ond sheet,  I  saw  this  at  the  same  time  and  under  the 
same  conchtions  as  a  part  of  the  papers  pulled  out  of 
Thompson's   1 10]   pocket. 

As  to  (jovernment's  Exhibit  3  for  identification  1  have 
seen  that  before.  It  was  with  the  cjther  papers  at  the 
same  time. 

As  to  (Government's  Exhibit  4  for  identification,  that 
wa.s  also  part  of  it. 

i  am  familiar  with  the  various  types  of  coupons  isstied 
by  the  Office  of  the  OPA.  I  have  been  an  investigator 
for  two  years  with  them.  1  have  charge  of  the  trans- 
portation department.  That  is  the  department  that  con- 
cerns itself  with  gasoline  rationing.  The  TT  coupons, 
better  known  as  double  T,  are  for  fleet  owners  who  have 
trucks  and  each  coupon  is  good  for  live — in  exchange  for 
fi\e  gallons  of  gasoline. 

On  the  large  slieets.  G(n'ernment's  Exhibits  1,  2  and 
3  for  identification.  1  beliexe  there  were  240  on  each 
large  sheet. 

On  CJovernment's  Exhibit  4  for  identification  I  believe 
tliere  were  SO.  Howe\er,  1  am  uo{  ])Ositive  about  that, 
what  were  on  this  smaller  sheet,  ncnv.  14iat  makes  a 
total  of  800  coupons. 

(  Witness  asked  to  fold  tlie  i^ajKM's  in  the  manner  in 
which  they  were  folded  wlien  he  saw  them  passed  from 
(^irson  to  Th(^mj)son.) 

I)y  the  witness : 

They  were  folded  in  ju^i  >iicli  a  nirmner  as  this  ("dem- 
onstrating a  fold  about  12  inches  long  and  v^  or  4 
inclies     |11|    widr.  )       Thomi)son    made    furtlier    folds    in 
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them  when  he  took  them  in  his  possession.  This  is  the 
ty])e  j:)acka^c  that  was  handed  from  Corson  to  Thomp- 
son. However,  when  Thompson  put  them  in  his  pocket 
they  were  folded  like  this  (indicating)  and  stuffed  down, 
because  they  were  still  approximately  sprung  like  this; 
when  they  were  pulled  out  of  his  pocket  they  sprung  back 
like  this  (indicating). 

As  to  whether  I  observed  where  Corson  got  the  paj^er 
he  handed  to  Thompson,  he  got  them  from  an  inside  coat 
pocket  on  the  left  side. 

The  arrest  was  made  at  that  time.  Not  at  the  time 
that  he  pulled  it  from  his  coat,  no;  at  the  time  that  we 
reached  the  spot,  that  is  when  the  arrest  was  made. 

There  were  some  conversations  that  occurred  in  the 
presence  of  Corson  and  myself  at  or  about  that  time.  Be- 
sides myself  and  Corson,  Tn\estigator  Taylor  and  Thomp- 
son were  present.  This  occurred  about  a  quarter  of 
seven. 

Q.  And  what  was  said  at  that  time  by  any  of  those 
present  ? 

Mr.  Lavinc:  T  object  to  that  as  no  proper  foundation 
laid. 

The  Court :     Objection  oxcrruled. 

Mr.  Lavine:     Exception. 

The  Witness:  T  told  him  that  we  had  witnessed  the 
transaction  and  that  we  liad  been  after  him  for  a  long* 
time,  and  that — and  then  jmt  liim  in  the  car  and  he  wanted 
to   I  12 1   know  what  it  was  all  about. 

O.  l\v  Mr.  Carter:  Was  anythincr  said  by  Thonij)S()n 
in  I  lie  presence  of  Corson? 

A.      1  asked  Thonii)S()n  where  he  got  these  things — 
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Mr.  Lavinc:  I  object  to  that  as  inconii)ctent,  irrele- 
vant and  no  fonndation  laid,  no  pro])er  f(nmdation  laid. 

Mr.   Carter:      In   the  i)rc'scnce  ol"   the  defendant. 

The  Court:  It  was  in  the  presence  of  the  defendant? 
Overruled. 

Mr.  La  vine:  1  did  not  object  on  the  .ground  that  it 
was  hearsa}-:  1  objected  on  the  .i^^rounds  there  was  no 
projjcr   fonndation  laid. 

The    Court :      Objection   o\erruled. 

Mr.  Lavine:     Exception. 

Hie  Witness:  T  asked  him  where  he  <;"ot  these  coupons, 
and  he  p(Mnted  toward  Corson  and  says,  ''Him." 

Tile  Court:     Did  Corson  say  anything-? 

The  Witness:  Corson  denied  that  he  knew  anything 
about  it  at  all. 

Cross-Examination 
l)\-  Mr.  La  vine: 

I  did  not  know  that  Mr.  Tliomi)son  was  an  ex-convict. 
That  was  the  conclusion,  but  1  did  not  know  it.  I  had 
not  ])een  following'  him  for  some  days.  I  ne\'er  followed 
liim  before  that  day.  Xe\er  saw  Thompson  before  Sep- 
tember 2n(l  in  my  life.  I  first  took  Thompson  into  cus- 
tody that  da>',  \-ery  \\^\  close  to  noon.  Noon  time  of 
Sei)tember  2nd.  At  tlie  time  I  took  In'm  into  custody  I  did 
not  tell  him  if  he  would  take  tne  (ner  to  Mr.  Corson^s 
l)lace  that  1  would  see  that  he  was  dealt  leniently  with. 
At  no  time  did  1  tell  him  that.  I  did  not  tell  him  that 
if  he  ,c^a\e  me  further  information  that  T  would  see  that 
lie  i;(>t  a  \-ery  lii^ht   sentence,  or  no  sentence  at  all. 

Tli(»mp--on  did  not.  just  oui  of  a  clear  sky,  t'd<e  us  (n'er 
to  Mr.  Corson's  place  of  business.     1  can't  tic'll  vou  how 
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it  liappened.     It  would  be  a  guess  on  my  part.     I  can  tell 

you  what  happened. 

I  met  Thompson  then  twice,  one  time  on  September 
2nd.  I  met  him  at  a  service  station  in  Manhattan.  That 
was  not  the  service  station  of  an  E.  Thompson.  The 
man  who  run  that  is  Luxton  Arneson.  Thompson  then 
had  in  his  possession  some  ration  stamps.  I  took  them 
from  his  wife.  His  wife  did  not  have  some  ration  stamps 
in  her  possession.  He  threw  them  to  her  and  I  grabbed 
them.  They  were  all  kinds,  TT's,  T's  and  B's,  I  think. 
And  there  could  have  been  other  kinds.  I  am  not  posi- 
tive at  the  moment.  I  placed  Thompson  under  arrest  at 
that  time.  I  did  not  take  his  wife  into  custody  at  that 
time.  I  released  her.  T  did  not  tell  Thompson  that  T 
would  release  her  if  he  would  take  me  over  to  this  place  in 
Hollywood.  I  released  Mrs.  Thompson  almost  immedi' 
ately.  In  fact,  we  never  did  arrest  Mrs.  Thompson.  She 
was  never  under  arrest.  So  we  didn't  have  any  hold  on 
her.   [14] 

As  to  whether  she  had  these  stamps  in  her  possession, 
well,  we  witnessed  him  throw  them  to  her,  so  we  had 
nothing  on  her;  he  had  the  stamps. 

We  had  a  conversation  witli  him  at  that  point.  We  did 
not  tell  him  if  he  would  take  us  to  Hollywood  we  would 
then  deal  leniently  with  him.  We  did  not  know  at  that 
time  the  source  of  the  tickets.  I  did  not  at  that  time 
make  arrangements  to  drive  with  Thompson  to  any  other 
l)lace.  We  took  him  first  back  to  his  home  in  Long-  Reach, 
and  from  his  home  we  brought  him  to  the  Federal  Build- 
ing" and  had  him  arraigned  up  to  the  United  States  Com- 
mission on  the  2nd  of  September. 
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lie  said  that  lie  had  an  ai)i)()intnient  to  buy  sonic  more 
stamps  on  that  day.  lie  said  if  \'ou  boys  hadn't  ^ot  me 
wJH'n  \()U  did  you  would  ]ia\e  .<^(Jt  me  ^ettini;-  the  stamps, 
because  1  am  due  there  now.  and  he  said  tliat  it  was  on 
ihe  strip,  and  that  it  was  a  ear  lot.  lie  didn't  know  the 
man's  name,  only  Doc — he  said  that  was  all  he  knew  him 
as.  And  so  we  asked  him  ii'  he  would  kee])  his  api)oint- 
ment  with  this  man  and  he  said  he  would.  And  so  we 
went  out  with  him  then  there  to  this  lot.  as  I  related 
prior,  and  he  went  through   with   it. 

When  1  .i^'ot  them  after  he  had  kei)t  this  api)ointment 
with  this  man  investigator  Taylor,  Thompson  and  myself 
were  present.     There  was  no  other  official  of  the  OPA. 

.Mr.  Taylor  said  quite  a  few  things  in  my  presence  to 
Mr.  rh()m])son.  Mr.  Taylor  did  not  inform  him  that 
if  he  ke])t  his  ai)pointment  tiiat  he  would  be  dealt  leniently 
with.  It  is  I  1  .^  I  my  contention  that  with  no  argument 
whatsoexer  .Mr.  Thompson  then  agreed  to  keep  his  ap- 
])ointment  and  have  us  fc^llow  him.  We  didn't  at  any 
time  tell  Thoiui)son  to  go  out  there  and  keep  his  apj)oint- 
meiU.  As  a  matter  oi  fact,  we  ex])laincd  to  him  in  his 
l)osition  that  he  didn't  ha\e  ;o  do  anything,  he  didn't  ha\e 
to  co-operate,  but  if  he  waiUed  to  it  is  all  right,  we 
wotildn't  promise  iiim  any  leniency  whatever.  We  made 
no  reference  to  that.  In  fact,  he  stated  to  us  that  he  had 
been  in  prison  before  and  he  did  not  know  why  he  had 
done  this,  and  that  since  lie  liad  been  otit  he  got  married 
and  had  his  wife,  and  he  would  (\n  anything  to  stay  with 
his  wife.  And  we  told  liim  that  he  didn't  ha\e  to  do  a 
thing,   that   he  was   just   as    free — when  he  walked  (Hit  of 
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the  Commissioner's  office — just  as  free  as  we  were,  and 

he  stated  tliat  he  would  go  through  it  anyway. 

I  said  that  he  had  been  recently  married,  that  he 
wanted  to  be  with  his  wife.  He  talked  about  her  quite  a 
bit  and  said  that  he  wanted  to  stay  with  his  wife,  and  we 
told  him  we  had  no  jurisdiction  over  it  whatever,  what 
lie  would  get,  and  could  gi\e  him  no  leniency  or  promise 
him  any. 

W'c  had  not  then  hied  the  five  charges  against  him 
for  illegal  possession.  He  had  been  arraigned  on  the 
complaint  only.  I  had  sworn  to  that  complaint.  I  did 
not  charge  him  with  illegal  sale  and  possession  of  these 
rationing  coupons.  1  charged  him  with  violation  of  ration- 
ing order  5-C.  As  to  whether  there  were  five  different 
counts,  they  |  16]  had  taken  care  of  that.  Our  attorneys 
do  it,  and  I  had  made  no  contact  with  that  office  during 
the  day.  We  left  the  office  before  it  was  open  and  I  made 
no  contact  even  by  telephone. 

His  wife  heard  some  conversation  between  Thompson 
and  T  at  the  time  he  was  taken  into  custody,  and  his 
wife  heard  some  conversation  between  he  and  I  when 
we  were  driving  from  Long  Beach.  T  rode  in  their  car 
cHkI  Mr.  Taylor  drove  the  other  car  from  Long  Beach  to 
the  Federal  Building;  and  his  wife  probably  heard  the 
conversation  while  we  were  on  Clark  and  Sunset  Boule- 
vard, prior  to  going  to  [Mr.   Corson's  lot. 

1  rode  in  Thompson's  car.  Thompson  told  me  that  he 
sold  one  car  that  belonged  to  him.  and  the  reason  he 
told  us  that  was  because  we  knew  that  he  had  owned  this 
car  and  (|uestioned  him  about  it.  a  Buick  that  he  had 
been  (lri\ing  ])reviously.     He  said  he  owned  the  automo- 
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bile  lie  was  then  in,  and  he  .said  he  had  sold  another 
car  to  this  used  car  lot  prior  to  that  time.  He  told  me 
what  kind  of  a  car  he  had  sold  there;  we  knew  what  kind 
it    was.      It    was    a    Buick   convertible    sedan. 

Thompson  and  Arneson,  who  were  both  in  Manhattan, 
were  rei)orted  for  dealin^^  in  coupons,  and  we  checked 
those  boys  uj),  and  they  described  this  car  which  was 
sellin,^"  them  to  them,  and  later  Arneson  <^ot  the  license 
number  of  this  Buick  automobile,  and  we  traced  it  down 
and  saw  that  it  be-  |17|  k^io^ed  to  a  youne:  couj^le.  and 
asked  them  where  the  car  was,  and  they  said  they  had 
sold  this  convertible.  And  that  is  how  we  ^ot  a  line  on 
Thompson.  They  had  sold  this  convertible  to  Thompson. 
So  that  that  was  the  second  car  he  had  been  in.  And  so 
we  went  to  see  him  ai^'ain,  and  found  Thom|)son,  and  after 
we  j^'ot  Thompson  we  asked  him  what  lie  had  d(^ne  with 
tlie  other  car  he  was  in  and  lie  said  he  had  sold  it.  and 
related  who  he  had  sold  it  io.  He  said  he  had  sold  it  to 
13oc,  the  man  where  he  i^ot  the  cou])ons.  He  said,  T  be- 
liexe,  he  had  sold  it  for  v$1850.  However,  that  is  just  my 
recollect i(^n.  T  did  not  make  a  note  of  it  at  the  time  be- 
cause it  had  no  bearinc^-  on   it. 

1  saw  that  car  o\'er  on  the  lot  after  T  went  over  to  that 
lot.  It  was  still  on  the  lot.  That  was  the  lot  that  T  then 
was  observing-  to  obser\e  Mr.  Corson.  \W  flid  not  ever 
search  that  car.  We  did  not  search  that  car  i)rior  t(> 
makinc^"  the  arrest  of  iMr.  Corson.  We  did  not  search  it 
afterwards. 

I  left  the  Commissioner's  office  that  afternoon  with 
Mr.  Thonijison  at.  T  would  say  4:30 — 1- :(^)  or  A'.c^O.  h^roni 
there  we  went  out  on  the  strij).     1   went  out  on  the  stri]) 
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alon^  about  4:00  or  4:30.  In  fact,  I  rode  with  Mr. 
Thompson.  His  wife  was  also  in  his  car.  She  rode  all 
the  way  out  there. 

We  drove  to  Clark  and  Sunset  and  there  we  went 
tlirough  the  formality  of  searching  Mr.  Thompson  and  his 
wife  and  his  automobile,  because  he  was  going  in  to  see 
Mr.  Corson,  and  |  18]  followed  him  to  Mr.  Corson's  lot 
wliilst  he  made  contact  with  him,  and  there  was  nothing 
])assccl  between  them,  and  Thompson  drove  out,  and  we 
followed  him  back  to  Clark  and  Sunset,  and  asked  him 
if  he  had  anything,  and  he  said  he  did  not.  And  we  did 
not  search  him  because  we  had  seen  him  at  all  times  and 
he  had  not  even  come  in  contact  with  Mr.  Corson  or 
anyone  else. 

T  had  parked  opposite  this  lot.  We  were  in  a  little, 
light  Studebaker  Tudor.  At  the  time  that  we  were  parked 
we  had  our  doors  closed.  I  was  sitting  on  the  right  hand 
side.  T  was  across  the  street  from  this  lot,  from  8801. 
I  don't  know  what  the  width  of  the  street  is.  I  would 
judge  we  were  somewhere  from  100  to  not  more  than  125 
feet  from  the  spot  where  Mr.  Corson  handed  this  bundle 
to  Thompson.  I  would  say  not  more  than  125  feet,  if  that 
much. 

There  was  no  one  else  on  the  lot  at  the  time.  As  to 
wlu^thcr  tliere  was  a  man  sitting  in  an  automobile — he 
Wc'isn't  on  the  lot.  This  man  wasn't — lie  ium])ed  out  and 
ran  at  the  time  we  took  Mr.  Corson  and  Mr.  Thomp.son 
in.  bnt  that  was  not  on  the  lot,  that  was  on  the  sidewalk, 
in  the  drixeway,  and  i)artially  in  tlie  street:  because  later 
on  we  n^.o\ed  the  car  in  the  lot  so  it  wouldn't  be  on  the 
street. 
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Tlicre  were  on  the  lot  probably  ten — twelve  cars.  I 
mo\'ed  from  Thompson's  car  into  another  automobile. 
We  moved  from  Thompson's  automobile  into  another  au- 
toniohilc  at  Clark  and  Sunset.  When  Thompson  ^ot  out 
and  went  over  there  we  [19 J  had  not  been  in  the  car 
from — for  two  blocks  west,  for  a  matter  of  two  blocks. 
We  were  ri<^ht  directly  beliind  Thompson's  car  in  the 
other  automobile.  There  were  n<)  cars  between  his  car 
and  ours. 

We  stopped  our  car  ])rior  to  when  he  stopped  his  car 
because  we  ])ulled  off  to  tlie  ri^c^ht  in  the  parkin^c:  lot,  and 
he  went  u])  to  the  corner  and  turned  u])  into  the  drive- 
way, and  we  pulled  in  and  parked,  and  was  watching-  them 
when  they  jmlled  up  the  hill  and  backed  down.  His  car 
was  not  on  the  used  car  lot  where  Corson  was  located 
when  it  was  stopped,  it  was  in  the  street.  He  did  not 
afterwards  move  it  into  the  lot.  He  did  not  at  any  time 
move  it  into  the  lot,  on  tliat  ])articular  trip.  There  was 
a  tri])  ])rior  when  he  went  to  Mr.  Corson  to  make  ar- 
ran,i;ements.  That  occurred  between  4:30  and  5:00 
o'clock. 

I  made  two  trij^s  to  this  lot.  T  did  not  send  him  in  t(^ 
make  those  arrano-ements :  he  went  in  to  make  them.  I 
saw  Corson  at  that  time  on  the  first  occasion.  T  also 
.saw  on  the  lot  at  tliat  time  tv.o  other  men.  T  saw  Thomp- 
son talking-  to  them. 

As  to  whether  Thonii)S(ui  was  talkini^  to  three  men  on 
the  lot  on  the  first  occasion  that  T  went  in.  Thoni])son 
talked  to  (^)r<on  onl\'  on  (he  first  occasion.  It  didn't 
ai^ijX'ar  that  he  was  talkini^"  to  (he  other  Iwo  men.  1  wasn't 
within   heariiii^-  distance,   but   he   wa.s    facing'  C(^rson   and 
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O^-son  had  been  doing  something  with  his  automobile, 
hccciuse  lie  got  out  of  [20]  the  car  and  Thompson  stood 
there  and  they  stood  and  talked,  but  whether  one  of  these 
men  when  they  walked  by  talked  to  him,  I  don't  know ;  but 
they  didn't  stand  there  and  enter  into  any  conversation 
with  him,  no.  But  whether  they  spoke  to  him  or  he  spoke 
to  them,  I  couldn't  tell  you  as  to  that. 

All  of  us  came  back  around  6:30.  It  was  still  very 
light.  It  was  probably  two  minutes  after  I  got  there  on 
the  second  occasion  before  I  saw  Thompson  go  into  the 
lot.  We  were  directly  behind  Thompson  on  that  second 
occasion.  We  were  parked  before  he  was.  We  were  be- 
hind him,  but  we  were  coming  down  Sunset  Boulevard. 
\\t  pulled  in  through  this  lot  to  our  right,  and  Thompson 
came  to  the  corner,  and  he  had  to  turn  around  and  back 
u]).  and  by  that  time  we  got  our  car  parked — by  the  time 
he  got  his  car  facing  in  the  opposite  direction,  we  were 
already  parked  and  watching  him. 

Thompson  couldn't  have  gone  into  the  lot.  There  was 
a  chain  across  the  driveway  there.  So  all  he  did  was  to 
])ull  into  the  driveway  and  pull  his  front  wheels  around  on 
the  sidewalk,  and  he  backed  out.  There  was  also  another 
car  right  alongside  on  this  driveway,  I  remember,  be- 
cause it  was  a  convertible  Ford  coui)e,  and  it  was  parked 
in  there  so  the  cars  couldn't  get  in  there. 

This  wasn't  in  front  of  the  lot.  This  car  that  was 
across  the  driveway.  That  was  on  the  side  street,  on  the 
east  side  of  the  lot,  which  is  not  the  frc^nt.  T  mean  the  1 21  ] 
point  at  which  Thompson  marked  his  car.  He  was  not 
on  !^nnsc'l  P.ouU'xard  :  rhomi)son  was  ])arke(l  on  the  side 
street.     1   was  parked  on  the  south  side  of  Sunset  Boule- 
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w'lrd.  faciii;^-  Sunset  l)(Uile\ar(l.  hVom  the  point  where  T 
saw  'riioni])son  i^o  into  the  lot  it  would  probably  be  140 
feet — between  123  and  140  feet. 

Thompson  walked  across  the  C(jrner  of  the  lot — ^ot  on 
the  sidewalk  and  walked  straiii'ht  on  down  the  sidewalk 
t«)  where  jerr\-  I)a\  is  was  standini::,  and  entered  into  the 
conxersation  with  liim. 

Jerry  Da\is  was  a  dark  coini)lected  man,  six  feet,  he 
was  sli<^ht,  with  a  thin  face. 

1  did  not  see  Thom])son  i^o  into  the  Jerry  Davis  lot. 
He  stood  in  front  of  the  lot  on  the  sidewalk  and  talked 
to  lerr\'  Daxis.  He  talked  to  Jerry  Davis  around  two  or 
three  minutes.  Corson  came  uj)  and  talked  to  them.  All 
three  of  them  were  encres^ed  in  conversation  afterwards. 

Cj)rson  was  there  with  one  man,  and  they  ])arked  half 
way  up  the  lot,  uj)  toward  the  rear  of  8801,  and  Corson 
p^ot  (nit  of  the  car  and  walked  over  to  where  Jerry  Davis 
and  Thom])son  were  talking-  and  talked  to  them  for  about 
a  minute  or  two,  and  then  walked  t(^  his  own  k^t.  All 
that  I  saw  Corson  hand  to  this  man  was  some  ])a]KT.  T 
couldn't  tell  what  it  was   from  the  distance  that  T  was. 

As  to  whether  Corson  was  f acini;-  me  or  had  his  back 
to  me.  1  wouldn't  say  either.  1  could  see  daylight 
right  1 22  I  between  them.  One  of  them  was  facing  east 
— Thompson  was  facing  east,  and  C^)rson  was  facing 
west  when  he  handed  the  i)aper  to  Corson,  and  we  could 
see  right  between  the  two  of  them.  I  was  140  feet  away 
from  where  Thompson  ])arked  the  car  and  entered  the 
l.»t.  biM  not  more  than  11.'  between  11.^  an.d  125  feet 
at    the    \erv   m<^st    from    where   this   took    i)lace.      1    could 
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not  hear  any  conversation.     1  did  not  hear  any  conversa- 
tion between  Jerry  Davis  and  Thompson. 

After  1  came  np  to  Corson  I  said,  'T  have  been  try- 
ing to  get  you  for  a  lon"^  time,  and  now  I  have  got  you." 

I  did  not  make  any  recommendation  to  the  United 
States  District  Attorney  as  to  the  sentence  to  be  imposed 
upon  Thompson.  I  knew  that  Mr.  Thompson  only  re- 
ceived a  sentence  of  90  days.  I  didn't  know  that  that 
was  in  return  for  his  co-operation  with  me. 

When  these  stamps  were  taken  off  of  Thompson  they 
were  in  his  right  outer  jacket  pocket.  They  were  all 
together,  and  then  they  were  folded  up  in  a  manner. 
They  were  folded  in  such  a  manner  that  the  back  of  them 
was  blank.  That  is  to  say,  the  outer  portion  of  it  did 
not  show  the  T  tickets.  We  did  not  at  that  time  make 
any  marks  on  these  tickets.  We  didn't  mark  them.  They 
had  a  mark  on  them  where  they  appeared  to  be  under  a 
floorboard — a  floor  mat.  That  wasn't  any  mark  that  T 
made. 

Thompson  did  not  signal  to  me  when  he  put  these 
stami)s  in  his  pocket.  We  did  not  arrest  or  re-arrest 
Thompson.  We  [23]  took  him  with  us.  but  we  did  not 
re-arrest  him.  T  did  not  say  anything  about  re-arresting 
him  at  all  at  the  time.  T  didn't  ha\e  him.  Investigator 
Taylor  took  him  in.  Investigator  Taylor  did  not  sav, 
*M    am    arresting   you,"    tn    my   knowledge. 

I  at  no  time  other  than  as  I  have  described  it,  ever 
fmmd  nny  ration  couj^nns  in  the  actual  possession  of  Mr. 
Corson  during  this  case.  Immediatelv  after  arresting  ATr. 
Corson  we  searched  his  automobile.  It  was  locked- - 
we  never  did  get  into  the  back  end  of  it  because  we  would 
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have  to  break  in — it  was  (juitc  an  expensive  automobile. 
We  did  not  break  into  it.  We  searched  the  automobile, 
all  except  the  back  end.  which  we  did  not  enter.  We 
searched  the  lot  after  a  fasliinn.  We  searched  the  auto- 
mobiles that   Mr.  C^)rson  had  been  driving^. 

A\'e  did  not  follow  Mr.  Corson's  automobile  for  two 
or  three  days  after  that.  We  did  not  g-o  into  a  parking 
lot  on  Sprin,!^  Street  and  i^n  through  the  automobile.  At 
no  time  within  my  own  actual  knowledge  or  observation 
did  I  actually  see  Mr.  Corson  transfer  over  to  Mr. 
Thompson  or  anyone  else,  anything  other  than  what  I 
claimed  I  saw,  which  was  a  group  of  papers — that  pack- 
age that  he  handed  him  was  the  only  thing  that  I  saw. 
We  had  been  looking  for  Mr.  Corson  on  a  warrant,  but 
1   hadn't  seen  him  ])rior  to  that  day. 

As  to  whether  1  couldn't  see  where  Mr.  Corson  was 
in  the  lot  until  after  J  actually  saw  him  talking  to  Thomp- 
son, [24 1  I  saw  him  at  ail  times.  He  went  up  to  the 
back  of  the  lot  until  Davis  left,  and  then  he  came  back 
down.  Mrs.  Thompson  did  not  get  out  of  the  automo- 
bile to  m\-  knowledge,  she  ne\er  did.  She  was  sitting  all 
the  time  this  was  going  on  in  Thompson's  automobile,  on 
the  side  street. 

When  we  got  Corson  we  took  him  into  our  car.  He 
had  at  all  times  subsecjuent  to  that  time  denied  that  he 
had  any  irregular  p(~)ssession  of  any  ration  stamps.  He 
ha.d  at  .all  limes  subse()uent  to  that  time  denied  that  he 
had  ever  transferred  or  signed  any  ration  stamps  il- 
legally. 
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Redirect  Examination 
By  Mr.  Carter: 

On  your  direct  examination  you  questioned  me  only 
about  the  second  trip  in  which  I  followed  Thompson  to 
the  lot  on  Sunset  Boulevard.  There  were  two  trips  out 
there.  Went  out  the  hrst  time  around  4:30,  or  quarter 
to  five.  We  did  search  him  at  his  car  before  he  made 
that  trip.  He  returned  from  that  first  trip  probably  ten 
minutes  later,  between  hve  and  ten  minutes  later.  It  did 
not  take  but  a  couple  of  minutes. 

I  again  searched  him  and  his  car  before  he  went  the 
second  time. 

From  the  time  that  Thompson  left  on  the  first  trip  to 
go  to  8801  Sunset  he  was  out  of  my  sight  from  that  time 
on  until  Corson  was  arrested.  He  went  in  one  place  to 
eat  and  we  went  into  another.  That  was  prior  to  the 
second  trip.  [25]  On  the  second  trip  he  never  was  out 
of  our  sight  from  the  time  we  searched  him  until  we 
arrested  Corson.  While  1  was  sitting  outside  of  8801 
Sunset  Boulevard  1  had  an  instrument  with  me  to  assist 
me  in  observing.  1  had  binoculars.  We  used  them  oft 
and  on.  T  know  what  haj)pcned  to  the  man  who  was 
with  Corson  when  Corson  drove  on  the  lot.  He  junii)ed 
out  of  the  car  and  ran  when  we  i4ra!)be(l  ahold  of  Mr. 
Corson  and  Tlionipson.  He  jumped  out  of  the  car  and 
ran. 
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JOHN  E.  FOSTER 
resumed  the  stand  a.s  a  witness  by  and  on  behalf  of  the 
(jo\'ernment,  and  testified    further  as   follows: 

Redirect  l^-.\anunati(  )n 
By  Mr.  Carter: 

DurinL^-  tlie  noon  recess  I  made  a  dia.i^ram  of  the  loca- 
tion out  there  at  Sunset.  This  (indicating  on  black- 
board) represents  Sunset  Boulevard  runnin<^-  east  and 
west.  This  is  east  and  thi>  is  west  (indicating").  This 
lot  here — there  is  no  fence  or  anything  there,  to  the  best 
o\  my  recollection — is  SSOl  Sunset  Boulevard.  There  is 
a  little  shack  standing  right  there  ( indicating )  that  at 
the  time  was  un])ainted — that  is,  it  was  unpainted  then, 
whether  it  is  painted  now  or  not  I  don't  know.  This  ( in- 
dicating) is  a  street  running  north  and  south.  However. 
it  doesn't  come  through  on  the  simth  side  of  Sunset:  it 
just  goes  north  off  of  Sunset.  I  don't  recall  the  name  of 
this  street.    |26| 

And  this  (indicating)  represents  Thompson's  car  where 
it  was  i)arked.  This  (indicating)  represents  the  car  that 
appeared  there,  which  car  Corson  got  out  of,  and  the 
other  man — they  got  out  there — and  the  man  who  ran  was 
also   in   this   car,    (indicating). 

This  (indicating)  is  the  T)a\is  lot,  wliich  is  next  door, 
just  west  of  S801    Sunset. 

This  (indicating)  is  the  Thom])son  car.  as  T  said,  there. 
This  is  where  ^Trs.  Thonijwon  was  seated  in  the  car  (in- 
dicating). This  i^ulled  in  around  here  in  this  drivcwa> 
and  backc^d  u])  a  ways  up  the  hill  and  pulled  back  down 
ai'ound.  s]mw  nnd  stopped  jn.M  about  e\en  witii  the  iK^rth 
side  of  the  dri\e\\a\-  coming  into  the  lot.      There  was  a 


United  States  of  America  91 

(Testimony  of  John  E.  Foster.) 

car  parked  this  side   (indicating)  across  the  lot  here.     It 

was  a  Ford  convertible. 

As  well  as  I  recall  there  was  a  chain  of  cars  in  front 
of  this  car  that  was  parked  inside  of  the  lot.  The  car 
was  parked  inside  on  the  lot  and  so  that  it  would  bar  the 
driveway  so  that  you  couldn't  get  in. 

Then  there  were  other  cars  in  there — I  don't  recall 
how  many,  but  there  were  several  other  cars  parked  right 
along  over  to  here  (indicating)  facing  the  street. 

This  (indicating)  is  the  sidewalk  running  along 
through  here. 

And  this  (indicating)  represents  about  where  Davis 
was  standing  and  where  Thompson  and  Corson  all  stood 
right  along  [27]  beside  each  other  at  the  edge  of  the  side- 
walk— the  lot,  and  then  they  walked  back  over  across  to 
here  (indicating). 

This   (indicating)   is  where  the  transaction  took  place. 

And  then  there  was  a  bar  here  (indicating)  and  a  few 
stores  here — and  there  was  a  little  sidewalk  also  along 
here  (indicating),  and  these  stores  all  opened  up  on  it. 

I  believe  those  stores  were  all  closed;  I  don't  remember 
any  of  them  being  open  except  the  bar.  And  there  was 
a  place  for  parking  all  around  over  here  (indicating). 
.\nd  we  pulled  in  and  parked  at  the  edge  of  the  driveway, 
and  our  car  was  on  a  slight  angle  so  that  we  were  looking 
directly  into  the  lot  here   (indicating). 

This  car  imllcd  right  at  this  end  of  the  lot,  and  so 
that  wc  conld  just  barely  see  in  front  of  those  men  and 
sec  this  car  parked  on  the  driveway  there. 

We  ])u\]v(]  out  of  Ihtc.  pulk'd  across  the  street  almost 
(hagonally    across    here    and    ])ulled    in    liere    (indicating) 
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and  headed  towards  where  this  car  was  (indicating).  By 
that  time  these  men  were  rii^ht  alonj^-  in  here  (indicating). 
As   I   ])ullecl  in  tlie}-  were  walking  towards  me. 

\\y  Mr.  Carter:  At  tlie  place  wliere  your  three  crosses 
apiK'ar  1  am  going  to  put  the  intials  D.  T.  and  C.  (mark- 
ing). 'Hiat  is  where  Daxis,  Tliompson  and  Corson 
talked?  A.     That  is  right. 

Q.  And  wliere  the  two  crosses  a])pear  adjacent  to  the 
small  shack  1  will  ])Ut  C.  and  T.   |2(S] 

A.     Da\is  was  also  n\er  there  at  one  time. 

O.  But  lor  the  ])uri)()se  of  identifying  the  chart  it 
would  be  a  different  designation  than  the  other  one? 

Mr.  Lavine:  I  think  it  should  show  that  Davis  was 
also  there  at  one  time. 

Mr.  Carter:  The  record  so  shows,  but  if  we  put  a  D 
there  we  will  have  two  places  marked  with  the  initials 
D.  T  and  C. 

Mr.   La\ine :     I^it  a  cr(xss  for  Mr.  Davis. 

Mr.   Carter:     All   right.      (Marking.) 

•Mr.  Carter:  Tn  that  case  the  cross  indicates  Mr.  Davis. 
And  the  car  i)arked  at  the  south  side  of  Sunset  marked 
with  an  V  and  a  T,  for  h^)ster  and  Taxdor — the  car  that 
\()U   were  in — 

The   Witness:      Right. 

.Mr.  Laxinc:  We  have  already  marked  Hiompson's 
car  with  a  T. 

Mr.  ( 'arter :  As  Thompson's  car,  yes.  I  tliink  that 
sufiicienllx-   identifies   the  drawing. 

Recross-Examination 
1^,y    Mr.    Eavine: 

Thi-  wa>  ^omelime  around  h:30  in  \hc  ewning.     There 
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was  quite  a  bit  of  traffic  on  Sunset  Boulevard.  There 
was  some  traffic.  I  imagine  it  was  the  usual  traffic  on 
Sunset  I:)Oulevard  around  6:30  in  the  evening.  That  was 
the  only  [29]  time  I  stopped  there.  I  would  not  say 
there  was  a  steady  stream  of  cars  going  by  there.  As  a 
matter  of  fact,  T  did  not  pay  much  attention  to  the  traffic 
there.  The  only  thing  I  noticed  was  when  we  went  across 
that — Mr.  Taylor  was  driving  the  car  and  so  he  could 
tell  you  more  about  the  traffic. 

As  to  whether  we  stopped  there  a  little  while  to  let  the 
traffic  go  by,  I  don't  remember  whether  we  made  any 
stop  to  go  across  the  street  or  not. 

This  distance  across  from  this  point  where  I  was  parked 
on  across  the  street  from  Sunset  Boulevard,  over  to  the 
first  i)oint  where  I  have  marked  D,  T,  C,  or  where  Mr. 
Carter  has  marked  D,  T,  C,  T  would  say  is  100  feet. 
Anyway,  it  is  the  width  of  Sunset  Boulevard,  plus  the 
sidewalks  on  both  sides. 

They  were  right  on  the  edge  of  the  sidewalk.  As  to 
liow  far  T  would  say  that  this  point,  referring  now  to  the 
])lace  where  my  automobile  was  parked,  from  the  place 
where  the  two  or  three  men  were  at  8801  Sunset  Boule- 
vard, I  would  say  that  was — it  might  be  five  or  ten  feet 
farther  than  the  hrst,  not  more  than  125  feet,  giving  it 
all  the  benefit  of  the  distance. 

;\s  I  recall  there  were  cars  on  the  Davis  lot.  There 
were  cars  on  8801  Sunset  Boulevard,  all  o\er  on  the  east 
side  ot'  the  lot,  however.  Tliere  was  this  little  booth  or 
little  liouse  right  on  the  west  side  of  this  lot  at  8801  |301 
Sunset   l)Oule\ard. 


94  Lester  Arthiiy  Corson  vs. 

(Testimony  of  John  1:^.  lM)stcr.) 

1  couldn't  >.'iy  liow  much  oi"  ilic  time  1  was  using 
binocular.^.  That  is  \cry  ha/.y  in  my  mind.  1  used  them 
several  lime.s  ihrou.^-houl  the  day.  1  used  tliem  also  earlier 
in  the  day  to  see  who  was  on  the  lot.  And  1  couldn't  say 
how  nuich  of  the  time — we  i)robably  used  them  during 
that  time  three  or  f(jur  tiine.->.  1  was  using  them  to  see 
il"  1  could  distinguish  Mr.  Corson  on  the  lot.  1  don't  re- 
call trying  to  distinguish  Da\is,  nor  to  see  if  I  could  dis- 
tinguish Mr.  Thomi)son  on  the  lot,  because  it  was  broad 
daylight  and  we  weren't  far  enough  away  to  have  to  use 
them  too  much  to  distinguish  anyone.  The  only  time  T 
used  them  was  to  try  to  determine  what  they  had  in  their 
hand.s.  but  not  to  distinguish  anyone.  T  had  used  them 
earlier  on  the  day.  I  used  them  on  the  side  street  to  sec 
who  was  on  the  lot.  1  didn't  know  Mr.  Corson  had  any- 
tliing  to  do  witli  tlie  lot — I  user]  tliem  to  see  if  Mr.  Corson 
was  there,  arotmr]  fn-e  o'clock.  1  tised  them  around  that 
time,  probably  five  or  ten  minutes. 

1  liad  been  waiting  before  Mr.  Corson  came  up  to  the 
lot.  i)robably  five  or  six  nn'nutes.  T  don't  recall  whether 
1  ti>ed  the  binoculars  during  Uiat  time  or  not.  They  are 
small  binoculars.  T  cotildn't  tell  you  what  kind  they  are. 
There  is  a  stamp  on  it  which  says  "Made  in  France."  And 
that  is  all  T  can  tell  you  about  it. 

1  traded  off  with  my  associate  officer  in  looking-  through 
these  l)inoculars  from  time  io  time.  T  did  not  say  [31] 
to  liim:  "I  tliink  1  see  >omel^o(ly  on  tlie  lot  now."  I  do 
n(»t  recall,  because  we  cotild  see  oxer  on  the  \o\  there.  W'c 
might  ha\e  -aid  that,  but  not  because  of  looking  through 
the  binoctilars.  becatise  1  Ci^\\V-\  see  theiu  as  well  as  T  can 
see  vou  now.  As  to  whether  he  .said  while  looking  through 
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these  binoculars:     '*T  think  I  see  somebody  there  now,"  T 

don't  recall  such  a  conversation. 

I  was  not  lookini^:  through  the  binoculars  at  the  time 
that  T  saw  a  paper  passed  from  Mr.  Corson  to  Mr. 
Thom])son.  1  couldn't  say  whether  my  associate  was 
looking  through  the  binoculars  at  that  time.  I  had  my 
eyes  glued  on  the  transaction. 

Redirect  Examination 
By  Mr.  Carter: 

At  that  time  there  were  not  any  automobiles  parked 
between  the  shack,  which  is  marked  on  the  diagram,  and 
the  sidewalk,  there  in  front  of  it.  Neither  on  the  lot  nor 
at  the  curb,  to  my  knowledge.  There  was  none  that  came 
in  our  vision. 

As  to  whether,  when  Thompson  went  over  in  the  loca- 
tion of  the  Davis  lot.  which  is  marked  on  the  chart  as  D. 
T.  C.  and  we  turned  back  to  the  lot  at  (S801  Sunset,  and 
whether  he  passed  behind  the  shack,  or  passed  on  the 
side  of  the  shack  toward  the  sidewalk,  he  passed  on  the 
sidewalk — that  is,  between  the  sidewalk — T  might  explain 
that  this  shack  doesn't  come  right  down  to  the  sidewalk. 
Tt  is  back  a  ways.  And  there  [32]  was  no  cars  parked 
in  here  (indicating)  because  we  went  back  later  to  get  this 
car  out  of  there,  and  moved  it  out  of  this  (indicating 
on  diagram)  to  this  spot  here.  That  was  after  the  trans- 
action. That  car  was  in  between  here  (indicating),  be- 
tween the  shack  and  the  sidewalk.  Thompson  was  not 
e\er  behind  the  shack. 

At  no  time  did  the  traffic  come  between  me  and  what 
T  was  looking  at.  so  T  would  have  no  reason  to  particu- 
I'lrly  notice  it. 

As  t(^  the  location  of  the  car  in   which   T   was  sitting. 
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tliis  is  rather  hi.qh,  this  place  here  (indicating-  on  dia- 
gram). In  fact,  you  come  np  here,  and  there  is  a  rather 
mounted  effect  tliere,  so  tliat  is  a  kind  of  a  hill  in  here,  so 
that  where  we  were  u])  here  we  were  ti])  hiij-h  enouo:h  so 
that  the  cars  were  in  onr  view,  and  none  of  the  traffic 
stop])ed  there,  there  were  no  li.i^hts  there  to  stop  any 
traffic.  Any  traffic  that  was  there  ke])t  moving  and  did 
not   slow  down. 

Rccr(\ss-JCxamination 
By  Mr.  Lavinc : 

That  place  is  sidewalk  heii^ht,  referrin^^  now  to  this 
]:)lace  ( indicatin,!;"  on  dia.i^^ram),  refcrrin.^"  now  to  where 
ni}'  car  was  parked.  Tt  is  a  little  higher  than  sidewalk 
hei.L^ht.  As  to  whether  thi>,  other  side — this  that  was 
l)arallel  across  there,  1  couldn't  say  whether  it  was  side- 
walk height  or  not,  Imt  the  view  was  good.  I  parked  in 
such  a  way  that  I  looked  through  the  windshield.  As  to 
when  1  had  last  wii)ed  the  |vxSJ  windshield.  I  couldn't 
say:  the  car  didn't  belong  to  us.  and  T  didn't  wipe  the 
windshield  at  all.  I  ha])pene(l  to  be  in  the  back  seat,  sit- 
ting right  here  (indicating  ^)n  diagram  i.  and  1  was  look- 
in<j-  out,  and  Mr.  Tavlor  wa>  in  the  front  seat  of  the 
car,  and  he  could  look  right  straight  otit  there  (indicat- 
ing), and  1  could  look  right  straight  otit  here  (indicat- 
ing). 1  didn't  have  to  tise  the  windshield.  1  was  at  one 
time  in  the  front  of  the  car  and  looked  thnuigh  the  wind- 
shield, then  1  got  out  and  moved  into  the  back:  right  on 
the  right  hand  side  of  the  l:ack  ^cat.  The  car  1  was  in 
was  a  little  light  .Studebaker,  two  doors. 
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Air.  Thompson  T  would  say  was  approximately  SO  years 
old.  His  wife  1  ima,f>-ine  was  between  35 — around  36, 
I)r()bably  40.  I  couldn't  say  she  was  a  much  younger 
woman — that  would  be  just  my  guess — I  would  say  she 
was  younger,  however. 

With  reference  to  where  I  was  at  the  time  I  was  sit- 
ting in  the  automobile.  She  was  parked  right — just  in 
the  street.  As  I  said  before,  why,  they  pulled  around 
here  (indicating)  and  then  they  pulled  around  slowly  so 
the  front  of  their  car  was  just  about  even  with  the  north 
end  of  the  driveway,  but  they  didn't  pull  in  the  curb.  She 
was  still  in  the  street. 

The  distance  from  this  pont  marked  D.  T.  C,  over  to 
the  end  of  the  driveway  here  I  would  say  that  was  100 
feet.  It  could  be  150.  I  don't  think  it  was,  but — I  don't 
know  just  how  far — I  imagine  that  8801  would  be  75 
feet,  say,  and  [34]  they  were  about  25  or  35 — 25  to  35 
feet  inside  of  the  Davis  lot  there  from  the  imaginary 
line. 

As  to  whether  there  were  cars  parked  on  both  sides 
of  this  lot,  well,  there  were  automobiles  parked — whether 
there  were  any  parked  up  here  or  not,  there  were  cars 
parked  from  here  over  (indicating),  but  not  here  (indi- 
cating on  diagram).  There  were  no  automobiles  in  here. 
They  ])arkcd  down  on  this  side  of  the  driveway,  right 
over  there,  and  one  of  them  was  over  here.  Now,  if  there 
were  any  u])  here,  I  couldn't  say.  I  couldn't  say  whether 
cars  were  parked  on  the  Davis  lot;  I  did  not  go  into  the 
lot. 
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JOXA  11.  TAYLOR 
a   witness   called   by   and   on   behalf   of   the   Government, 
having  been  first  duly  sworn,  was  examined  and  testified 
as  follows : 

Direct  Examination 
By   Mr.  Carter: 

1  live  at  5513  Mullen  A\enue.  T.os  Angeles.  T  am  an 
investigator  for  the  Office  of  Price  Administration.  1 
have  been  so  em])loyed  just  about  a  year.  1  worked  for 
Mr.    Foster  on  this  case. 

Referring  to  a  man  by  the  name  of  Edgar  E.  Thomp- 
son, the  first  time  1  saw  Mr.  Thompson  was  September 
2nd.  On  tliat  date  Mr.  Th()m])S()n  was  ai)prehended  by 
Mr.  Foster  or  me.  After  the  apprehension  of  Mr. 
Thom])S(^n  he  was  subsequently  searched.  That  was  done 
the  first  time  when  we  arrested  him.  \35]  He  was 
searclied  again  out  on  the  street  about  two  blocks  from 
8801  Sunset,  on  two  diflferent  occasions.  The  first  of 
those  two  occasions  out  near  Sunset  Boulevard  was  be- 
tween 4:30  and  5:00.  After  he  was  searched  their  car 
and  Mrs.  Thompson  were  searched. 

Tli(>mi)S()n  and  Mrs.  Thompson  then  dro\e  down  Sun- 
set going  east,  and  drove  into  the  lot  at  8801    Sunset. 

No  gasoline  coupons  were  at  any  time  found  as  a  result 
of  this  .search.  That  is,  referring  to  the  last  two  searches. 
Referring  to  the  first  search,  coupons  were  found:  at  the 
time  of  the  arrest:  at  the  time  of  the  arrest  we  found 
several  sheets  of  coupons. 

1  saw  Go\ernment's  Exliibits  1.  2,  3  and  4  for  identi- 
ficntion.  No  sheets  of  that  kind  were  found  on  Thompson 
at  the  time  he  was  first  searched  after  the  arrest.  When 
Thompson  went  to  the  lot  at  8801  Sunset  \\c  followed 
In'm.   immediatelv   behind  his  car   in   the  car   in   which   we 
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were  ridini;",  and  kept  him  in  our  vision  at  all  times.  He 
went  in  the  lot  and  talked  to  one  of  the  men  on  the  lot.  I 
saw  Corson  there  at  that  time.  He  talked  to  Corson.  I 
did  not  see  anythin>^-  ])ass  between  them  at  that  time.  No 
article.     They  didn't  come  in  bodily  contact  at  all. 

He  remained  on  the  lot  possibly  five  to  seven  minutes. 
Then  he  came  out  and  drove  away  back  to  the  point  where 
we  had  searched  him.  We  followed  him  back.  He  went 
])ack  to  the  lot  at  8801  Sunset  a  second  time  that  evening, 
at  about  6:30.  |36]  T  again  searched  him  before  he  went 
back,  immediately  before  he  went  back.  I  also  searched 
his  car  and  Mrs.  Thompson  again.  At  that  time  she  was 
still  in  the  car. 

Thompson  then  drove  east  on  Sunset  and  drove  in  the 
dri\eway  in  the  side  street  as  Mr.  Foster  described,  back- 
ing the  car  out,  and  headed  back  down  the  hill.  Mr. 
Hiompson  got  out  of  the  car  and  walked  across  the  edge 
of  the  corner  of  the  lot  and  then  to  Mr.  Davis'  lot.  As 
lie  walked  past  the  front  of  8801  Sunset  he  kept  looking 
in  and  went  on  down  to  Davis.  I  observed  him  talking 
to  Davis.  No  article  of  any  kind  passed  between  Davis 
and  him. 

Then  Mr.  Corson  drove  up  then  in  the  Cadillac  zon- 
\'ertible  with  the  top  down  at  or  about  the  point  that  it  is 
drawn  in  this  (indicating  diagram)  to  the  driveway,  with 
the  front  of  the  car  on  the  sidewalk.  T  was  in  the  car 
across  the  street  in  the  driveway  headed  out.  1  was  in  the 
front  seat,  on  the  driver's  side  of  the  car,  in  the  place 
marked  on  the  chart  F.l\  After  Corson  drove  in  with 
the  (\'idillac  Corson  got  out  and  walked  over  to  where 
1).  and  C.  are  liere  on  this  drawing,  and  he  talked  to  them 
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for  a   lew  minutes  and  then  they  came  across  to  where 

X.  C.  T.  is  marked.     That  occurred  in  front  of  the  shack. 

That  woukl  be  between  the  shack  and  the  sidewalk.     Mr. 

Davis  alter  two  or  three  minutes  went  back  to  his  lot. 

Nothini^-  had  passed  between  any  of  the  boys  up  to  that 

time. 

^\r.  Corson  then  reached  inside  the  pocket  of  his 
sport  [37]  coat — he  had  on  something  similar  to  this 
one — reached  inside  of  the  pocket  and  took  the  papers 
out.  They  were  long,  as  they  were  shown  in  the  court- 
room this  morning.  They  were  about  12  inches  long  and 
about  3  inches  wide.  He  handed  them  over  to  Mr. 
Thompson  at  about  this  angle  (indicating).  Mr.  Thomp- 
son started  to  reach  inside  of  his  jacket,  and,  as  it  was 
explained,  it  was  a  loafer  jacket — what  is  referred  to  as 
a  loafer  jacket,  and  he  started  to  reach  inside  and  found 
he  didn't  have  a  pocket  there  and  he  then  folded  them 
over  once  and  put  them  in  this  pocket  (indicating).  Right 
liand  outside  pocket. 

As  to  whether  Corson  remained  present  at  the  same 
location  after  he  had  returned  from  the  Davis  lot,  or  had 
gone  anywhere  else,  he  started  toward  the  back  of  the 
]nt,  and  I  think  he  walked  probably  fifteen  or  twent}-  feet 
toward  the  back  of  the  lot,  and  left  Davis  and  Thompson 
standing  there.  I  don't  think  Corson  went  to  any  other 
building,  or  car,  or  any  otlier  ])lace.  I  did  not  obser\e 
him  going  anywhere.  He  was  out  of  my  \ision  for  ])os- 
sibly  just  a  moment  or  two.  It  was  after  his  rcttirn  tliat 
I   saw  these  papers. 

Tlii.s  l^xliibit.  Ciovernment's  Exhibit  N(\  1  for  identifi- 
catior.,  1  ha\e  seen  that  before.  That  is  one  of  tlie  sheets 
thai  wa>  taken   from  Mr.  Thompson's  pocket. 
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Government's  Exhibit  No.  2  for  identification  is  one 
()\   the  similar  sheets  taken  at  the  same  time. 

Government's  Exhibit  No.  3  for  identification  was 
the   [38 J   outside  sheet. 

Government's  Exhibit  No.  4  for  identification  was  a 
third  of  the  size  of  the  other  sheets.  I  referred  to  one 
of  these  sheets  as  the  outside  sheet.  I  did  notice  some 
distinction  or  characteristic  about  that  sheet.  The  fact 
that  it  had  a  mark  on  the  back  of  the  sheet  which  we 
thought  came  from  under  the  floor  mat  of  an  automobile, 
similar  to  a  mark  that  would  come  or  occur  in  that  way. 

(Witness  is  asked  to  fold  them  up  in  the  form  they 
were  in  when  he  saw  them  passed  from  Corson  to 
Thompson.) 

They  were  in  this  position  (indicating)  when  he  took 
them  out  of  his  pocket — when  he  took  them  out  and 
handed  them  to  Thompson.  Then  Thompson  folded  them 
once,  this  way  (indicating).  First  he  started  to  put  them 
in  his  pocket  this  way  (indicating),  but  then  he  folded 
them  this  way  (indicating),  and  put  them  in  the  right 
hand  coat  pocket. 

Mr.  Carter:  May  the  record  show  that  the  witness 
described  that  the  papers  were  first  longways,  and  about 
12  inches  in  length,  and  about  3  inches  wide  when  they 
were  taken  out,  and  then  folded  crossways. 

Mr.   Lavine :     Yes. 

Mr.  Carter:  And  may  the  record  also  show  that  there 
is  a  loose  fold,  and  not  a  creased  fold  on  either  side. 

Mr.  Lavine:  That  is  right.  May  we  finish  the  de- 
scription ? 

The  Witness:     Tt  was  folded  like  that  f indicating).   [39] 

The  Court:     What  is  the  length  of  that? 
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The  Witness:     12  inches  lon.o;  by  about  2i  inches  wide. 

The  Court;  When  he  put  it  in  his  jujcket  how  was  it 
folded  ? 

The  Witness:  Folded  it  once  until  it  was  about  6 
inches  long  and  the  same  width. 

The  Court:     Double  thickness. 

11ie  Witness:     Yes,  double  thickness. 

By  the  witness: 

When  I  obtained  those  four  sheets,  Government's  Ex- 
hibits 1,2,  ^  and  4  for  identiiication  from  Thompson  they 
were  loose  folds — they  were  all  loose  folds.  The  sticker 
tape  on  the  back  of  some  of  it  was  not  on  at  the  time. 
They  were  put  on  by  our  office  in  order  to  preserve  them. 
They  had  been  handled  several  times,  and  they  were  loose, 
and  there  was  danger  of  them  coming  apart — they  were 
loose. 

Vvom  the  time  Thompson  was  searched  about  6:30  until 
I  lie  time  I  took  the  four  sheets  from  him  he  was  not  at 
any  time  otit  of  our  vision.  After  I  saw  the  four  sheets 
])ass  from  Corson  to  Thompson  we  immediately  started 
tlie  car  and  drove  across  Sunset  on  an  angle  diagonally, 
and  around,  and  headed  in  the  driveway.  I\v  the  time 
we  readied  that  point  Mr.  Corson  and  Mr.  Thompson 
had  nl ready  started  walking,  as  we  started  the  car  toward 
Mr.  Tliompson's  car,  and  they  arrived  at  the  i)oint  at 
the  same  time  we  did. 

Mr.  lM)ster  came  out  on  the  oppisite  side  from  me 
and  1 40 1  grabbed  Mr.  Corson  and  j^ut  him  in  the  car 
and  I  iumi)e(l  in  the  driver's  side,  and  reached  in  Cor- 
s'.n's  i)oeket  and  ])ulled  the  coupons  out.  I)\-  the  "cou- 
non.s"    1   mean  (jo\  ernment's   Exhibits   1,  2.  ^  and  4. 
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1  never  did  see  what  happened  to  the  man  wlio  was 
in  Corson's  car.  My  vision  at  all  times  as  much  as  pos- 
sible was  on  Thompson  and  Corson,  and  I  did  not  see 
what  happened  to  the  man.  I  saw  him  in  there  when 
Mr.  Corson  drove  up,  and  1  did  not  pay  much  attention 
to  him. 

Cross-Examination 
']y  Mr.  La  vine: 

I  was  not  looking  at  the  men  with  binoculars  when  1 
say  I  saw  the  papers  pass  from  Mr.  Corson  to  Mr. 
Thompson.  I  was  sitting  at  that  time  in  the  driver's  seat. 
Mr.  Foster  at  the  time  was  in  the  back  seat. 

The  hrst  time  I  drove  up  there — the  first  time  that 
afternoon  we  drove  up  past  there  and  searched  Mr. 
Thompson  between  4 :30  and  5  :00.  Mr.  Thompson  was 
there  when  1  made  the  search.  We  had  him  empty  his 
]K)ckets  of  everything,  and  then  we  reached  in  his  pockets 
to  see  that  he  had  no  other  papers  of  any  type  on  him. 

While  T  was  making  that  search  Mr.  Foster  and  Mrs. 
Thompson  and  Mr.  Thompson  and  I  were  talking,  and  at 
that  time  there  was  some  discussion  about  him  wanting 
to  do  e\'ery thing  he  could  to  help,  that  he  didn't  want  to 
leave  his  wife  [41]  alone.  He  did  not  then  say  that  he 
was  ])retty  much  in  love  with  her  and  that  he  wasn't 
going  to  be  locked  u])  any  longer  than  he  had  to  be.  At 
that  time  he  had  not  told  me  that  he  had  been  convicted 
of  a  t'elony  three  or  four  times.  T  don't  remember  now 
wlien  lie  told  me.  I  don't  think  he  told  us,  T  think  we 
found  that. 

1  made  that  first  search  out  near  8801  Sunset,  outside 
of   his  car.   by   the   side  of   his   car.      He  got   out   of   the 
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car  for  the  purpose  of  the  search.  Emptied  hi>  things 
in  the  car — his  personal  belongings.  I  think  he  laid  them 
in  the  >cat  oi  the  car,  and  afterwards  put  them  back  in 
his  pockets. 

Alter  we  tinished  the  search  of  the  car  and  Mr.  and 
Mrs.  Thompson  wx-  followed  his  car.  1  saw  him  go  over 
to  the  lot  between  4:30  and  5:00.  At  that  time,  at  4:30, 
I  wa>  parked  across  the  street  on  the  street  itself.  My 
car  wa.s  headed  east.  His  car  was  on  the  edge  oi  the 
road,  (jn  the  side  street — he  had  pulled  into  the  lot.  I 
cotild  see  his  car  from  where  I  was.  Then  1  saw  him 
go  into  the  lot.  Saw  him  talk  to  Mr.  Corson  immediately 
after  he  entered  the  lot.  He  remained  there  talking  to 
Mr.  Corson  between  hve  and  ten  minutes. 

1  saw  someone  else  at  the  time.  There  were  two  other 
men.  They  were  a  little  ways  away  from  where  Mr. 
Corson  was  seated  in  his  car.  Mr.  Corson  was  seated  in 
his  car,  and  Mr.  Thompson  walked  up  to  him,  and  Mr. 
Corson  got  out  of  the  1 42 1  car,  and  they  stood  there 
and  talked,  and  the  other  men  were  back  of  them  ten  or 
fifteen  feet.  There  were  quite  a  number  of  cars  on  tlie 
lot.  I  would  say  between  eight  and  twelve.  1  didn't 
ol)ser\e  any  ])articular  cars  except  the  car  that  Mr. 
Thonip.son  went  over  to,  that  Mr.  Corson  got  out  of  at 
that  time. 

1   did  not  look  in  the  binoculars  at  that  time. 

Wr.  h'oster  was  out  of  the  car  on  the  sidewalk  sonie- 
wliere:  1  don't  know  exactly  where  it  was. 

I  remained  tmtil  Mr.  Thomi)son  left.  Then  1  followed 
h\\\\  .\;^aiii  tip  to  the  ])oint  where  we  had  searched  him 
l)efore.     Then   we  parted  at   that  t)oint.      We  had  a  con- 
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versation  then.  We  separated  about  ten  minutes  later. 
1  was  sei)arated  from  Thompson  at  that  time  probably  an 
hour.  We  met  again  possibly  at  six  o'clock  or  a  few- 
minutes  afterwards.  At  that  time  we  met  at  the  same 
point.  Mr.  Thompson  was  there  first,  he  and  his  wife  in 
their  car.  I  drove  up  and  I  followed  him  over  to  the 
same  point;  we  searched  him  first,  just  as  we  did  before, 
and  then  followed  him  at  that  time  over  to  the  same 
point;  saw  him  drive  in  the  driveway  as  I  have  described 
before,  and  back  up  and  come  up  the  hill,  and  turn  around 
and  park  there. 

1  did  not  see  Mr.  Corson  there  when  he  first  drove  up 
the  second  time.  I  saw  Mr.  Davis.  Mr.  Davis  was  on 
his  lot.  1  did  not  see  some  other  men  there  at  that  time. 
After  the  defendant  drove  up  I  then  used  the  binoculars 
again,  the  one  [43]  time — that  is  the  one  time  I  did  use 
the  binoculars.  I  call  them  field  glasses,  they  were  tlie 
ordinary  small  type  binoculars.  T  adjusted  them  to  my 
eyes. 

As  t(3  whether  I  made  out  the  form  of  Mr.  Corson 
through  the  glasses,  I  didn't  need  to  make  out  his  form 
through  the  glasses.  I  had  them  adjusted  already.  \A'e 
h'dd  during  the  afternoon  focused  and  used  them.  I  had 
traded  with  Mr.  Foster.  As  to  whether  I  made  any  re- 
adjustment after  Mr.  Foster  handed  them  back  to  mc.  if 
so,  it  was  so  slight  that  I  didn't  even  notice  it.  1  did  not 
look  \nr  a  full  minute  through  those  glasses — just  thirty 
seconds,  at  Mr.  Corson.  At  no  time  could  I  distinguish 
that  something  was  being  passed  from  Mr.  Corson  to 
Mr.  Thom])son.  You  could  tell  it  wasn't  a  book  or  a  maga- 
zine.    ^^)u  could  tell  that  at  a  distance  of  125  feet.     You 


106  Lesley  Arthur  Corson  vs. 

(Testimony  of  Jona  H.  'laylor.j 

could  .sec  that  it  wasn't  a  \n)()k.  It  could  ha\c  been  a 
light  magazine,  probably — it  was  loose  paper — but  it 
didn't  look  like  any  book  or  anything  like  that.  We 
could  see  very  plainly. 

1  saw  Air.  Thonipsijn  put  .something  in  his  right  C(jat 
pocket.  1  .saw  him  also  reach  back  into  the  inside  of  his 
l)ocket  with  the  paper  in  his  hand.  That  occurred  on  the 
8801  Sunset  lot.  As  to  how  far  back  from  the  sidewalk 
the  men  were  standing  at  the  time,  I  would  say  ten  feet, 
not  over  fifteen  feet. 

Then  J  drove  immediately  across  the  street  at  that  time. 
There  was  very  little  trafiic  at  that  time  going  by.  |44j 
1  (lid  not  stop  f(jr  any.  From  the  time  I  left  this  lot 
across  the  street  I  did  not  stop  until  we  got  <>\cr  there. 
My  motor  was  not  going  at  the  time  I  made  this  observa- 
tion. It  was  stopped.  I  started  it  immediately.  1  guess 
in\  autonujbile  had  the  gear  shift  on  the  steering  wheel. 
1  shifted  into  gear  and  then  went  across  the  street.  When 
I  got  o\  er  there  1  stopi)ed  my  car  and  stopped  the  motor 
when  I  got  out;  just  as  the  car  started  1  switciied  tlie 
motcr  off  and  had  tlie  door  o])en  and  got  out. 

Mr.  l'^)ster  was  out  hrst.  I  heard  him  say  .something 
to  Mr.  Corson.  I  did  not  hear  him  say,  "Now.  I  ha\'e 
got  }-(iii."  lie  said.  "1  ]ia\e  been  looking  for  \-ou  \<>v  a 
long  time.  .\t  last  we  ha\c  got  you.  And  Mr.  Corson 
rei)lird  that  he  did  not  know  wliat  he  was  talking  aboiit, 
soniethir.g  of  that  nature.  1  tliink  he  said.  "Well,  wjio 
are  you?"  Ov  something  to  that  elTect. — something  that 
vA  the  time  did  not  seem  to  ha\c  much  bearing  on  it.  He 
said.   'AN'hat's   tlie  matter?'"      Or   something  li^''   tli.-'t. 

|in"or  Carter:      Is  there  an  ele\ation  (^ti   the  ^outli   >ide 


United  States  of  America  107 

(Testimony  of  Jona  H.  Taylor.) 

The  Witness :     As  I  recall  the  water  runs  down  there. 

The  Court :     It  is  a  rather  high  sidewalk,  then  ? 

The  Witness :  It  is  a  very  high  sidewalk,  and  the  road 
itself  is  up  a  little  bit  higher  than  the  sidewalk,  too.  It 
is  a  very  steep  incline  going  up  there. 

The  Court:  How  far  west  on  Sunset  is  that?  Is 
tliat    1 45  I   between  LaBrea  and — 

The  Witness:     No,  that  is  out  on  the  county  strip. 

Juror  Carter:     On  the  cafe  strip. 

The  Witness:     Yes. 

]\Ir.  Carter:     That  will  be  all. 

At  this  time  I  offer  in  evidence  Government's  Exhibits 
1,  2,  3  and  4  for  identification. 

Mr.  Lavine:  To  which  we  object  on  the  ground  here- 
tofore given. 

The  Court:  The  objection  is  overruled  and  they  will 
be  received  in  evidence. 

(The  jury  excused.) 

The  Court:  All  right.  Let  the  record  show  the  jury 
is  out.     All  right. 

Mr.  Lavine:  At  this  time,  if  your  Honor  pleases,  the 
defendant  moves  for  a  directed  verdict.  The  government 
lias  not  established  all  of  the  elements  of  the  information 
as  charged  here.  They  have  failed  to  show  any  guilt}- 
or  unlawful  possession  of  these  stamps.  They  have  failed 
to  show  any  violation  of  the  regulation.  They  liaxe 
failed  to  show  that  the  particular  charges  as  alleged  in  the 
information  here  have  been  violated.  One  of  the  allega- 
tions of  the  c()m])laint,  your  Honor,  Count  1.  alleges  thni 
Lester  Arthur  Corson  did  knowingly,  wilfully,  and  unlaw- 
fully have  in  his  ])()ssession  800  gasoline  ration  eoup(>n>. 
They  lia\e  not  met  that  charge,  your  Honor.     Thc\-  ha\c 
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not  proNCfl  tliat  lie  wasn't   146)   lawfully  in  po.ssc.^.sion  of 

these  .stamps.     The  same  with   Count  2. 

The  Court:     All  right. 

Mr.  La\  ine  :     That  is  our  motion. 

The  Court:     All  rii^ht.      Mr.   Carter. 

Mr.  Carter:  I  was  interested  in  the  last  i)art  of  eoun- 
sel's  motion.  1  think  counsel  raised  some  question  abotit 
the  fact — Might  I  ask  you  to  state  that  last  part  of  your 
motion  again?     I  heard  the  first  part. 

Mr.  La\ine:  There  has  been  no  ])roof  offered  here 
tliat  the  defendant  was  not  in  lawful  i)Ossession  of  these 
stamps. 

Mr.  Charter:  1  don't  think  that  the  government  is  coni- 
l)el]ed  to  bring  in  every  possible  ration  board  in  the  coun- 
try who  might  have  issued  stamps,  and  the  burden  is  left 
ui)on  tile  defendant  to  explain  the  possession  of  the  800 
dotihle  TT  stami)s.  if  he  lawfully  was  in  possession  there- 
of. Ohviotisly,  the  only  type  of  proof  the  government 
eotild  offer  on  an  issue  of  that  kind  would  be  to  bring 
in  e\cr\-  ration  board  in  this  State  or,  for  that  matter. 
in  the  Cnited  States,  to  i)rove  that  the  government  had 
not  i.ssued  ration  stamps  to  this  individual.  I  .stibmit 
tlu-  go\crnment  has  made  out  a  case. 

Mr.  La\ine:  Your  Honor,  in  the  recent  case  of  lopp 
liere.  they  sought  to  raise  a  presumption  which  wa>  held 
to  be  tnilawftil — 

Tlu'  Cotn't :  Inhere  is  no  evidence  of  an  act  of  i)re- 
.>umi^lion  licrr.  I  take  it,  as  a  matter  of  fact,  that  those 
coupons  I  47  I  can  be  ac(|uired  only  by  persons  engaged  in 
transportation.  And  tlie  e\  idence  does  not  show  he  was 
engaged  in  tran.s])ortation.  and  therefore  it  is  sufficient. 
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Mr.  r^'ixinc:  We  haven't  established  in  what  business 
the  defendant  was  engaged. 

The  Court:  They  showed  that  he  was  in  possession  of 
the  lot.  Suppose  you  found  on  me  coupons  of  the  type 
that  is  issued  to  a  person  engaged  in  a  transportation 
business.  The  very  fact  that  I  am  not  engaged  in  it  is 
sufficient  to  show  that  I  am  not  entitled  to  the  possession. 
Here  a  man  is  shown  to  own  a  lot  where  he  deals  in 
second-liand  automobiles,  and  you,  in  fact,  brought  out 
the  fact  that  he  bought  an  automobile  from  this  man,  and 
there  is  no  evidence  whatsoever  that  he  is  engaged  in  any 
business  that  will  entitle  him  to  have  gasoline  coupons  as 
though  he  owned  a  fleet  of  trucks.  There  is  no  presump- 
tion there.  It  is  clearly  shown  there  that  he  is  not  entitled 
to  have  that. 

Sui)pose  that  you  have  a  man  who  is  supposed  to  have 
an  A  card  and  he  has  a  T  card  .  Here  we  have  the  case 
where  a  thief  broke  in  the  window  in  Hollywood  and  I 
licld  tliat  where  you  found  them  in  his  possession,  and  he 
is  shown  by  competent  evidence  that  he  was  not  engaged 
in  that  business  but  in  another  business,  that  is  sufficient 
for  a  ])rinia  facie  case.  In  other  words,  when  you  have  a 
regulation,  you  have  an  exception.  The  government 
doesn't  have  to  ])rove  the  exception.  So  he  has  to  show- 
that  lie  is  not  of  that  class.  yVnd  they  have  already  shown 
tliat  he  is  not  of  that  class.   [48] 

Congress  has  given  them  the  power  to  make  those  regu- 
lations. So  when  he  is  found  with  a  T  card  and  is  shown 
to  ])e  engaged  in  ()])erating  a  car  lot,  that  is  sufiicient  for 
a  prima  facie  case. 
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Mr.  La\inc:     Exception. 

The  Court:  The  motion  for  a  directed  verdict  will  be 
denied. 

Mr.    Lavine:      Exception. 

.Mr.  La\ine:  Xow.  at  this  time,  your  Honor,  we  luovc 
to  .strike  I  lie  testimony  oi  the  witnesses  Foster  and  Tay- 
lor as  to  all  the  ct^iversations  which  they  claim  to  have 
had  witli  Thompson  outside  the  presence  of  the  defendant. 

Mr.  Carter:  It  was  all  brought  out  on  cross-examina- 
tion, your  Honor. 

The  C^)urt:  There  is  no  testimony  offered  as  to  any 
conversation  outside  of  the  presence  of  the  defendant. 
All  that  was  brou,G;-ht  was  what  you  brou^^ht  out  on  cross- 
examination  as  to  how  he  came  to  be  there.  They  were 
\er\-  cautious,  even  omittins^-  the  first  conversation,  and 
then  you  brou.i^ht  out  the  fact  that  he  had  ai^reed  after 
his  arrest  that  he  would  go  to  the  place  and  keej)  this  date. 
An.d  as  loni^-  as  \'ou  brou.G;ht  it  out  they  had  a  riiiht  to 
amplify  it.     So  that  motion  will  be  denied. 

.Mr.    La\ine:      Exception. 

The  Court:     All  ri.oht. 

Mr.  La\ine:  And  llien  1  a.i^-ain  renew  my  motion  as 
to   |4<S-a|   an  election  as  to  the  counts,  your  Honor. 

Mr.  C\'irter:  We  will  elect  to  stand  upon  the  trans- 
fer   |4S-1)|   count,  your  Honor. 

The   Court:     Count  2? 

.Mr.  Carter:     If  that  is  the  transfer  c<nmt. 

Tile  C^)urt:  All  rii^ht.  Then  the  .i^-overnment  will 
elect  Count  2.  and  Count  1  will  be  dismissed,  ^'es.  That 
i>  the  transfer  count. 

}\y.  La\ine :     That  is  ri<j-ht. 
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The  Court :  All  right.  We  will  take  a  short  recess, 
and  then  I  will  call  the  jury  and  we  will  go  on. 

(Recess  taken.)   [49] 

The  Court :     Let  the  record  show  the  jury  in  the  box. 

Gentlemen  of  the  jury,  as  a  result  of  certain  legal  dis- 
cussions between  Court  and  counsel  the  issue  in  this  case 
has  been  simplitied,  and  the  case  is  now  before  you  only 
on  Count  2,  and  that  is  the  count  which  charges  the  de- 
fendant with  having  transferred  ration  coupons,  and  the 
Count  1,  which  charged  him  with  possessing  them,  has 
been  eliminated.  So  there  is  only  one  count  left  in  the 
information.     All  right,  Mr.  Lavine. 

Mr.  Lavine:  At  this  time,  if  your  Honor  please,  we 
offer  the  hie  in  Case  No.  16220,  United  States  District 
Court,  United  States  of  America,  vs.  Edgar  E.  Thomp- 
son, in  evidence  by  reference. 

Mr.  Carter :  No  objection.  I  don't  think  it  is  material, 
but  il  counsel  wants  it  in  the  record,  what  happened  to 
Air.   Thompson,   no  objection. 

The  Court:  If  there  be  no  objection,  I  will  allow  it 
in.     Mr.  Thompson  is  not  a  witness — I  can't  see — 

Mr.  Lavine:  Well,  it  shows  that  the  defendant  was 
.![;•()] ng  to  plead  guilty  to  counts — 

Tlic  Court:  (Interposing)  You  are  then  goin^  to 
coni])el  nic  to  tell  the  jury  what  the  maximum  is  tlial  is 
alluwcd.  If  the  maximum  is  ten  years  and  he  i^el.s  ihrrr 
niontlis,  it  is  one  thinu",  so  1  warn  vou  if  vou  i)Ut  that  in  [ 
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will    instruct    the    jur\-   what    the   pcnalt\-   is   that   could   be 

inil)ose(I  in  that  case. 

Mr.  La\inc:  That  is  satisfactory.  I  wish  your  Honor 
to  [32  I  do  that.     1  want  all  the  facts  before  the  jury. 

The  C^)urt:  That  is  a  fact.  Ordinarily  you  can't 
refer  to  penalties,  but  so  the  jury  will  understand  whether 
it  was  lenient  or  not,  1  will  have  to  tell  them  what  ])enal- 
ties  could  have  been  imposed  on  each  count.  With  that 
understanding^-  it  will  be  received. 

Air.  La\ine:  All  rii;ht.  We  want  the  record  to  show- 
that  Edj^ar  \L.  Thompson  ])leaded  guilty  to  Counts  1  and 
2  on  an  information  charging  five  counts,  and  he  was 
sentenced  to  90  days  in  jail,  on  each  count.  Counts  1  and 
2  to  run  concurrently,  and  the  case  was  dismissed  as  to 
him  as  to  Counts  3,  4  and  5. 

And  we  want  the  record  further  to  show  that  as  to 
Cotmt  1,  he  was  charged  on  September  2,  194vS.  in  the 
City  of  Manhattan  l)each.  in  the  County  of  Los  Angeles, 
with  j)ossessi()n  of  76()  type  TT  gasoline  ration  cou])ons, 
152  type  1>  C(Uipons,  gasoline  ration  cotii)ons :  21()  type  C 
gasoline  ration  coupons,  in   \iolation  of  ration  order  5-C. 

In  Count  2  he  was  charged  on  J  tine  17,  1943.  with 
being  in  ])os.session  in  Manhattan  l^each  within  thi>  jur- 
isdiction of  32  type  C  gasoline  ration  couj)ons,  and  ha\  ing 
transferred  tliem — that  is  an  incorrect  statement,  yom* 
Ibmoi-.  The  statement  is  that  on  Itme  27,  1VM3,  in  Man 
hattan  lieach  he  transferred  unlawfully  to  A.   V.  Thomp- 
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son    32   type    C   gasoline   ration   coupons   in    violation   of 

ration  order  5-C. 

In  Count  3,  on  July  6,  1943,  in  Manhattan  Beach,  he 
unlawfully  |53]  transferred  and  assigned  to  A.  F. 
Thompson  48  type  C  gasoline  ration  coupons  in  viola- 
tion of  ration  order  5-C;  and  on  August  27,  1943,  in 
Manhattan  Beach,  he  did  unlawfully  transfer  to  Luxton 
Arneson  80  type  C  gasoline  ration  coupons  in  violation  of 
ration  order  5-C. 

And  in  Count  5,  that  on  July  1,  1943,  in  Redondo 
Beach,  he  unlawfully  transferred  32  type  C  gasoline 
ration  coupons  in  violation  of  ration  order  5-C. 

The  Court :  Ladies  and  gentlemen  of  the  jury  in  view 
of  the  testimony  I  will  state  to  you  that  the  maximum 
penalty  provided  for  any  such  violation  which  could  have 
been  imposed  by  the  Court  against  Mr.  Thompson  is  one 
year,  and/or  a  fine  of — where  is  that? 

Mr.   Lavine:     $10,000,  your  Honor. 

The  Court:     And/or  a  fine  of  $10,000. 

Mr.  Irvine:     On  each? 

The  Court:  On  each  of  the  counts.  And  that  the  only 
object  of  going  into  this  question  is  to  show  wliether 
Mr.  Thoni])son  in  whatexer  lie  did  ma\-  ha\e  been  in- 
lliKMiccd  by  what  might  possibly  be  done  to  him  il"  Ik*  as- 
sisted tlie  officers.     All  right. 
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LESTER  AK'i  IlUR  CORSON 
called  as  a  witness  in  liis  own  behalf,  having  been   fir  si 
duly  sworn,  was  examined  and  testified  as  follows:    |  54 1 

Direct   Examination 
!)}•  Mr.   Lavine : 

?\ly  name  is  Loter  Arthur  Corson.  In  the  latter  part 
of  August,  1943,  of  this  year  T  was  in  the  used  car 
business,  SSOl  Sunset  Boulevard  in  the  City  of  Los  An- 
geles. In  the  latter  j)art  of  August,  1943,  I  had  some 
i)u.siness  transaction  with  a  man  named  Thompson.  We- 
bought  a  Buick  convertible  sedan  from  the  <.i:entleman. 
SLS95.0(3,  1  think  the  full  price  of  it  was.  Tlie  car  was 
shi])i)ed  in.  or  driven  in,  from  New  York,  and  he  couldn't 
su])ply  the  bill  of  sale  from  New  York,  and  the  car  is 
still  tied  uj),  and  we  haven't  got  a  clearance  as  yet. 

Mr.  Thompson  had  been  on  the  lot  several  times  dur- 
ing tlie  time  we  had  the  First  transaction  and  afterwards, 
lie  has  been  on  tlie  lot.  He  has  sold  a  couple  of  cars  for 
us.  and  in  fact  1  bought  two  more  cars  from  him. 

In  connection  with  this  transacti(^n  T  told  liim  about 
getting  the  clearance  and  he  said  he  had  to  write  to  New 
"S'ork  t<^  Paul  Douglas  and  would  have  to  get  a  bill  of  salr 
notarized  back  there,  and  he  hasn't  done  it  uj)  to  this  time. 

During  the  last  part  of  August,  a  day  or  two  before 
Septembei-  ind.  1  had  occasion  to  see  Mr.  Thompson.  He 
was  in  there  a  cou])le  of  days  before  that,  and  I  told  hiiu 
to  either  take  liis  car  back  or  gi\e  me  a  bill  o[  sale  on  it. 
And  at  that  time  he  took  the  car  out  and  used  it — was 
going  to  door  the  car.  That  is,  some  used  car  dealer 
was  I  55  I  going  to  refinance  it.  because  he  had  our  monev 
:in(1  lu'  hadn't  giwn  :\u\  clearance  on  the  cai".  and  ihi-re 
is  no  clearance  on  it  to  date. 
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On  September  2,  1943,  he  came  on  the  lot  with  an- 
other automobile — him  and  his  wife — another  Buick,  con- 
\  ertible  Buick,  and  asked  me  if  I  wanted  to  buy  it,  and  T 
told  liim  I  did  if  we  would  get  the  right  price.  And  he 
\\as  asking  $2,000.00  for  it,  and  I  told  him  I  w^ould  give 
liini  $1,(S00.00  for  it.  That  conversation  was  I  would 
judge  about  four  o'clock,  maybe  4:30,  and  w^e  talked  for 
(juite  a  while  about  this  car;  and  another  car.  He  said 
he  would  drop  back  later  on,  and  have  a  talk  with  his  wife 
hrst  and  see  if  he  could  sell  the  car  for  $1,800.00.  Tn 
fact,  I  would  have  given  him  $1,850.00  for  the  car.  Then 
he  left  the  lot. 

At  that  time  he  didn't  say  anything  to  me  about  any 
ration  stamps.  I  did  not  say  anything  to  him  about  any 
ration  stamps 

Prior  to  that  occasion  when  he  had  been  in  the  lot 
a  few  days  before,  or  a  short  time  before  that,  he  tried 
to  sell  me  rationing  stamps.  We  had  a  1942  radio  in  a 
Cadillac  and  he  said  that  he  would  trade  me  some  ration- 
ing stamps  for  that — he  got  it  to,  I  think,  $80,  and  he 
finally  came  back  and  paid  the  cash  instead  of  the  stamps. 

T  told  him  T  wouldn't  care  for  any  stamps. 

11ien,  on  September  2nd,  after  he  left  at  4:30  or  there- 
abouts, he  said  that  he  would  discuss  the  sale  of  this 
other  156]  automobile  with  his  wife  and  let  me  know 
about  the  car.  That  is  what  we  were  talking  about  on  the 
lot.  He  was  talking  to  Jerry  Davis,  and  myself  and  him, 
and  whether  or  not  Jerry  Davis  was  going  to  buy  the  car 
or  [  would  buy  it.  And  Jerry  wasn't  in  position  to  handle 
tilt'  car  at  that  time.  He  thought  it  was  too  much  money. 
And  so   I   offered  him  a  deal,  and  he  didn't  go  through 
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with  it.     And  that  is  what  wc  were  talkin<^  ahoiil  on  tl.c 

Int. 

\\  c  HR't  al)(»ut,  I  would  say,  about  6:30  or  so  that 
afternoon  or  cvenin"",  and  he  still  wanted  ?1,900  for  the 
automobile,  and  so  we  met  on  the  lot,  and  we  were  talk- 
ing about  it,  and  we  were  walking  across  the  lot,  and  he 
told  me  s(Mnethin^  about  he  had  something  in  the  car  that 
he  had  bought,  and  he  wanted  to  get  somethini;-  out  of  the 
automobile,  and  I  didn*t  pay  any  attention  to  him,  I  kept 
on  walking,  and  as  I  got  to  the  end  of  the  lot  these  officers 
])opped  up. 

He  walked  over  toward  the  other  automobile  that  was 
on  the  lot  and  oi)ened  the  door  and  then  he  turned  around 
real  {|uick  and  followed  me  over  there. 

I  did  not  at  any  time  transfer  or  assign  any  gasoline 
ration  coui)ons  to  him.  T  did  not  at  any  time  transfer  oOO 
ty])e  1^T  gasoline  coupons.  I  did  not  go  anywhere  into 
my  lot  and  get  any  800  TT  gasoline  ration  coupons. 

The  first  time  T  saw  that  batch  of  gasoline  ration  cou- 
jions  that  they  claimed  T  had  was  when  he  pulled  them 
out  of  his  right  hand  i)ocket.  T  never  saw  the  tickets  ti]) 
tmtil  I  37  I  that  time.  He  did  show  me  a  pink  and  white 
sli])  on  the  car  that  was  sitting  in  the  street,  and  I  told 
him  it  was  too  much  money,  and  T  handed  him  the  sli])s 
back.  He  handed  me  a  white  and  pink  sli])  on  the  car. 
and  told  me  he  had  the  pink  (Ui  it  and  if  I  wotild  gi\e  him 
the  cash  for  it — because  w  l'  liad  some  trotihle  on  the 
other  car — and  he  showed  me  the  i)ink  and  white  on  it. 
btit    1    told  him   it   was  too  nuich  money. 

11h'  car  was  sitting  at  that  time  in  the  street,  and  T 
\\a>  walking  o\er  toward  it  to  look  tlie  car  o^ei-  when  the 
officers  drove  U]). 
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The  former  car  was  sitting  on  the  first  Hne  of  cars 
along,  I  think  it  was  about  the  third  or  fourth  car  from 
the  drixeway.  When  he  had  been  on  my  lot  the  day  be- 
fore, he  had  not  done  anything  with  reference  to  the 
car.  He  had  taken  the  car  and  he  wanted  to  try  to  take 
it  out  to  sell  it  to  somebody  else  because  I  hadn't  liad 
the  clearance  on  the  car,  and  he  was  trying  to  get  the 
money  to  pay  me  back. 

He  always  goes  to  that  car,  and  he  liked  the  car  him- 
self and  wanted  the  car  back,  but  so  long  as  we  was  after 
him  for  the  clearance  on  the  car,  and  he  said  he  would 
buy  it  back,  that  that  would  recover  the  automobile,  and 
he  would  like  to  have  it  back. 

Across  Sunset  Boulevard  from  this  lot  I  would  say  it  is 
100  feet,  maybe  125  feet — most  likely  100  feet  from 
vrhere  the  officers  said  they  were  standing  to  my  lot — it 
would  be  about  110  or  115  feet.   [58] 

1  did  not  pay  any  particular  attention  to  anyone  tliat 
was  coming  in  or  going  out  there  on  that  afternoon. 

Ilicre  was  no  chain  across  my  lot.  We  have  no  chain 
on  tlie  lot  even  now.  My  lot  is  not  watched  or  guarded  at 
night.  Tt  is  never  guarded.  Nobody  is  there  at  all  at 
night. 

In  connection  with  my  transaction  with  'Wv.  Th()m])son 
that  has  not  even  been  cleared  today,  that  car.  I  ]ia\e 
all  the  papers  on  it.  but  we  arc  waiting  for  a  bill  of  sale 
from  New  York,  and  it  seemed  that  the  car  belonged  to 
Paul  Douglas,  and  he  is  an  announcer  across  the  Seas 
c'jul  we  can't  get  a  l)ill  of  sale  from  him. 

I  have  had  occasion  to  talk  to  Mr.  Thom])son  subse- 
(juenl  to  my  arrest,  on  this  occasion    1    talked   to  him  up 
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here  in  lhi>  building  where  he  api)eared  in  Court.  After 
his  arre.st.  lie  said  that  he  liad  spent  25  years  in  prison 
of  his  Viiv,  and  lie  didn't  want  to  s])end  any  more,  and  he 
was  kind  of  a.shanied  of  wlia:  lie  had  done  to  me,  but  that 
was  the  only  way  out.  He  said  he  was  very  much  in  love 
with  his  wife  and  didn't  want  to  qo  back  to  prison  airain. 
He  liijured  he  would  be  a  four  or  ti\e-time  lo>er  and  he 
would  i^et  life — that  i.s  what  he  told  me. 

Cross-Exaniination 
r>y   Mr.  Carter: 

1  did  not  know  that  Thompson  had  a  prior  conxiction 
before  this  date  that  he  told  me  this  in  the  l^\'deral  Build- 
in.<;'.  1  did  not  know  that  before.  All  I  know  about  that 
is  I  59 1  what  he  told  me  on  that  date.  I  have  no  evidence 
of  it.  He  told  me  he  was  ^oin.c:  strai^s^ht — when  we 
bou.L^ht  the  car.  When  he  told  me  that  here  in  tlie  court- 
room I  didn't  pay  much  attenticm  to  that.  I  don't  attach 
much  siiL^niticance  to  that  now. 

I  am  a  used  car  salesman.  I  am  not  in  the  truckiuL^ 
business.  I  never  had  issued  to  me  by  any  Rationing- 
lioard  (ioxernment's  Exhibits  1,  2,  3  and  4.  I  don't  claim 
to  lia\e  .'iny  rii^ht  to  the  possession  of  these. 

(  )n  that  lot  that  ex-eninii-  Mr.  Thompson  handed  me  a 
])ink  sli])  on  this  ])articular  aut(^mobile  and  1  handed  it 
back  to  him.  1  did  not  take  somethint^-  out  (tf  my  inside 
])ocket.  11ie  only  ])aper  T  had  was  when  he  handed  me  the 
l)in]:  and  ih.e  white  sli]).  and    f   handed  it  back  to  him. 

().      Who  is  eni^ai:^ed  in  business  with  you  on  this  lot?" 

Mi-.  La\ine:  !  belie\e  liial  is  incomi^etent.  irrelevant, 
immaterial  and  not  i)roper  cross-examination. 
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Tlic  Court:  That  is  all  right;  he  has  referred  to  tlic 
transactions,  which  may  be  inquired  into. 

The  Witness:     You  want  to  know  the  name? 

O.      By  Mr.  Carter:     Yes. 

A.     Louis  Vatagliano. 

By  the  witness: 

1  work  for  Louis  V^atagliano.  T  have  been  associated 
with  Louis  \^atagliano  about  three  months. 

Thomi)S()n  came  to  my  lot  at  4:30  in  the  afternoon 
of  1 60 1  Sei)tember  2nd  and  stayed  about  ten  minutes  left, 
and  came  back  at  6:30.  I  talked  to  him  on  both  oc- 
casions. 

The  investigator  run  up  to  Thompson  and  walked  right 
u])  to  him  and  took  the  papers  out  of  his  pocket.  I  wasn't 
watching  completely  what  he  was  doing.  I  saw  the  gentle- 
man rush  up  and  take  some  papers.  Whether  he  had 
them  in  his  hand  or  his  pocket,  I  don't  know.  Later  on 
tlie  i)ai)ers  were  not  opened  up.  This  was  the  first  time 
1  ever  saw^  the  papers  opened  up,  was  right  here.  These 
men  did  not  tell  me  who  they  were,  or  that  they  were 
from  the  OPA.  He  said:  ''My  name  is  Jack  Foster.'* 
That  is  all  he  said.  I  do  not  know  who  Jack  F(xster  is. 
I  don't  remember.  I  knew  at  that  time,  I  heard  his  name 
mentioned. 

O.  P)y  Mr.  Carter:  Mr.  Corson,  ha\'e  ycni  ])rc\ioii.sl\- 
been  convicted  of  a  felony? 

The  Witness  :     No,  sir — 

The  Witness:  1  have  been  up  on  a  H(|uor  charge  one 
time,  hut — it  probably  was — T  don't  know  whether  it  was 
a   felony  or  not — it  was  a  liquor  violation. 

( ).      \\y  Mr.  Carter:    Weren't  you  convicted  of  a  felom- 
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A.  I  don't  know;  it  might  be,  a  number  oi  years  ago — 
1  don't  know  whether  it  was  a  felony. 

(The  following  proceedings  took  place  at  tlie  bench  out 
of  tlie  hearing  oi  the  jurors.) 

Mr.  La\ine:  It  appears  from  the  document  that 
tlie  1^)1  I  defendant  was  placed  on  ])r()bation,  and  sentence 
was  sus])ended,  and  that  he  was  then  i)laced  in  cliarge  of 
the  i)arole  ohicer  of  the  State  Reformatory. 

The  Court:  Vou  don't  have  any  expunging — it  would 
lia\c  to  be  a  felony  in  the  Federal  Court. 

Air.    La  vine:     That  would  be  a  juvenile. 

The  Court:  An  ollense  is  sufficient  in  the  Xinth  Cir- 
cuit. 

Mr.  La\ine:  I  understand  it  would  have  to  be  a  fel(»ny 
in  that  State. 

The  Court:  As  a  matter  of  fact  he  should  be  asked  if 
he  has  been  convicted  of  an  offense — the  record  will  show 
what  it  was.  He  answered  he  didn't  know.  If  you  want 
nie  to  gixc  instructions,  I  will — the  only  thing  is  that  it 
will  affect  his  credibility  as  a  witness,  that  is  all. 

(  Proceedings  before  bench  concluded.) 

.Mr.  Carter:     (To  Clerk)      Mark  that  for  identification. 

The  Clerk :     5  for  identification. 

(J.  I'y  Mr.  Carter:  T  show  you  a  photostatic  copy 
of  a  judgnient  and  sentence  in  the  State  of  Washington 
and  a>k  you  to  look  that  over.     Read  it. 

.\.      I   ne\ei-  denied  being  there. 

Thr  Court:     That   isn't  the  point. 

\ow.  do  you  still  ({nibble?  Are  you  the  man  mentioiu'd 
\u   that   commitment?    [f)l-a] 

Tlu'  Witness :     Yes. 

The  Court  :     All  right. 
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Mr.  Lavine:  May  the  record  show  that  I  object  to  it 
as  incompetent,  irrelevant  and  immaterial,  no  foundation 
laid  and  prejudicial  conduct.  T  realize  that  the  Ninth  Cir- 
cuit has  so  ruled,  but  I  want  my  objection  in  the  record. 

Mr.  Carter:  At  this  time  I  offer  in  evidence  Govern- 
ment's Exhibit  5,  which  has  been  marked  for  identifica- 
tion. 

Mr.  Lavine:  To  which  I  object  as  incompetent,  ir- 
relcxant  and  immaterial ;  no  proper  foundation. 

The  Court:     Is  that  a  certified  copy? 

Mr.  Carter:     An  exemplified  copy. 

The  Court:     Exemplified  by  the  Clerk  of  the  Court? 

Mr.  Carter :     Clerk  and  Judge. 

The  Court:  Clerk  of  the  Superior  Court  of  Kinti* 
County  ? 

^Ir.  Lavine:  I  object  to  it,  and  the  prejudicial  mis- 
conduct. 

The  Court:     Objection  overruled. 

Mr.  Lavine:     Exception. 

11ic   Clerk :     Government's   Exhibit   5   in  evidence. 

Mr.  Carter:     That  is  all. 

Redirect  Examination 
P)y  Mr.   J^avine: 

Q.  Mr.  Corson,  how  old  were  you  in  1923 — 20  years 
a-o?  A.     26.    [61-b] 

O.  And  in  this  charge  you  were — the  sentence  in  that 
matter   was  suspended,   wasn't  it?  A.     Yes. 

O.     And  it  was  a  sentence  to  a  reformatory? 

A.     That  is  ri^ht. 

O.     Which  was  suspended?  A.     Yes,  sir. 

Tht*  Court:  1  think  there  should  be  a  statement  to  the 
]\\y\  of  the  nature  of  tlie  offense.     Nobodv  has  said  what 
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lie  was  charged  with.     Either  the  entire  thing  should  be 
read — (document    handed    to    Court).      He    was    charged 
with  grand  larceny? 

Mr.  Carter:  I  will  make  a  statement  to  the  elTect  thai 
Mr.  L.  A.  Corson,  who  defendant  admits  is  he,  was  con- 
\icle(l  on  August  21,  192v3.  in  the  Superior  Court  of  the 
Slate  of  Washington,  in  and  for  the  County  of  King  of 
the  crime  of  grand  larceny;  and  judgment  was  entered 
that  he  be  punished  by  confinement  at  the  reformatory  of 
the  State  of  Washington  at  Monroe  for  the  term  of  not 
le>s  than  one  year  and  not  more  than  fifteen  year.s.  **lt 
is  further  ordered  that  this  sentence  be  suspended  dur- 
ing the  good  behavior  of  said  defendant  L.  A.  Corson  and 
until  the  further  order  of  the  court,  and  the  defendant  is 
])laced  in  charge  of  the  parole  officer  of  the  State  Re- 
formatory at  Monroe,  Washington."  Dated  the  2vSr(l  day 
of  August,  1923. 

The  Court:  Centlemen,  I  might  as  well  tell  you  n(^w 
that  the  fact  of  a  previous  conviction  is  offered  merely 
to  K'l-cl  imi)each  the  defendant  as  a  witness  because  that 
is  one  of  the  methods  in  which  the  defendant's  credibility 
as  a  witness  may  be  impeached.  It  is  not  to  be  considered 
as  exidence  from  which  an  inference  o\  guilt  in  this  case 
may  be  drawn.  It  is  merely  offered  for  whatexer  con- 
sideration \ou  may  gi\e  it  as  to  his  credibility  as  a  wit- 
ness. 

(  P)Oth  sides  rest.) 

Mr.  Laxine:     Defendant  rests. 

Mr.  Carter:  Xo  further  exidence  on  the  part  ^^\  tlie 
( ioxernment. 

Mr.  Laxine:  1  renew  the  motion  for  the  directecl  xer- 
dict   a.s   heretofore   ^iven. 
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Tlic  Court :     Motion  will  be  denied. 

(Argument  of  counsel  follow:) 

The  Court:  Gentlemen,  of  the  jury  I  am  about  to  in- 
struct you  as  to  the  principles  of  law  which  you  are  to 
apply  as  the  jury  in  the  case.  The  instructions  are  not 
very  lengthy.  They  have  all  been  written  out  and  1  shall 
read  them  to  you  carefully  and  distinctly,  and  if  you  de- 
sire, when  you  go  into  the  jury  room  to  deliberate, 
the  [61-d]  instructions  which  will  be  filed  with  the  Clerk 
as  they  have  been  read  to  you,  they  will  be  sent  out  to 
you,  and  you  also  have  the  right  to  have  any  of  the  ex- 
hibits brought  to  you  during  your  deliberations. 

The  law  of  the  United  States  permits  a  judge  to  com- 
ment on  the  facts  in  the  case.  Such  comments  are  mere 
matters  of  opinion  which  the  jury  may  disregard  if  they 
conflict  with  their  own  conclusions  upon  the  facts.  This 
for  the  reason  that  the  jurors  are  the  sole  and  exclusive 
judges  of  the  facts  in  each  case.  However,  it  is  not  my 
custom  to  exercise  this  right  nor  shall  I  exercise  it  in 
the  present  case.  I  shall  leave  the  determination  of  the 
facts  in  the  case  to  you,  satisfied  as  I  am  that  you  are 
fully  capable  of  determining  them  without  my  aid.  How- 
ever, it  is  the  exclusive  province  of  the  Judge  of  this 
court  to  instruct  you  as  to  the  law  that  is  applicable  to 
the  case,  in  order  that  you  may  render  a  general  verdict 
upon  the  facts  in  the  case,  as  determined  by  you,  and  the 
law  as  gi\en  to  you  by  the  Judge  in  these  instructions.  It 
would  be  a  \iolation  of  your  duty  to  attempt  to  determine 
the  law  or  to  base  a  verdict  upon  any  other  view  of  the 
law  than  that  t^iven  you  by  the  court, — a  wrong  for  which 
tlu-  i)ai-ties  would  ha\e  no  remedy,  because  it  is  con- 
clusively ])resumed  by  the  court  and  all  higher  tribunals 
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(h-d[  you  liavc  acted  in  accordance  with  those  instructi()n> 
as  you  ha\e  been  sworn  to  do. 

You  are  liere  for  tlie  purpose  of  trying  tlie  i>sues 
of  I  hi  I  the  fact  that  are  presented  by  the  alle.^ations  in 
the  information  and  the  ])lea  of  the  defendant  thereto. 
11iis  (hity  you  should  perform  uninfluenced  by  i)ity  for 
the  defendant  or  passion  or  prejudice  on  account  of  the 
nature  of  the  charge  against  him.  You  are  to  be  gov- 
erned, therefore,  solely  by  the  evidence  introduced  in  this 
trial,  and  the  law  as  given  you  by  the  Court.  The  law 
will  not  permit  jurors  to  be  governed  by  mere  sentiment, 
conjecture,  sympathy,  passion  or  prejudice,  public  opin- 
ion or  public  feeling.  Both  the  public  and  the  del"endant 
lui\e  a  right  to  demand,  and  they  do  so  demand  and  ex- 
l)ect,  tliat  you  will  carefully  and  dispassionately  weigh 
and  consider  the  evidence  and  the  law  of  the  case  and 
gi\e  to  each  your  conscientious  judgment:  and  that  you 
will  reach  a  verdict  that  will  be  just  to  both  sides,  re- 
gardless  of   what   the   consequences   may   be. 

The  offense  with  which  the  defendant  is  charged  is: 

Molation    of    Section    1394.8177    Ration    Order    5C. 

In  this  connection,  you  are  instructed  that  the  informa- 
tion on  tile  herein  is  a  mere  charge  or  accusation  against 
tlie  defendant,  and  is  not  any  evidence  of  the  defendant's 
guilt,  and  no  juror  in  this  case  should  permit  himself  to 
be.  to  any  extent,  inHuenced  against  the  defendant  be- 
caitse  or  on  account  of  such   informaticni  on   iile. 

It  is  the  dtity  of  the  jury  to  decide  whetlier  the  de- 
fendant be  gitilty  or  not  guilty  of  the  otYense  charged,  con- 
sidering all  tlu'  evidence  submitted  to  you  in  the  case.  [6vS| 

Tlic  i!ir\-  aie  the  sole  and  exclusi\e  judges  of  the  elTed. 
and  \alue  n\   the  e\  idence  submitted  to  vou  in  the  case. 
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Tlic  jury  are  the  sole  and  exelusive  judges  of  the  effect 
and  \alue  of  the  evidence  addressed  to  them  and  of  the 
credibility  of  the  witnesses  who  have  testified  in  the  case, 
and  the  character  of  the  witnesses  as  shown  by  the  evi- 
dence, should  be  taken  into  consideration,  for  the  purpose 
of  determining  their  credibility  and  the  fact  as  to  whether 
they  have  spoken  the  truth.  And  the  jury  may  scrutinize 
not  only  the  manner  of  witnesses  while  on  the  stand,  their 
relation  to  the  case,  if  any,  but  also  their  degree  of  intelli- 
gence. A  witness  is  presumed  to  speak  the  truth.  This 
presumption,  however,  may  be  repelled  by  the  manner  in 
which  he  testified;  his  interest  in  the  case,  if  any,  or  his 
bias  or  prejudice,  if  any,  against  one  or  any  of  the  parties, 
by  the  character  of  his  testimony,  or  by  evidence  affect- 
ing his  character  for  truth  and  honesty  or  integrity  or 
l)y  contradictory  evidence;  and  the  jury  are  the  exclusive 
judges  of  his  credibility. 

A  witness  may  also  be  impeached  by  evidence  that  he 
made,  at  other  times,  statements  inconsistent  with  his 
[)resent  testimony  as  to  any  matter  material  to  the  cause 
on  trial;  and  a  witness  may  also  be  impeached  by  proof 
that  he  has  been  convicted  of  an  offense. 

A  witness  false  in  one  part  of  his  or  her  testimony  |64] 
is  to  be  distrusted  in  others;  that  is  to  say,  the  jury  may 
i-cjcct  the  whole  of  the  testimony  of  a  witness  wlio  has 
wilfully  sworn  falsely  as  to  a  material  point;  and  the  jury, 
l)cing  con\inced  that  a  witness  has  stated  what  was  un- 
true, not  as  a  result  of  a  mistake  or  inadvertence,  ])ut 
wilfully  and  with  the  design  to  deceive,  tnust  treat  all 
of  his  or  her  testimony  with  distrust  and  susj^icion  and 
reject  all  unless  they  shall  be  ccjnvinced  that  notwithstand- 
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ing  tlic  base  character  of  the  c\'idence,  that  he  or  she  has 
in   nilier  particuhirs  sworn  to  the  truth. 

The  law  does  not  require  any  defendant  to  prove  liis  in- 
nocence, which  in  many  cases  nii^ht  be  impossible,  but  on 
tlie  contrary,  the  law  requires  the  Government  to  estab- 
lish his  ^u'lh  and  that  by  legal  evidence  and  beyond  a  rea- 
sonable doubt. 

The  presumption  of  innocence  ,^oes  with  the  defendant 
throui^hout  tlie  whole  trial,  e\en  till  the  \erdict  i>  ren- 
dered, and  tliis  presumption  of  innocence  outwei.^h.s  and 
overbalances  all  suspicions  and  suppositions,  and  can  only 
be  destroyed  by  })roof  beyond  a  reasonable  doubt. 

\i  you  can  reconcile  the  evidence  before  you  ujxin  any 
reasonable  hypothesis  consistent  with  the  defendant's  in- 
nocence, you  should  do  so,  and  in  that  case  find  the  de- 
fendant not  ,q-uilty.  You  cannot  find  the  defendant  guilty 
unless  from  all  the  evidence  you  believe  him  ,^uilty  beyond 
a  reasonable  doubt.    [65] 

A  reasonable  doubt  is  a  doubt  based  (^n  reason,  and 
wliich  is  reasonal)le  in  \iew  of  all  the  e\idence.  And  if, 
after  an  impartial  comparison  and  consideration  of  all  ilie 
e\idence,  or  fr(^m  a  want  of  sufficient  evidence  on  behalf 
of  the  (ioxernment  to  convince  you  of  the  truth  of  the 
cliar^e,  you  can  candidly  say  that  ycm  are  not  satisfied 
of  the-  defendant's  i^'uilt,  you  ha\e  a  reasonable  (lou])t  ;  but 
if,  after  sucli  impartial  comi)arison  and  consideration  of 
.'ill  the  e\  idence  you  can  trutli fully  say  that  you  ]ia\e  an 
abidin.:;-  con\iction  of  the  defendant's  .^iiilt.  sucli  a>  you 
would  be  willinn:  to  act  upon  in  the  more  wei.c:hty  and  im- 
])ortant  matters  relating  to  your  own  affairs,  ynu  ha\e  no 
reasonable  doubt. 

Reasonable  doulM  is  not  a  mere  i)ossible  doubt;  because 
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excrything"  relating  to  human  affairs,  and  depending  on 
moral  evidence  is  open  to  some  possible  or  imaginary 
doubt.  It  is  that  state  of  the  case  which,  after  the  entire 
comparison  and  consideration  of  all  the  evidence,  leaves 
the  minds  of  the  jurors  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction,  to  a  moral  certainty, 
of  the  truth  of  the  charge. 

While  the  defendant  in  a  criminal  action  is  not  required 
to  take  the  stand  and  testify,  yet  if  he  does  so,  his  credi- 
bility and  the  value  and  effect  of  his  evidence  are  to  be 
weighed  and  determined  by  the  same  rules  as  the  credi- 
bility and  effect  and  value  of  the  evidence  of  any  other 
witness  and  the  tests  for  determining  credibility  of  wit- 
nesses as  given  you,  in  another  part  of  the  instructions,  are 
to  be  [66]  applied  to  his  testimony  alike  with  that  of  all 
other  witnesses. 

In  this  case,  there  is  evidence  that  the  defendant  has 
been  previously  convicted  of  an  offense. 

This  is  not  to  be  considered  as  evidence  of  his  guilt 
of  his  present  offense.  It  is  merely  offered  to  impeach  the 
defendant  as  a  witness. 

Notwithstanding  such  conviction,  you  may,  if  his  testi- 
mony carries  conviction  to  you,  give  it  full  credence. 

There  are  two  kinds  of  evidence  by  which  the  Gov- 
ernment may  sustain  the  charges  laid  in  an  information — 
the  one  is  known  as  direct  and  positive;  the  other,  as  indi- 
rect or  circumstantial.  Evidence  is  said  to  be  direct  and 
])ositive  when  the  witnesses  have  testified  of  their  own 
knowledge  to  matters  having  a  direct  bearing  upon  the 
issues  in  the  case.  Evidence  is  said  to  be  indirect  or  cir- 
nniisl.'intial.  on  the  (~)ther  hand,  when  the  witnesses  testi- 
fied to  matters  having  only  an  indirect  or  circumstantial 
relationshij)  to  the  issues  in  the  case. 


128  Lester  .Irfliiir  Corson  z's. 

The  l.'iw  requires  tliat  all  the  circumstances  necessary 
to  show  <;iiilt  must,  themselves,  be  shown  by  evidence  be- 
yond a  reasonable  doubt:  that  these  circumstances  must  all 
he  consistent  with  a  defendant's  guilt  and  that  they  mu^t 
all  he  inconsistent  with  any  reasonable  theory  or  hyi)othe- 
sis  exce])t  that  of  guilt. 

1 1"  the  circumstantial  evidence  measures  uj)  to  all 
the  \()7\  t"oregoin.Q'  recjuireiiients,  it  is  the  duty  of  the  jury 
to  return  a  verdict  of  guilty.  If  it  fails  to  do  so.  in  any 
one  ot'  such  particulars,  your  verdict  should  be  not  guilty. 

Any  person  who  wilfully  ])erforms  any  act  ])rohihited 
or  wilfully  fails  to  ])erform  any  act  required  by  any  pro- 
\ision  of  the  Second  War  Powers  Act,  or  any  rule,  regu- 
lation (jr  order  issued  thereunder,  shall  be  f^iiilty  of  an 
offense. 

Ration  Order  5C  is  a  rule,  regulation  or  order  issued 
under  and  jmrsuant  to  the  authority  contained  in  the 
Second  War  Powers  Act. 

Section  1394.8177  of  Ration  Order  5C  reads  in  jxart : 
"(b)    No   person   shall   transfer  or   assign   and   no 
])erson  shall  accei)t  a  transfer  or  assignment  ot"  any 
coupon  book  or  any  bulk,  inventory  or  other  coui)on 
(  whether  or   not   such   book   was   issued  as  a   ration 
or  as  part  of  a  ration  book)   or  other  evidence,  ex- 
cept in  accordance  with  the  provisions  of  Ration  ( )r- 
der   Xo.  5C." 
The  word  "assign"  is  clelined  as  "to  trans t'er  or  make 
o\er  to  anotlier,  esi)ecially  to  trans  t'er  to.  and  \e-t   in  cer- 
tain   i)er.sons    called    assignees,    the    i)ro])erty    in    (juestion. 
To  "trans t'er"  in  law  is  the  conveyance  of  right,  title  or 
])ro])erty.  either  real  or  personal,    from  one  person   to  an- 
other. 
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It  is  incumbent  upon  the  government  to  prove  beyond 
a  reasonable  doubt  that  the  defendant  on  or  about  Sep- 
tember 2.  1943,  in  the  County  of  Los  Angeles  did  know- 
ingly, wilfully,  [6S]  and  unlawfully  assign  and  transfer 
800  type  TT  gasoline  ration  coupons,  that  they  were  valid 
coupons  issued  by  a  rationing  board  of  the  United  States, 
and  that  he  transferred  them  to  Edgar  E.  Thompson,  in  a 
manner  other  than  in  accordance  with  Ration  Order  5C, 
as  amended,  and  as  again  amended.  The  Government 
must  prove  the  charges  strictly  as  made.  Tf  you  have  a 
reasonable  doubt  as  to  the  proof  of  any  of  these  ele- 
ments, or  if  the  Government  has  failed  to  prove  any  of 
them,  beyond  a  reasonable  doubt,  you  must  acquit  the  de- 
fendant of  Count  Two  of  the  Information. 

Doing  or  omitting  to  do  a  thing  knowingly  and  wil- 
fully implies  not  only  a  knowledge  of  the  thing,  but  a 
determination  with  a  bad  intent  to  do  it,  or  to  omit 
doing  it. 

The  word  ''wilfully"  denotes  an  act  which  is  intentional 
or  knowing,  or  voluntary,  as  distinguished  from  acci- 
dental. But  when  used  in  a  criminal  complaint,  it  is  gen- 
erally meant  an  act  done  with  a  bad  purpose.  The  word 
is  als(j  employed  to  characterize  a  thing  done  without 
ground  for  believing  it  is  lawful,  or  conduct  marked  by 
careless  disregard  whether  or  not  one  has  the  right  so  to 
act. 

You  are  instructed  that  mere  association  whether 
through  business  transactions  or  otherwise,  of  one  person 
with  another  who  may  be  engaged  in  the  xiolation  ol"  law- 
docs  not  make  the  person  so  associating  guilty  of  crime. 

^'^ur  first  duty  on  retiring  to  your  jury  room  to  begin 
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your  (k'Uhcrations  of  this  case  will  be  to  select  one  of  [69] 
y(ju  U)  act  as  foreman. 

Tlie  jury  in  a  [^\xlcral  Court  is  known  as  a  common 
law  inry,  that  is,  both  in  ci\il  and  criminal  cases  it  re- 
quires unanimity  to  reach  a  \erdict.  In  other  W(>r(l>,  all 
twehe  of  you  must  agree  before  any  \  erdict  can  be  re- 
turned. 

1m  )r  your  assistance  the  Clerk  has  prepared  a  form  (^f 
verdict  which  is  entitled:  "Tn  the  above-entitled  court 
and  cause.     We,  the  jury  in  the  above-entitled  cause  find 

the  defendant,  Lester  Arthur  Corson,  as 

charged    in    the   secc^nd   count   of    the    Information.      Los 

Angeles,  California,  November 1943 , 

I'oreman  of  the  jury.'' 

If  y. »u  lind  the  defendant  guilty,  you  will  insert  the 
word  "guilty''  in  the  place  indicated  thereon.  And  if  \-ou 
find  the  defendant  ''not  guilty",  you  will  insert  the  words 
"not  guilty"  in  the  place  indicated. 

Are  there  any  exceptions  to  the  charge  as  given  by  the 
Court? 

Mr.  La\ine:  Yes,  \'our  Honor,  the  defendant  excepts 
to  that  ])ortion  of  tlie  charge  that  any  regulation  or  rule 
that  is  advanced  by  an  administrator  of  the  ration  order 
under  the  War  Powers  Act.  is  a  violation  of  law  as  we 
ha\e  heretofore  argued,  as  a  matter  of  law.  That  in- 
struction as  to  the  "!^econd  War  Powers  Act''  as  to  any 
rule  or  regulation  or  any  statement  under  it,  and  esjiecially 
Ivaiion  (  )r(kT  ?C.  We  contend  that  since  this  regulation, 
as  runendrd.  and  as  |70|  subsequently  amended,  was  at 
the  ekction  of  an  administrator,  and  was  not  in  eflect  at 
\hr  linu'  the  !^econd  War  Powers  Act  was  passed;  that 
that  docs  not  constitute  a  \  iolation  of  law.  and  we  except 
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to  those  portions  of  the  Instructions  on  those  grounds. 

And  we  therefore  say  that  it  would  be  an  unconditional 
delegation  of  the  ]:)owers  of  Congress  to  enable  such  an 
administrator  or  board  to  create  a  crime  by  executive 
order. 

The  Court :  A  portion  of  those  instructions  were  taken 
from  the  instructions  you  yourself  proposed,  Mr.  Lavine. 

Mr.  Lavine :  Not  that  one  that  I  am  referring  to,  your 
Honor.  The  one  I  am  referring  to  now  is  one  that  you^- 
Honor  gave  from  the  Government's  instructions. 

The  Court  :  The  portion  of  the  definition  of  the  sec- 
tion about  Ration  Order  C,  is  that  what  you  mean? 

Mr.  Lavine :     That  is  it.     Exception  noted. 

The  Court:     All  right. 

Gentlemen  of  the  jury,  it  is  the  right  of  either  party 
to  except  to  instructions  given  by  the  Court,  and  it  must 
be  done  in  open  Court  in  criminal  cases,  in  the  presence  of 
the  jury,  and  the  idea  is  that  Courts  may  be  in  error,  and 
the  only  way  to  call  the  error  to  the  attention  of  the  C^)urt 
is  to  do  it  right  at  the  time. 

However,  the  pc^int  raised  by  Mr.  Lavine  has  already 
been  ruled  on  by  me,  and  I  shall  not  modify  the  instruc- 
tion in  any  manner  at  all  following  his  suggestions.  You 
arc  I  71  I  instructed  that  the  instructions  that  I  ha\e  gi\en 
you  stand  as  given,  as  I  read  them  to  you. 

;V11  right,  the  Clerk  will  swear  the  bailiffs. 

juror  Xo.  2:  Could  1  ask  tlie  counsel  for  the  Gox- 
ernnuMit   one  (juestion? 

The  Court:      Xo.   vou  cannot.      No  intimation  of  un- 
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con.stitutionality  ciitcrs  into  y^ur  considerations.  1  have 
already  considered  that  it  is  constitutional  law,  so  that 
any  statement  he  made  to  me  I  wouldn't  allow  him  to 
ar^ue  that,  but  any  statement  he  made  is  merely  a  state- 
ment that  is  addressed  to  me.  You  ha\e  no  ri^-ht  to  de- 
termine whether  a  law  is  constitutional  or  not. 

Juror  Xo.  2:     Xo,  it  wa.s  not  that,  your  Honor. 

I'he  Court:  It  is  not  i)ermissible  to  ask  any  (|ue>tion 
ot"  coitn.sel.  They  are  n(^t  under  oath  and  they  cannot 
answer  (juestions  as  a  witness  would.     Swear  the  bailifTs. 

(  BaililYs  sworn.) 

The  Court:  You  will  now  be  taken  in  char<;e  by  the 
officers  in  the  Court  and  begin  your  deliberations  in  the 
case. 

( Jury  retires.) 

The  Court  :  Gentlemen,  we  will  stand  at  recess  until 
we  hear  further  from  the  jury. 

( Recess  taken. ) 

The  Court:  Let  the  record  show  the  defendant  in 
Cotu't  with  counsel  and  the  jury  has  returned  to  the  |72J 
courtroom. 

(ientlemen  of  the  jtiry,  have  you  arrived  at  a  verdict? 

The   horeman  :     We  have. 

The  C^)urt:  Will  you  liand  tlie  \erdict  to  the  bailiff, 
who  will  hand  it   to  the  Clerk". 

The  Clerk  will  read  it. 

11ie  Clerk:  "In  the  District  Cotirt  of  the  I'nited 
States,  Southern  District,  United  States  of  America  \s. 
Lester  Arthur  (Orson.  \(».  l()2(»0-(^riminal.  WC.  the 
iur\-  in  tlie  abo\  e-entitled  case,  fmd  the  defendant,  Lester 
Artluu*  Cor>on.  L-iiiltv  a.s  changed  in  the  second  count  of 
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the  Information.     Los  Angeles,  California,  November  5, 
1943,  Ralph   I>.  (Jttun,  Foreman  of  the  jury." 

So  say  all  of  you,  gentlemen? 

(The  jury  indicates  assent.) 

Mr.  Lavine:     Poll  the  jury,  your  Honor. 

(Jury  polled.) 

The  Court:     The  Clerk  will  enter  the  verdict.   \7?i\ 

(The  following  instructions  were  requested  by  the  De- 
fendant and  refused  by  the  Court.) 

Defendant's  Instruction  No.  1. 

You  are  instructed  that  if  you  find  the  defendant  guilty 
of  any  offense  you  can  find  him  guilty  only  of  one  of  the 
two  counts  since  the  act  of  selling  and  transferring  gaso- 
line coupons  necessarily  involves  possession  of   them. 
Defendant's  Instruction  No.  2. 

The  defendant  is  entitled  to  the  benefit  of  a  reasonable 
doubt  as  to  each  count  in  the  information  as  though  it 
were  a  separate  and  distinct  information.  It  is  incumbent 
upon  the  government  to  prove  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  defendant  actually  pos- 
sessed 800  type  TT  gasoline  ration  coupons  of  the  United 
States,  that  they  were  lawful  and  bona  fide  ration  coupons 
issued  by  a  rationing  board  of  the  United  States,  and  that 
he  i)ossessed  them  on  or  about  September  2,  1943  in  the 
county  of  Los  Angeles,  State  of  California;  further,  that 
the  defendant  was  not  tlie  ])erson,  n(^r  the  agent  of  the 
])erson,  to  whom  said  gasoline  ration  coupons  had  ])een 
issued  by  a  war  i)rice  and  ration  ])oard. 

\\  the  government  has  failed  to  ])rove  any  of  these 
material  elements  beyond  a  reasonable  doubt  you  must 
ac(iuit  the  defendant  as  to  count  one  of  the  infc^rmation. 
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As  to  count  two  of  the  information  it  is  incumbent 
upon  tlie  g"o\ernment  to  pro\e  beyond  a  reasonable  doubt 
that  tlie  defendant  on  or  about  September  2,  194v^  in  the 
county  of  Los  Angeles  did  knowingly,  wilfully  and  un- 
lawfully assign  and  transfer  800  type  T'l'  gasoline  ration 
coupons,  that  they  were  \alid  coupons  issued  by  a  ration- 
ing board  of  the  United  States,  and  that  he  transferred 
them  to  Edgar  E.  Thom])son  in  a  manner  other  than  in 
accordance  with  ration  order  5c,  as  amended.  The  gov- 
ernment must  prove  the  charges  strictly  as  made.  If  you 
ha\e  a  reasonable  doubt  as  to  the  proof  oi  any  of  these 
elements,  or  if  the  government  has  failed  to  prove  any 
of  them  beyond  a  reasonable  doubt  you  must  ac(|uit  the 
defendant  n\  count  two  of  the  information. 
Defendant's  Instruction  Xo.  3. 

You  are  instructed  that  the  word  "possession"  is  de- 
fined as  that  which  anyone  occupies,  owns  or  controls. 
In  law  it  is  the  act,  fact  or  condition  of  a  person's  ha\ - 
ing  >uch  control  of  proi)erty  that  he  may  legally  enjoy  it 
to  the  exclusion  of  all  other.s  having  no  better  right  than 
himself. 

The  word  assign  is  defined  as  "to  transfer  or  make 
over  to  another.  es])ecially  to  transfer  to,  and  \est  in.  cer- 
tain ])ersons,  called  assignee,  the  property  in  (|uestion. 

To  "transfer"  in  law  is  the  conveyance  i^\  right,  title 
or  pro])erty,  either  real  or  per.sonal,  I  rom  one  person  to 
anotlier. 

Defendant's   Instruction  Xo.  4. 

\'ou   are    instructed    that   you   cannot   convict    on    mere 
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speculation,  conjecture  or  guesswork.  The  government 
must  prove  its  case  beyond  a  reasonable  doubt  or  the  de- 
fendant is  entitled  to  an  acquittal. 

Defendant's  Instruction  No.  5. 
Vou    are    instructed    that    mere    association    whether 
through  business  transactions  or  otherwise  of  one  person 
with  another  who  may  be   in  violation  of   law   does  not 
make  the  person  so  associating  guilty  of  crime. 

Exceptions. 

1.  The  defendant  excepts  to  the  order  of  the  District 
Court  refusing  to  quash  and  dismiss  the  information  on 
each  ground  set  up  in  the  motion  to  quash  and  dismiss 
the  information. 

2.  The  defendant  excepts  to  the  order  of  the  Dis- 
trict Court  overruling  the  demurrer  to  the   information. 

3.  The  defendant  excepts  to  the  order  of  the  Dis- 
trict Court  refusing  to  set  aside  the  information  on  the 
ground  that  it  was  not  Hied  in  accordance  with  section 
591  U.  S.  C.  A.  and  section  995  of  the  Penal  Code  of 
California,  and  on  the  ground  that  there  is  no  reasonable 
and  probable  cause. 

4.  The  defendant  excepts  to  the  order  of  the  District 
Court  re* fusing  to  set  aside  the  information  on  tlie  ground 
that  it  \  iolates  the  Fifth  Amendment  to  the  Constitution 
of  the  United  States. 
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:.  The  defendant  excei)ts  to  the  order  of  the  District 
Court  Mi.stainiiii^  jurisdiction  oi  the  intorniation  on  con- 
stitutional grounds. 

6.  'J1u'  defendant  excepts  to  the  order  of  the  Dis- 
trict Court  refusin.^-  to  .qrant  the  motion  in  arrest  of 
judgment. 

7.  The  defendant  excepts  to  the  order  of  the  Dis- 
trict Court  i)r()nouncin(4-  judgment  in  this  case. 

(S.  The  defendant  excepts  to  the  order  of  the  Di>- 
trict  Court  holdini^-  that  the  information  state>  a  pubhc 
offense  against  the  laws  of  the  United  States. 

9.  'J1ie  defendant  excepts  to  the  order  of  the  Dis- 
trict Court  denying  the  defendant's  motion  for  a  directed 
verdict  at  the  clo.sc  of  the  (jovernment's  case  and  at  the 
close  of  his  own  case. 

10.  The  defendant  excei)t.s  to  the  ruling  of  the  Dis- 
trict Court  holding  lliat  .section  1394.S177(c)  of  Ration 
Order  5C,  inherently  and  as  construed  in  this  case  is  con- 
stitutional, and  in  liolding  that  it  does  not  attempt  to 
create  a  crime  hy  executixe  order. 

11.  The  defendant  excepts  to  the  ruling  of  the  Dis- 
trict Court  that  there  is  constitutional  or  statutory  au- 
thorit\-  for  Ration  (  )r(ler  5C  as  herein  construed  and 
applied. 
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12.  The  defendant  excepts  to  the  order  of  the  Dis- 
trict Court  denying  the  motion  for  a  directed  verdict  on 
the  grounds  of  the  insufficiency  of  the  evidence. 

13.  The  defendant  excepts  to  the  instruction  of  the 
Court  as  follows: 

"Any  person  who  wilfully  performs  any  act  pro- 
hibited or  wilfully  fails  to  perform  any  act  required 
by  any  provision  of  the  Second  War  Powers  Act,  or 
any  rule,  regulation  or  order  issued  thereunder,  shall 
be  guilty  of  an  offense. 

"Ration  Order  5C  is  a  rule,  regulation  or  order 
issued  under  and  pursuant  to  the  authority  contained 
in  the  Second  War   Powers  Act. 

''Section  1394.8177  of  Ration  Order  5C  reads  in 
part: 

"'(b)  No  person  shall  transfer  or  assign  and 
no  person  shall  accept  a  transfer  or  assignment 
of  any  coupon  book  or  any  bulk,  inx'cntory  or 
other  coupon  (whether  or  not  such  book  was 
issued  as  a  ration  or  as  part  of  a  ration  book) 
or  other  evidence,  except  in  accordance  with  tlic 
])rovisions  of  Ration   Order   No.   5C.'  " 

Morris  Lavine 

Attorney  for  Appellant. 
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Stii)iilati{)n. 
It   is   slipiilate'd   lliat    the   williin    Bill   of    Excc))ti()ns   be 


<cttlccl,  signed,  and  cn^^rosscd, 


4/19/44 


United   States  of  America 
By  Charles  Carr, 

U.  S.  Atty., 
By  James   M.   Carter 
Ass't.  U.   S.  Atty., 
Attys.   for  Plaintiff, 
Morris  J^avine 

By  Milton   B.   Safier 
Attv  for  Dft. 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central  Division 

No.  16260  Cr. 

UNITED  STATES  OF  AMERICA, 


Plaintiff, 


vs. 
LESTER  ARTHUR  CORSON, 


Defendant. 


ORDER  APPROVING  BILL  OF  EXCEPTIONS. 

An  order  approving  the  Bill  of  Exceptions  having  been 
presented  to  this  Court  and  having  been  amended  to  cor- 
respond with  the  facts,  is  now  settled,  signed,  and  made 
a  part  of  the  records  within  the  term  and  within  the  time 
fixed  by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

Dated:     April  19,  1944. 

Leon  R.  Yankwich 

United   States   District  Judge 

Rec'd  copy  of  the  within  Bill  of  Exceptions  this  30th 
day  of  March,  1944.  Charles  H.  Carr,  United  States 
attorney;  l)y  James  M.  Carter,  ass't  U.  S.  Atty. 

[Endorsed]:     Filed  Apr.  19,  1944. 
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[Endorsed]:  Xo.  10()07.  United  States  Circuit  Court 
of  Aj)i)eals  for  the  Xintli  Circuit.  Le.ster  Arthur  Corson, 
Appellant,  vs.  Cnited  States  of  America,  Ap])ellee.  Tran- 
scri])t  of  Record.  Upon  Api)eal  from  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Cali- 
fornia. Central  Division. 

JMled  April  2cS,  1944. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  State>  Circuit  Court  of  Ai)i)eals  for 
the  Ninth  Circuit. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ORDER  RELIEVING  DEFAULT  AND  ENLARGE- 
MENT OF  TIME. 

Upon  reading  and  filing  the  petition  and  affidavit  of 
Morris  Lavine,  attorney  for  appellant,  for  an  order  of 
this  court  granting  relief  from  default  in  filing  and 
settling  a  bill  of  exceptions  and  assignment  of  errors  in 
this  cause,  and  the  court  being  fully  advised  in  the  prem- 
ises and  good  cause  appearing  therefor, 

It  is  hereby  ordered  that  appellant  and  his  counsel, 
Morris  Lavine,  be  and  are  hereby  relieved  of  default  in 
lodging  a  proposed  bill  of  exceptions  and  assignment  of 
errors  in  this  cause. 

It  is  further  ordered  that  appellant  have  to  and  includ- 
ing March  31,  1944,  within  which  to  lodge  his  proposed 
bill  of  exceptions  and  file  his  assignments  of  error  in  this 
cause;  and  that  the  Government  have  to  and  including 
April  15,  1944  within  which  to  file  proposed  amendments: 
and  that  the  District  Court  have  to  and  including  April 
29,  1944  within  which  to  settle  and  engross  said  bill  of 
exceptions. 

Dated:     March  21,  1944. 

Curtis  D.  Wilbur 
Albert  Lee  Stej)hens 

United   States   Circuit   Judges 

I  i^jidorscdl  :     V\W(\  Mar.  21,  1944. 
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\T'][]v  of  Circuit  Court  «»t"  .Vi.pcals  and  Cause.) 

Assi(iXMh:\  r  i)V  errors. 

Ap])cllant  assi<:^ns  the  followinir  ermrs  in  the  record: 

1.  I1ie  District  Court  of  the  United  States  erred  in 
o\errtihn.u-  the  det'endant's  objections  to  the  information 
an.d  each  count  thereof,  that  said  information  failed  t(^ 
cliari^e  an  otTense  ai^ainst  tlie  laws  of  the  United  States. 

2.  Hie  District  C^^urt  erred  in  holdin.^'  that  Ration 
Order  5C,  section  1394.S177(  c) ,  inherently  and  as  con- 
strued and  ai)|)lied  in  this  case  is  constitutional,  and  in 
overrulint,^  the  objection  that  it  attempts  to  create  a  crime 
by  executive  order. 

3.  l^he  District  Court  erred  in  holdinj::  that  the  Act 
authorizes  the  issuance  of  the  regulation  by  the  persons 
who  issued  them. 

4.  The  District  Coiu't  erred  in  holdin^^  that  tlie  Act 
and  the  orders  imcler  it  are  not  violative  of  the  Fifth 
.\niendnient  to  the  C'onstitution  of  the  United  States,  and 
that  they  are  too  vai^iie,  indefmite  and  uncertain  to  con- 
stitute a  public  offense. 

5.  The  District  Cotu't  erred  in  o\errulin<i"  eacli  and 
all  of  the  ii;rounds  of  the  demurrer  and  eacli  and  all  of 
the  .^-rounds  of  tlie  motion  to  (|uash  and  dismiss  the  in- 
formation. 

6.  The  District  Court  erred  in  overruling"  the  motion 
to  set  aside  the  inlormation  on  the  ground  that  it  was 
not  filed  in  accordance  with  section  391  U.  S.  C.  A.  and 
section  995  of  the  Penal  Code  of  California. 

7.  The    District   Cotut   erred   in   overruling   the  objec- 
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tion    that    there   was    reasonable    and    probable   cause    to 
arrest  the  defendant. 

8.  The  District  Court  erred  in  overruling  the  ob- 
jection that  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States,  in  its  due  process  clause,  was  violated. 

9.  The  District  Court  erred  in  refusing  to  grant  the 
motion  in  arrest  of  judgment. 

10.  The  District  Court  erred  in  failing  to  direct  the 
verdict  at  the  close  of  the  Government's  case  and  at  the 
close  of  the  defendant's  case,  to  which  exception  was  duly 
taken. 

11.  The  District  Court  erred  in  instructing  the  jury 
that  Ration  Order  5C  is  a  rule,  regulation  or  order  issued 
under  and  pursuant  to  the  authority  contained  in  the 
Second  War  Powers  Act. 

12.  The  District  Court  erred  in  failing  to  grant  the 
motion  for  a  directed  verdict  on  the  ground  of  insuf- 
ficiency of  the  evidence. 

13.  The  District  Court  erred  in  giving  the  following 
instruction : 

"Any  person  who  wil  fully  performs  any  act  pro- 
hibited or  wilfully  fails  to  perform  any  act  required 
by  any  provision  of  the  Second  War  Powers  Act, 
or  any  rule,  regulation  or  order  issued  thereunder, 
shall  be  guilty  of  an  offense. 

"Ration  Order  50  is  a  rule,  regulation  or  order 
issued  under  and  pursuant  to  the  authority  contained 
in  the  Second  War  Powers  Act. 
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"Section    \.V)4.X\77  oi"   Kation   (Irder  5C  reads  in 
part : 

"  '(!))  X(>  person  shall  transfer  or  assign  and 
no  person  shall  accept  a  transfer  or  assignment 
ot*  any  coupon  book  or  any  bulk,  in\-entory  or 
other  coupon  (whether  or  not  such  book  was  is- 
sued as  a  ration  or  as  part  of  a  ration  book)  or 
other  evidence,  except  in  accordance  with  the 
provisions  of  Ration  (Jrder  No.  5C.'  '' 

hOr  which  errors  a[)pellant  prays   for  a  reversal  oi  the 
judgment. 

Morris  Lavinc 

Attorney    for   Api)ellant 
i\ecei\ed  copy  ni  the  within  Assignment  of  Errors  this 
.^Oth  (lay  of  March,  1944.  Charles  H.  Carr,  United  States 
attorney;   by  James   M.   Carter,   Ass't.    United   States  at- 
torney. 

I  I'juior.sedl  :     bailed  Apr.  2X,  1944. 
I  Endorsed  I  :     bailed   Mar.  30,   1944. 
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No.   10607 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Lester  Arthur  Corson, 

vs. 
United  States  of  America, 


Appellant, 


Appellee. 


STATEMENT  OF  JURISDICTION. 


A. 

Jurisdiction  is  conferred  in  this  case  by  Title  28,  Section 
225  (Judicial  Code,  Section  128,  amended),  Subdivision  6, 
Title  3,  Public  Law  507,  77th  Congress,  Chapter  199,  2nd 
Session. 

B. 

The  statutes  involved  are  Public  Law  507,  77th  Con- 
gress, Title  3,  reading  as  follows : 

Title  111 — I^riorities  Powers 

Sec.  v301.  Subsection  (a)  of  section  2  of  the  Act 
of  June  28,  1940  (54  Stat.  676),  entitled  "An  Act  to 
ex])edite  national  dcfcnst',  and  for  other  purposes."  as 
amended  by  the  Act  of  May  ,M .  1941  (  Pnbh'c  Law- 
Numbered  89,  Seventy-seventli  (^)ngress),  is  herel)y 
amended  to  read  as  follows : 
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''Sec.  2.  (a)  (1)  That  whenever  deemed  by  the 
President  of  the  United  States  to  be  in  the  best  inter- 
ests of  the  national  defense  durinj^:  the  national  emer- 
gency declared  by  the  President  on  Sei)tember  (S,  1939, 
to  exist,  the  Secretary  of  the  Navy  is  hereby  author- 
ized to  negotiate  contracts  for  the  acquisition,  con- 
struction, rei)air,  or  alteration  of  complete  naval  ves- 
sels or  aircraft,  or  any  i)ortion  thereof,  including 
l)lans,  spare  parts,  and  ecjuipment  therefor,  that  have 
been  or  may  be  authorized,  and  also  for  machine  tools 
and  other  similar  equipment,  with  or  with(jut  adver- 
tising or  comi)etitive  bidding  upon  determination  that 
the  price  is  fair  and  reasonable.  Deliveries  of  mate- 
rial under  all  orders  placed  pursuant  to  the  authority 
of  this  paragra])li  and  all  other  naval  contracts  or 
orders  and  deliveries  of  material  under  all  Army  con- 
tracts or  orders  shall,  in  the  discretion  of  the  Presi- 
dent, take  priority  over  all  deliveries  for  private  ac- 
count or  for  export :  Provided,  That  the  Secretary  of 
the  Navy  shall  report  every  three  months  to  the  Con- 
gress the  contracts  entered  into  under  the  authority 
of  this  ])aragrai)h:  Provided  further,  That  contracts 
negotiated  pursuant  to  the  provisions  of  this  para- 
graph shall  not  be  deemed  to  be  contracts  for  the  pur- 
chase of  such  materials,  supplies,  articles,  or  equij)- 
ment  as  may  usually  be  benight  in  the  o])en  market 
within  the  meaning  of  section  9  of  the  Act  entitled 
'An  Act  to  provide  conditions  for  the  i)urchase  of 
supplies  and  the  making  of  contracts  by  the  United 
States,  and  for  other  purposes,'  ai)pro\e(l  June  30. 
1936  (49  Stat.  2036;  U.  S.  C,  Supi).  \',  title'41,  sees. 
35-45):  Provided  further.  That  nothing  herein  con- 
tained shall  relie\i'  a  bidder  or  contractor  of  the  obli- 
gation to  turni>]i  llie  bonds  under  the  recpiirenients 
of  the  Act  of  August  24.  1935  (49  Stat.  7^M;  40 
U.  S.  C.  270  (aj  to  (dj  j  :  Provided  further,  l^hat  the 


cost-plus-a-percenta^e-c)f-cc)st  system  of  contracting 
shall  not  be  used  under  the  authority  granted  by  this 
paragraph  to  negotiate  contracts ;  but  this  proviso 
shall  not  be  construed  to  prohibit  the  use  of  the  cost- 
plus-a-fixed-fee  form  of  contract  when  such  use  is 
deemed  necessary  by  the  Secretary  of  the  Navy:  And 
provided  further.  That  the  fixed  fee  to  be  paid  the 
contractor  as  a  result  of  any  contract  entered  into 
under  the  authority  of  this  paragraph,  or  any  War 
Department  contract  entered  into  in  the  form  of  cost- 
plus-a-fixed-fee,  shall  not  exceed  7  per  centum  of  the 
estimated  cost  of  the  contract  (exclusive  of  the  fee 
as  determined  by  the  Secretary  of  the  Navy  or  the 
Secretary  of  War,  as  the  case  may  be). 

"(2)  Deliveries  of  material  to  which  priority  may 
be  assigned  pursuant  to  paragraph  ( 1 )  shall  include, 
in  addition  to  deliveries  of  material  under  contracts 
or  orders  of  the  Army  or  Navy,  deliveries  of  material 
under — 

''(A)  Contracts  or  orders  for  the  government 
of  any  country  whose  defense  the  President 
deems  vital  to  the  defense  of  the  United  States 
under  the  terms  of  the  Act  of  March  11,  1941. 
entitled  'An  Act  to  promote  the  defense  of  tlie 
United  States'; 

''(B)  Contracts  or  orders  which  tlic  1 'resident 
shall  deem  necessary  or  appropriate  to  i)romote 
the  defense  of  the  United  States; 

"(C)  Subcontracts  or  suborders  which  the 
President  shall  deem  necessary  or  ai)pr()priate  to 
the  fulfillment  of  any  contract  or  order  as  speci- 
fied in  this  subsection  (a). 

Deliveries  under  any  contract  or  order  specified  in  this 
subsection    (a)    may  be  assigned  priority  over  deliv- 
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eries  under  any  oilier  contract  or  order;  and  the  Presi- 
dent may  rc(jnire  accei)tance  of  and  performance  un- 
der such  contracts  or  orders  in  ])reference  to  other 
contracts  or  orders  for  the  purpose  of  assuring  such 
priority.  Whenever  the  President  is  satisfied  that  the 
fulfilhnent  of  requirements  lor  the  defense  of  the 
United  States  will  result  in  a  shortage  in  the  supply 
of  any  material  or  of  any  facilities  for  defense  or  for 
private  account  or  for  exi)ort,  the  President  may  allo- 
cate such  material  or  facilities  in  such  manner,  upon 
such  conditions  and  to  such  extent  as  he  shall  deem 
necessary  or  ap])ropriate  in  the  public  interest  and  to 
promote  the  national  defense. 

"(3)  The  President  shall  be  entitled  to  obtain  such 
information  from,  require  such  reports  and  the  keep- 
ing of  such  records  by,  make  such  inspection  of  the 
books,  records,  and  other  writings,  premises  or  prop- 
erty of,  any  person  (which,  for  the  purpose  of  this 
subsection  (a),  shall  include  any  individual,  partner- 
ship, association,  business  trust,  corporation,  or  any 
organized  group  of  persons,  whether  incorporated  or 
not),  and  make  such  in\estigations,  as  may  be  neces- 
sary or  appropriate,  in  his  discretion,  to  the  enforce- 
ment or  administration  of  the  j)rovisions  of  this  sub- 
section (aj. 

"(4)  For  the  ])urp()se  of  obtaining  any  informa- 
tion, verifying  any  report  recjuired,  or  making  any 
investigation  pur.suanl  to  paragraj)!!  (3),  the  Presi- 
dent may  administer  oaths  and  aHirmations,  and  may 
require  by  sub])ena  or  otherwise  the  attendance  and 
testimoTiy  of  witnesses  and  the  i)roduction  of  any 
books  or  records  or  any  oilier  documentary  or  physi- 
cal e\idence  which  may  be  re!e\ant  to  the  in(iuiry. 
Such  attendance  and  lestimon\-  of  witnesses  and  the 
production    ol    such    books,    records,    or    other    docu- 
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mentary  or  physical  evidence  may  be  required  at  any 
designated  place  from  any  State,  Territory,  or  other 
place  subject  to  the  jurisdiction  of  the  United  States : 
Provided,  That  the  production  of  a  person's  books, 
records,  or  other  documentary  evidence  shall  not  be 
required  at  any  place  other  than  the  place  where  such 
person  resides  or  transacts  business,  if,  prior  to  the 
return  date  specified  in  the  subpena  issued  with  re- 
spect thereto,  such  person  furnishes  the  President  with 
a  true  copy  of  such  books,  records,  or  other  docu- 
mentary evidence  (certified  by  such  person  under  oath 
to  be  a  true  and  correct  copy)  or  enters  into  a  stipu- 
lation with  the  President  as  to  the  information  con- 
tained in  such  books,  records,  or  other  documentary 
evidence.  Witnesses  shall  be  paid  the  same  fees  and 
mileage  that  are  paid  witnesses  in  the  courts  of  the 
United  States.  No  person  shall  be  excused  from  at- 
tending and  testifying  or  from  producing  any  books, 
records,  or  other  documentary  evidence  or  certified 
copies  thereof  or  physical  evidence  in  obedience  to  any 
such  subpena,  or  in  any  action  or  proceeding  which 
may  be  instituted  under  this  subsection  (a),  on  the 
ground  that  the  testimony  or  evidence,  documentary 
or  otherwise,  required  of  him  may  tend  to  incriminate 
him  or  subject  him  to  a  penalty  or  forfeiture ;  but  no 
individual  shall  be  subject  to  prosecution  and  punish- 
ment or  to  any  penalty  or  forfeiture  for  or  on  account 
of  any  transaction,  matter,  or  thing  concerning  which 
he  is  compelled  to  testify  or  i)roduce  evidence,  docu- 
mentary or  otlicrwise,  after  liax  ing  claimed  his  privi- 
lege against  self-incrimination,  except  that  any  such 
individual  so  testifying  shall  not  be  exempt  from 
prosecution  and  i)unishment  for  ])erjury  committed  in 
so  testifying.  Hie  i^-e>i(lenl  shall  not  pnbhsh  or  dis- 
close any  information  ol)tained  under  this  paragrapli 
whicli  tlie  President  deems  confidential  ov  with  refer- 


ence  to  which  a  re<iuc>l  for  confidential  treatment  is 
made  by  the  person  furnishing-  such  information,  un- 
less the  President  determines  that  the  withholding^ 
thereof  is  contrary  to  the  interest  of  the  national  de- 
fense and  security;  and  anyone  violating  this  provi- 
sion shall  be  guilty  of  a  felony  and  upon  conviction 
thereof  shall  be  fined  not  exceeding  $1,(X)0,  or  be  im- 
prisoned not  exceeding  two  years,  or  both. 

"(5)  Any  person  who  willfully  performs  any  act 
prohibited,  or  willfully  fails  to  perform  any  act  re- 
quired by,  any  provision  of  this  subsection  (a)  or  any 
rule,  regulation,  or  order  thereunder,  whether  hereto- 
fore or  liereafter  issued,  shall  be  guilty  of  a  misde- 
meanor, and  shall,  ui)on  conviction,  be  fined  not  more 
than  $10,000  or  imprisoned  for  not  more  than  one 
year,  or  both. 

"(6)  The  district  courts  of  the  United  States  and 
the  United  States  courts  of  any  Territory  or  other 
place  subject  to  the  jurisdiction  of  the  United  States 
and  the  courts  of  the  Philippine  Islands  shall  have 
jurisdiction  of  violations  of  this  subsection  (a)  or  any 
rule,  regulation,  or  order  or  subpena  thereunder^ 
whether  heretofore  or  hereafter  issued,  and  of  all 
civil  actions  under  this  subsection  (a)  to  enforce  any 
liability  or  duty  created  by.  or  to  enjoin  any  violation 
of,  this  subsection  (a)  or  any  rule,  regulation,  order, 
or  subpena  thereunder  whether  heretofore  or  here- 
after issued.  Any  criminal  i)roceedings  on  account  of 
any  such  \iolation  may  be  brcnight  in  any  district  in 
which  any  act,  failure  to  act,  or  transaction  constitut- 
ing the  violation  (Occurred.  Any  such  civil  acti(^n  may 
be  brought  in  any  ^uch  district  or  in  the  district  in 
which  the  defendant  re>i(le>  oi'  transacts  business. 
Process  in  .such  cases,  criminal  or  ci\il,  may  be  served 
in  anv  district  wherein  the  defendant  resides  or  trans- 
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acts  business  or  wlicncver  the  defendant  may  be 
found ;  and  subpena  for  witnesses  who  are  required 
to  attend  a  court  in  any  district  in  any  such  case  may 
run  into  any  other  district.  No  costs  shall  be  as- 
sessed against  the  United  States  in  any  proceeding 
under  this  subsection  (a). 

"(7)  No  person  shall  be  held  liable  for  damages  or 
penalties  for  any  default  under  any  contract  or  order 
which  shall  result  directly  or  indirectly  from  compli- 
ance with  this  subsection  (a)  or  any  rule,  regulation, 
or  order  issued  thereunder,  notwithstanding  that  any 
such  rule,  regulation,  or  order  shall  thereafter  be  de- 
clared by  judicial  or  other  competent  authority  to  be 
invalid. 

''(8)  The  President  may  exercise  any  power,  au- 
thority, or  discretion  conferred  on  him  by  this  sub- 
section (a),  through  such  dei)artment,  agency,  or  offi- 
cer of  the  Government  as  he  may  direct  and  in  con- 
formity with  any  rules  or  regulations  which  he  may 
prescribe." 

C. 

Section   1394.8177  of  Ration  (Jrder  5C  referred  to  in 
this  case  is  as  follows : 

*'  '(b)  No  person  shall  transfer  or  assign  and  no 
person  shall  acce])t  a  transfer  or  assignment  of  any 
coupon  book  or  any  hulk,  inxcntory  or  other  coupon 
(whether  or  not  .such  l)ook  was  isstied  as  a  ration  or 
as  part  of  a  ration  book)  or  otlier  e\i(leiice,  except  in 
accordance  with  the  pro\isions  of  l\ation  (  )rder  No. 
5C."' 


D. 

The  issues  raised  by  this  appeal: 

1.  Is  an  in  formal  ion  whicli  merely  refers  to  a  statute 
by  number  and  date  and  to  a  regulation  by  number 
sufficient  to  inform  the  accused  of  the  nature  and 
cause  of  the  accusation?  Is  such  an  information 
\i()lative  of  the  Sixth  Amendment  to  the  Constitu- 
tion of  the  United  States? 

2.  Is  a  statute  which  fails  to  contain  any  penal  provi- 
sion sufficient  to  constitute  a  crime  against  the  laws 
of  the  United  States? 

3.  Does  the  attempt  to  create  a  crime  by  Ration  Order 
5C  constitute  an  unconstitutional  attempt  to  create  a 
crime  by  executive  order? 

4.  Did  the  Court  err  in  gixing  an  instruction  to  the  jury 
in  this  case  regarding  the  acts  i)ermitted  or  forbid- 
den under  the  Second  War  Powers  Act? 

5.  Is  Ration  ( )rder  5C  logically  or  legally  proper  or 
l)ossible  under  the  Second  War  Powers  Act? 

().  Doe.s  the  Second  War  Powers  Act  \iolate  the  h'ifth 
Amendment  to  the  Constitution  of  the  Ignited  States 
in  that  it  fails  to  specify  the  acts  that  may  constitute 
a  crime? 

7.  Did  the  li-ial  court  err  in  failing  to  direct  the  \erdict 
for  instilViciencv  of  the  e\idence? 


8.  Did  the  District  Court  err  in  tailing  to  (juash  the 
warrant  and  (Hsniiss  the  action  for  want  of  prcjbable 
cause  and  for  violation  of  the  provisions  of  Section 
591,  United  States  Codes,  Annotated,  and  Section 
995  of  the  Penal  Code  of  California,  where  regula- 
tions are  constantly  subject  to  change? 

E. 

Statutes  and  cases  believed  to  sustain  jurisdiction: 
Title  28,  Sec.  225 ; 

Lau  Ozv.Bcw  v.  U.  S.,  14  U.  S.  47,  36  Fed.  340; 
Salinger  v.  U.  S.,  272  U.  S.  542,  71  L.  Ed.  398. 

Respectfully  submitted, 

Morris  Lavine, 

Attorney  for  Appellant. 
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Appellee. 


APPELLANT'S  OPENING  BRIEF, 


This  is  an  appeal  from  a  judgment  of  one  year  in  jail 
after  conviction  of  count  two  of  an  information  charging 
violaticm  of  "Ration  Order  5C  as  amended,"  allegedly 
issued  "pursuant  to  the  provisions  of  the  Second  War 
Powers  Act"  (Pub.  L.  (4)  507,  77th  Congress,  2nd 
Sess.,  March  27,  1942). 

The  information  was  \-erificd  l)y  Jonah  l^a\lor,  in\csti- 
gator  for  the  Oflicc  of  Price  A(hiiinistrator.  |  R.  5.  | 
Thereafter  demurrers  to  the  motion  lo  cross  the  informa- 
tion were  hied.  |  K.  C).  12.  |  Tlie  motions  were  overruled 
and  exception  allowed.     |  R.  15.| 

The  defendant  renewed  his  motion  and  nioxed  to  .set 
aside  on  the  ^^round  that  it  was  not  liled  in  accordance 
with  Section   591,   U.   S.   C.   A.,  and   Section  9<^5   of   the 


Penal  Code  of  the  State  of  California,  and  on  the  ground 
that  there  was  no  reasonable  and  probable  cause,  also  that 
the  JMflh  Amundnu'iit  to  tlie  Constitution  of  the  United 
States  was  violated.  The  motion  was  denied  and  exception 
all(nved  1 1\.  U)\\  then  the  case  was  called  before  Judg-c 
IJenjamin  Harrison  on  i)reliniinary  motions.  Ration  Order 
5C  has  already  been  amended  73  times.  |1\.  ()7.  |  At  the 
outset  of  the  trial  appellant  a<.,^ain  objected  on  the  ground 
that  the  defendant  was  beinj;'  i)rosecuted  for  a  violation 
of  the  Second  War  Powers  Act,  which  contained  no  penal 
provision,  but  the  allei;ation  was  a  violation  of  an  OPA 
directi\e  and  that  there  was  no  authority  to  subdelegate 
power  to  issue  directives  which  would  become  violations 
of  law.  Objection  was  further  made  |  R.  ()S  |  to  the  cre- 
ation of  crime  by  an  administrator.  |  R.  130.  |  11iere  was 
no  priority-created  crime  by  executive  order  |  R.  131  |  ; 
excepti(jn  duly  noted. 

Two  investigators  of  the  Office  of  Price  Administration, 
John  \\.  lM)ster  and  Jonah  Taylor,  arrested  appellant  with- 
out a  warrant  on  this  misdemeanor  charge  (for  which 
appellant  was  later  sentenced  to  one  year  in  the  County 
Jail). 

Foster  solicited  a  man  named  Edgar  F^.  Thompson  on 
September  2,  1943.  |  R.  70.  |  Thompson  had  had  a  ])re- 
vious  criminal  record  and  was  an  ex-convict.  |  R.  7(S.  | 
The  investigator  met  Th(tmp>(>n  twice  at  .Manhattan 
Reach.  At  the  time  they  arrested  him,  he  had  some  ration 
stamps.  They  were  all  kinds:  1'T's.  D's  and  IVs.  |R. 
79.1     White  was  n<>i  taken  into  custodv.     lie  was  released 
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almost  immediately.  Thompson  was  taken  to  his  home 
in  Long-  Beach  and  from  his  home  he  was  brouj^ht  to  the 
Federal  Building-  in  Los  Angeles.  |  R.  79.  |  The  officers 
then  made  an  arrangement  with  Thompson,  who  said  he 
had  recently  married  and  wanted  to  be  with  his  wife  to 
follow  Corson  that  afternoon.  The  officers  rode  with 
Thompson  and  Thompson  drove  out  to  this  jmrking  lot 
where  he  had  sold  an  automobile  and  where  his  automobile 
was  on  the  parking  lot.  Thompson  met  the  appellant  on 
two  occasions.  The  officers  asserted  that  they  had  searched 
Thompson  before  he  went  onto  the  lot.  They  searched 
him  again  on  his  return  and  he  had  the  TT  stamps  which 
were  introduced  in  evidence.  They  said  they  were  140 
feet  away  from  where  Thompson  parked  the  car  and  en- 
tered the  lot  but  not  more  than  115  and  125  feet  away 
from  w^here  the  transaction  allegedly  took  place  [R.  86.] 
Thompson  received  a  sentence  of  only  90  days,  but  not  for 
this  alleged  transaction.     |  R.  87.  J 

From  the  time  that  Thompson  left  on  the  tirst  trij)  to 
go  to  8801  Sunset  Boulevard  he  was  out  of  the  sight  of 
the  officers  until  Corson  was  arrested.  He  went  in  one 
place  to  eat  and  the  officers  went  into  another.  The  officers 
claimed  to  have  used  binoculars.  |  R.  89.  |  They  claimed 
to  have  seen  something  pass  from  one  man  to  another. 
Appellant  assigns  tlie  following  errors  in  the  record: 


T. 

Count    Two    of    the    Information    Fails    to    State    an 
Offense  of  the  Laws  of  the  United  States. 

Count   II  of  the  information  is  as  follows: 

Count  Two. 

That  on  or  about  the  2nd  day  of  September,  1943,  in 
the  County  of  Los  Angeles,  State  of  California,  in  the 
district  aforesaid,  and  in  the  Central  Division  thereof,  and 
within  the  juriscHction  of  this  Court.  Lester  Arthur  Cor- 
son did  knowin.L^dy,  wilfully  and  unlawfully  assign  and 
transfer  to  Edgar  1^^.  Thomi)son  eight  hundred  (S(X))  Type 
*'TT"  gasoline  ration  coupons  in  a  manner  other  than  in 
accordance  with  the  j)rovisions  of  Ration  Order  5C  (7  Fed. 
Reg.  9135),  as  amended,  in  violation  of  the  provisions  of 
Section  13494. S177  (b)  of  said  Ration  Order  5C,  as 
amended,  issued  pursuant  to  the  proxisions  (»f  the  Second 
War  Powers  Act  (Pub.  L.  (4)  307,  77th  Cong.  2d  Sess., 
March  27,  1942).  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  ])eace  and 
dignity  of  the  United  States.      [R.  4.] 

It  will  be  .seen  that  the  information  is  not  in  the  language 
of  the  statute  nor  is  it  in  the  language  of  the  regulation. 
There  is  no  charging  ])arts  in  the  information  so  tliat  the 
accused  may  know  what  .statutes  and  regulation.s  he  is 
violating. 

Both  a  court  and  an  accused  are  entitled  to  know  what 
law  and  what  portion  of  a  law  they  are  charged  with  vio- 
lating and  what  regulation  and  what  i)ortion  of  a  regula- 
tion they  are  \iolating.  Simply  t<»  refer  to  a  statute  by 
a  number  and  reference'  which  e\en  a  lawyer  has  difficulty 
in  finding  and  i<.  refer  a  regulation,  not  stating  what  the 
regulation  is,  does  not   sufhciently   inform   the   Court  anc 
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the  accused  of  the  nature  and  cause  of  the  accusation  to 
comply  with  the  Sixth  Amendment  to  the  Constitution  of 
the  United  States,  to  state  a  public  offense  against  the 
laws  of  the  United  States.  The  information  does  not  even 
set  out  the  forbidden  conduct  in  the  regulation,  nor  does 
it  set  forth  any  regulation.  Such  an  information  is  en- 
tirely insufficient. 

U.  S.  V.  Cniikshank,  92  U.  S.  542,  2i  L.  Ed.  588, 
Fed.  Case  14455,  2  Paine  451 ; 

U.  S.  7'.  Simmons,  96  U.  S.  360,  24  L.  Ed.  819; 

U.  S.  V.  Hess,  124  U.  S.  483.  31  L.  Ed.  516; 

U.  S.  V.  Cavil,  105  U.  S.  611,  26  L.  Ed.  1135; 

U.  S.  V.  Standard  Brewery,  251  U.  S.  210,  64  L. 
Ed.  229; 

U.  S.  V.  Morrissey,  32  Fed.  147; 

U.  S.  V.  Reichert,  32  Fed.  142; 

Wishart  v.  U.  S.  (8th  Cir.),  29  Fed.  (2dj  103; 

Peters  v.  U.  S.,  94  Fed.  127; 

Olmstead  z-.  U.  S.,  29  Fed.  (2d J  239; 

Brenner  v.  U.  S.,  287  Fiid.  636; 

Skazv  V.  U.  S.,  292  Fed.  339; 

Haynes  v.  U.  S.,  4  Fed.  {2d)  889 

Lyiieli  7'.  U.  S.,  10  b\d.  {2d)  947: 

Asgill  V.  U.  S.,  60  Vi^d.  ( 2(1 )  780 

Kerns  v.  U.  S.,  74  Uvd.  ( 2d  )  251 

Fierce  z'.  U.  S.,  8()  Vvd.  {2d)  94') 

Rrimer-Cross  Co.  7'.  U.  S.,  20  hVd.  (id)  3(); 

U.  S.  7'.  Strobach,  2>^  h'cd.  902; 

U,  S.  v.  Brazeaii,  78  Fed.  464; 


Aciima  Kubo  v.  V.  S.,  31  Vnd.  (2(1)  88; 

Martin  V.  U.S.,  168  Fed.  198; 

Acklcy7'.  V.  .v..  200  Feci.  217; 

U.  S.  V.  Bopp,  230  l^Vl.  72^\ 

Boykinv.  U.S.,  11  I^Vd.  {2d)  484; 

U.  S.  r.  Cozed  I,  243  Vcd.  730; 

U.  S.  V.  Louisville  &  X.  R.  Co.,  165  Fed.  936; 

Hall  V.  r.  S.,  89  Fed.  (2d)  578; 

Ilavnsv.  U.  S.,  104  I^'d.  (2d)  41. 

II. 

The  Information  Fails  to  Charge  an  Offense  Against 
the  Laws  of  the  United  States  in  That  Public  Law 
No.  507,  77th  Congress,  March  27,  1942,  Fails  to 
Contain  Any  Penal  Provisions,  Except  to  Unre- 
lated Matters. 

There  are  no  ])ena'  ])r()visi()ns  in  the  Second  War 
Power.s  Act  of  Marcli  27,  1942,  relating-  to  tlie  matters 
herein  char<;ed. 

It  is  elementary  liornbook  law  that  in  e\erv  crime  there 
must  he  a  crime  defmed  and  pnni.sliment. 

U.  S.  7'.  Scibcrt,  2  F.  [2(\)  80. 

Section  15  of  tlie  I'enal  (\)de  of  Cahfornia  defines  a 
crime  to  he  an  act  committed  or  omitted  in  xiolation  of  a 
law  forbiddin,^:  or  commanding  it  and  to  which  i.s  annexed, 
upon  con\iction,  either  ni  the  following-  i)nnishments : 
(Listin^^) 

.Statutes  creatini^'  crinu's  are  to  hr  sii-ictly  construed  and 
may  not  be  held  to  extend  \o  cases  not  covered  by  the 
words  used. 

U.  S.  V.  Rcsnick,  299  U.  S.  207,  81  L.  Ed.  127. 
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Punishment  is  as  necessary  to  constitute  a  crime  as 
definition. 

People  V.  McNulty,  93  Cal.  427; 

In  re  Ellsworth,  165  Cal.  677. 

The  motions  to  quash  and  dismiss  the  information,  the 
demurrer  to  the  information  and  the  motion  in  arrest  of 
judgment  should  therefore  have  been  granted  on  this 
ground. 

III. 

The  Attempt  to  Create  a  Crime  by  a  Rationing  Order 
5C  Is  an  Unconstitutional  Attempt  to  Create  a 
Crime  by  Executive  Order. 

The  information  charges  a  violation  of  the  provisions 
of  Section  1394.8177  (b)  of  Ration  Order  5C  as  amended. 
This  order  cannot  make  criminal  that  which  the  statute 
itself  does  not  make  criminal.  It  is  not  the  violation  of 
a  regulation  that  constitutes  a  crime,  but  of  a  statute 
making  it  a  crime  to  violate  some  regulation  pursuant 
to  it. 

In  so  far  as  this  case  is  an  attcm])t  to  create  a  crime 
by  executive  order  it  is  unconstitutional  and  \iolative  of 
Article  I,  Sections  1  and  8,  of  the  Constitution  of  the 
United  States. 

Constitution   of  the   United   States,   Art.    T,    Sees. 
1,8. 


A  regulation  cannot  make  it>  violation  a  criminal  offense 
in  the  absence  of  a  statute  making-  it  an  offense. 

U.  S.  V.  Eaton,  144  U.  S.  677,  36  L.  Ed.  591 ; 

Interstate  Commerce  Conun.  z\  Cinc'uuiati  X .  0.  & 
T.  P.  R.  Co..  167  U.  S.  479,  42  L.  Ed.  243. 

The  District  Court  erred  in  i;"iving  the  following  instruc- 
tion : 

"Any  i)crs(^n  who  wilfully  performs  any  act  pro- 
hibited or  wilfully  fails  to  perform  any  act  required 
by  any  i)rovisions  of  the  Second  War  Powers  Act,  or 
any  rule,  regulation  or  order  issued  thereunder,  shall 
be  guilty  of  an  offense. 

''Ration  Order  5C  is  a  rule,  regulation  or  order 
issued  under  and  jmrsuant  to  the  authority  contained 
in  the  Second  War  Powers  .Vet.'' 

This  instruction  was  erroneous  because  the  Second  War 
Powers  Act  did  not  rccjuire  the  performance  or  forbid  the 
performance  of  any  act  charged  in  this  information,  nor 
was  there  any  rule,  regulation  or  order  issued  thereunder, 
or  authorized  to  be  issued  under  the  Second  War  Powers 
Act,  nor  did  the  Act  make  the  performance  or  non- 
performance of  such  act  or  such  regulation  an  offense. 

Hence  the  instruction  as  to  a  matter  not  the  law  was 
erroneous. 

The  District  Court  tlu-refore  erred  in  overrulin.L;  each 
of  the  grounds  of  (lemurrer,  motions  to  (juash  and  motions 
in  arrest  of  judgment. 
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IV. 

The    Second    War    Powers    Act    Fails    to    Define    the 
Acts  Herein  as  Constituting  a  Crime. 

Any  attempt  to  create  a  crime  by  regulations  or  orders 
would  violate  the  Fifth  Amendment  to  the  Constitution  of 
the  United  States. 

A  penal  statute  must  itself  define  a  crime.  Unless  the 
statute  itself  contains  all  the  elements  of  the  offense  so 
clearly  that  men  of  common  understanding  may  know  the 
forbidden  conduct  the  statute  would  violate  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States. 

U.  S.  V.  Rccsc,  92  U.  S.  214; 

Connally  v.   General  Coiistntetiou   Co.,  269  U.   S. 
385,  70  L.  Ed.  322. 

Lanzctti  v.  New  Jersey. 

But  here  the  statute  itself  contains  xo  such  prox-isions. 
Hence  no  crime  is  charged. 

Hence  it  would  be  vio^.ati\e  of  due  i)rocess  of  law  guar- 
anteed by  the  l^^ifth  Amendriient,  in  that  anything  done 
was  arbitrary  and  cajiricious  and  without  any  law. 

U.  S.  V.  nj?()  Pounds  of  Butter,  195  hVd.  i)?7. 
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V. 

The  Trial  Court   Erred   in   Failing   to   Direct   the 

Verdict. 

As  to  cuuiit  two  of  the  information,  the  evidence  shows 
that  the  defendant  was  arretted  by  two  OTA  investigators 
on  the  inisdeniean(»r  char.^e  lierein.  that  at  the  time  of  the 
arrest  tliev  were  not  officer.s  authorized  by  tlie  United 
States  of  America  to  make  arrests,  nor  was  the  charj^e  a 
felony.  Tlie  evidence  further  sh(.)ws  that  h^oster  and 
Taylor  took  a  man  into  custody  named  h>nest  E.  Thomp- 
son, who  was  an  ex-convict.  [R.  7S.J  They  made  ar- 
rangements with  Thomi)son  to  go  to  the  place  of  business 
of  Lester  Arthur  Corson  on  Sunset  l]oule\ard.  Corson 
was  a  used  car  dealer  who  had  known  Thompson  and  i)aid 
him  commissions  for  selling  automobiles  for  Corson.  [R. 
114. 1  A  day  or  two  before  Cx)rson's  arrest  Thompson 
had  been  in  Corson's  ])lace  o{  Inisiness,  and  C^)rs()n  had 
told  him  eitlier  to  lake  his  car  back  or  give  Corson  the 
bill  of  sale  on  it.  On  the  afternoon  of  September  2.  1943, 
Thompson  went  to  Corson's  place  of  business.  The  two 
OTA  men,  b'oster  and  Ta\lor,  said  they  searched  Thom])- 
son  and  \u>  wile  be  lore  he  went  o\er. 

They  followed  him  again  wlien  he  went  o\  er  to  see 
Corson  a  second  time,  al  around  ():M)  p.  m.  Cor.sou  testi- 
fied that  Thomi)soii  endeaxored  to  sell  him  the  u.sed  car 
he  was  driving  for  S19(K).  and  that  they  were  discussing 
the  matter:  that  Thom])s()n  walked  o\er  to  the  other  auto- 
mobile he  had  sold  to  Cor  sou  a  few  day>  before  that  and 
at  that   time  the  (M'A   men  popped  up  and  arrested   him 
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and  charged  him  with  transfcrrir;,i;"  coupons  to  Thompson 
illegally.  |  R.  116.  J  At  no  time  did  the  officers  cz'cr  find 
or  actually  sec  any  coupons  in  the  possession  of  Corson. 
There  were  elements  of  a  manufactured  case  of  the  type 
which  the  law  abhors. 

Thompson  received  a  very  light  sentence  of  90  days  in 
jail  upon  his  plea  of  guilty  to  hve  counts  of  violation  of 
the  ration  laws  growing  out  of  the  possession  of  other 
coupons  in  no  way  related  to  the  appellant.  [R.  112.| 
With  this  evidence  the  Court  should  have  quashed  the 
warrant  on  the  ground  that  the  OPA  men  had  no  right  to 
make  the  arrest  and  that  there  was  no  probable  cause. 
Furthermore,  the  Court  should  have  directed  the  verdict. 

The  Government  did  not  present  any  evidence  before 
the  hrst  motion  for  directed  \erdict  |  R.  107]  to  show  that 
the  defendant  had  violated  any  rule  or  regulation  or  that 
he  was  in  unlawful  possession  of  the  stamps,  nor  did  they 
ever  show  that  he  assigned  or  transferred  any  stamps. 
The  words  assign  and  transfer  are  dehned  as  follows : 

"To  'transfer  and  assign'  in  law  is  the  conveyance 
of  right,  title  or  i)r()perty,  cither  real  or  personal, 
from  one  person  to  another." 

Curtin  v.  Koivalsky,  145  Cal.  4v31,  433: 

North  l\\vas  National  Bank  :•.  Tlioinpson,  23  S.  W. 
( 2d )  494 ; 

Hoacj  r.  McndcnhalL  V)  Minn.  333,  :^M\ 
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P)iit  since  the  words  "transfer  and  assio:n"  have  leg-al 
meanin^^s  tliat  connote  a  chan<^e  of  title  and  le.<;al  owncr- 
sliij),  and  there  could  be  n(.)  transfer  and  assi.c:nnient  with- 
out the  ability  to  do  so  le.<j:ally,  here  there  wa.s  none. 
Therefore,  since  the  .subject  matter  chari^a'd  could  not  be 
subject  to  transfer  and  assii^nnient,  and  since  the  subject 
shows  no  effort  to  transfer  and  assij^n  under  a  purported 
le^al  authority,  the  exidence  is  entirely  insufficient. 

The  Government  failed  to  prove  that  the  defendant 
actually  assigned  and  transferred  any  stami)s.  The  case 
rests  (^n  the  pure  conjecture  of  the  two  OPW  investigators 
that  they  searched  Thom])son  before  he  went  over  to  the 
lot  and  that  afterwards  he  came  back  and  he  had  the 
stamps  in  his  possession.  The  officers  further  claimed  that 
they  saw  pai)ers  ])ass  from  Corson  to  Thomi)son.  [R. 
103. 1     They  couldn't  state  what  were  in  the  pai)ers. 

When  Thom])son  wa>  fir.st  arrested  there  was  some  dis- 
cussion about  his  wanting  to  do  everything-  he  could  to 
help,  but  that  he  didn't  want  to  lea\e  his  wife  alone.  It  is 
respectfully  stibmitted  thi.s  exidence  is  insufficient  to  over- 
come the  ])resumption  of  innocence  and  is  not  substantial 
evidence  to  justify  the  \erdict.  Motions  for  directed  ver- 
dict at  the  close  of  the  government's  case  and  the  entire 
case  were  denied,  exceptions  being  taken.      [R.  107,  122.] 
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VI. 

The  Defendant's  Rights  Under  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States  Were 
Violated. 

The  defendant  moved  to  set  aside  the  information  (;n 
the  ground  that  it  was  not  filed  in  accordance  with  Section 
591,  United  States  Codes,  Annotated,  and  Section  995  of 
the  Penal  Code  of  California,  and  on  the  ground  that  there 
was  no  reasonable  and  probable  cause.  Also,  that  the  Fifth 
Amendment  to  the  Constitution  of  the  United  States  was 
violated.  These  motions  were  overruled  and  exceptions 
allowed.     [R.  52.] 

The  defendant  was  arrested  by  Jonah  Taylor  and  John 
E.  Foster.  The  charge  was  a  misdemeanor.  Thereafter 
Jonah  Taylor  swore  to  a  complaint  and  set  forth  in  his 
complaint  that  he  is  an  employee  of  the  United  States 
Government,  to  wit,  an  investigator  for  the  Office  of  Price 
Administration,  an  agency  of  the  United  States  Govern- 
ment; that  in  the  course  of  his  duty  as  investigator  for 
the  Office  of  Price  Administration,  he  made  an  investiga- 
tion of  the  matters  set  forth  and  mentioned  in  the  infor- 
mation against  Lester  Arthur  Corson,  and  tliat  lie  knows 
the  contents  of  the  information  and  that  the  matters  set 
forth  therein  are  true  of  his  own  knowledge.  The  de- 
fendant moved  to  set  aside  the  information  for  want  of 
reasonable  and  probable  cause.  Hiere  was  nothing  in  the 
verification  that  showed  any  reasonable  or  |)robable  cause, 
and  the  defendant  was  entitled  to  have  the  C\)urt  grant  the 
motion  pursuant  to  Section  591  of  the  U.  S.  C.  A.  and 
Section  995  of  the  Penal  Code  of  tlie  State  of  (  ah'fornia. 
It  was  the  duty  of  the  Court  to  take  e\  idence  as  to  wliether 
there  was  probable  cause.  It  was  also  his  duty  to  set 
aside  the  information  and  (juash  the  warrant  when  the 
defendant  had  been  illegally  arrested. 
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VTT. 
The  Defendant  Was  Denied  Due  Process  of  Law 
Because  of  the  Large  Number  of  Changes  of 
Regulations  Which  Neither  He  nor  the  Jury 
Knew,  nor  Which  Were  Contained  in  the  Charges 
Against  Him. 

When  the  case  was  first  called,  the  regulation  5C  of 
the  Office  of  Price  Administration  had  been  amended 
seventy-three  times.     |  R.  67.] 

When  the  trial  was  called  the  reticulations  had  been 
amended  more  than  a  hundred  times. 

The  District  Court  Erred  in  Instruction  Given. 

The  only  instruction  given  by  the  Court  on  what  ra- 
tion order  5C  says  or  does  not  say  is  as  follows: 

"Section  1394.8177  of  Ration  Order  5C  reads  in 
l)art : 

'(b)  No  i)erson  shall  transfer  or  assign  and  no 
person  shall  accei)t  a  transfer  or  assignment  of  any 
coupon  book  or  any  bulk,  inventory  or  other  coupon 
(whether  or  not  such  book  was  issued  as  a  ration  or 
as  part  of  a  ration  book)  or  other  evidence,  exce])t  in 
accordance  with  the  i)ro\isions  of  Ration  Order  No. 
5C.' " 

And  again  the  Court  ga\e  the  jury  instructions  as  fol- 
lows : 

"It  is  incumbent  upon  the  Government  to  prove 
beyond  a  reasonable  doubt  that  the  defendant  on  or 
about  Sei)tembcr  2,  1943,  in  the  County  of  Los  An- 
geles did  knowingly,  wilfully,  and  unlawfully  assign 
and  transier  SOO  type  TT  gasoline  ration  coupons, 
that  they   were   valid  coupons   issued   by  a   rationing 
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board  of  the  United  States,  and  that  he  transferred 
them  to  Edgar  E.  Thompson,  in  a  manner  other  than 
in  accordance  with  Ration  Order  5C,  as  amended,  and 
as  again  amended.  The  Government  must  prove  the 
charges  strictly  as  made.  If  you  have  a  reasonable 
doubt  as  to  the  proof  of  any  of  these  elements,  or  if 
the  Government  has  failed  to  prove  any  of  them,  be- 
yond a  reasonable  doubt,  you  must  acquit  the  defend- 
ant of  Count  Two  of  the  Information." 

Neither  of  these  instructions  told  the  jury  what  Ration 
Order  SC  provided  nor  the  manner  in  which  Ration  Order 
5C  provided  that  stamps  could  be  assigned  or  transferred, 
and  what  Ration  Order  5C  allows  or  forbids  [R.  128], 
(nor  what  act  is  required  by  the  Second  War  Powers  Act). 
Nor  is  there  anything  in  the  testimony  in  the  case  wherein 
the  Government  offered  any  regulations  to  the  jury  by 
which  the  jury  could  determine  whether  the  stamps  were 
or  were  not  transferred  in  accordance  with  the  provisions 
of  Ration  Code  5C  as  amended  more  than  a  hundred  times. 
It  is  respectfully  submitted  that  such  proceedings  deny  to 
a  citizen  of  the  United  States  of  America  due  i)rocess  of 
law  guaranteed  by  the  Fifth  Amendment  to  the  Constitu- 
tion. 

Wherefore,  we  i)ray  that  the  judgment  be  reversed. 

Respectfully  submitted, 

Morris  Lavinp:, 

Attorney  for  Appcllauf. 
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FOR  THE  NINTH  CIRCUIT 


Lester  Arthur  Corson, 

vs. 

United  States  of  America, 


Appellant, 


Appellee. 


APPELLEE'S  BRIEF. 


Jurisdiction. 

Appellant,  as  defendant  below,  was  charged  with  the 
violation  of  the  Second  War  Powers  Act  (Public  Law 
507,  77th  Congress,  2nd  Sess.,  March  27,  1942)  and  Sec- 
tion 1394.8177(b)  of  Ration  Order  5C  (7  F.  R.  9135) 
as  amended,  issued  pursuant  to  said  Act.  [R.  4].  He  was 
found  guilty  by  the  jury  |  R.  54J  and  the  entry  of  judg- 
ment of  conviction  and  order  denying  motion  for  new 
trial  were  made  on  November  9,  1943  |  R.  30,  31  |.  No- 
tice of  ap])eal  was  made  on  the  same  day  [R.  33  |.  The 
jurisdiction  of  this  Court  rests  on  2^  U.  S.  C..  Sections 
225  and  723a:  Rule  111  of  the  Rules  of  the  Supremr  Court 
in  criminal  cases. 
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Statement  of  the  Case. 

It  is  assumed  that  pages  1-3,  inclusive,  of  Appellant's 
Opening  Brief,  contain  appellant's  Statement  of  the  Case. 
In  so  far  as  the  same  relates  t(;  some  of  the  proceedings, 
it  is  correct;  hut  in  so  far  as  it  relates  to  facts,  it  presents 
matters  entirely  immaterial  to  the  aj^peal.  Rather  than  to 
point  out  the  immateriality  of  the  facts  and  place  them  in 
their  projjcr  chronological  order  and  perspective,  appellee 
will  in  its  Point  III  succinctly  set  out  the  material  facts 
surrounding  the  actual  commission  of  the  crime. 

Questions  Presented  by  the  Appeal. 

1.  Is  the  Second  War  Powers  Act  (50  U.  S.  C.  A. 
Apj).,  Section  600  et  scq.)  constitutional? 

2.  Is  the  commission  of  an  act  prohibited  by  Ration 
Order  5C,  issued  pursuant  to  and  after  the  passage  of  the 
Second  War  Powers  Act,  a  crime? 

3.  Does  Count  11  of  the  information  filed  against  ap- 
pellant sufficiently  cliarge  a  crime? 

4.  Was  the  information  properly   filed? 

5.  Was  the  evidence  sustaining  tlie  charge  sufficient  so 
that  Motions  for  a  Directed  X'erdict  were  properly  denied  i^ 

6.  Can  a])])ellant  (juestion  the  suHiciency  of  the  in- 
structions where  he  ne\er  re( [nested  further  instructions 
nor  excepted  to  tliose  given  on  the  ground  that  they  were 
msufficient? 
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ARGUMENT. 

I. 

Count   II   Sufficiently   Charges  an   Offense. 
(Answer  to  Appellant's  Point  I.) 

Appellant  cites  twenty-nine  cases ^  as  authority  to  sup- 
port his   argument  that   Count   Two  of   the   Information 
fails  to  state  an  offense  against  the  laws  of  the  United 
States    (Br.   4).     The  consensus  of  those  cases   may   be 
stated  in  the  words  of  this  Court's  opinion  in  Peters  v. 
United  States,  94  Fed.  127,  wherein  it  is  said  at  page  131 : 
''Every  indictment  should  charge  the  crime,  which 
is  alleged  to  have  been  committed,  with  precision  and 
certainty,  and  every  ingredient  thereof  should  be  ac- 
curately and  clearly  stated;  but  where  the  offense  is 
purely  statutory,  and  the  words  of  the  statute  fully, 
directly,   and   expressly,   without   any   uncertainty   or 
ambiguity,  set  forth  all  the  elements  necessary  to  con- 
stitute the  offense  intended  to  be  punished,  it  is  suffi- 
cient to  charge  the  defendant  in  the  indictment  with 
the  acts  coming  fully  within  the  statutory  description, 
in  the  substantial  words  of  the  statute.       Ledbetter 
v.  U.  S.,  170  U.  S.  606,  610,  18  Sup.  Ct.  774,  and  au- 
thorities there  cited;    10  Enc.   PI.   &  Prac.   483,  and 
authorities  there  cited. 

''*  *  '^  Many  of  them  [indictments]  might, 
doubtless,  have  been  made  more  definite  and  clear. 
Our  object  will  be  to  get  at  the  merits,  if  any 
there  be,  of  the  numerous  objections  urged,  —  to 
ascertain  whether  the  defendant  has  been  prejudiced 
by  the  course  pursued  by  the  court;  whether  any  of 
his  legal  rights  has  been  invaded  or  violated:  and  to 


^Kerns  v.    United   States    (C.   C.    A.    10),   74   F.    (2d)    351.  is  erroneously 

cited    as    appearing    al    page    251.     I'nitcd   States   v.    Strobach  (C.    C.    Ala.). 

48    Fed.    902,    is    erroneously"  cited    in    X'oiume    2>i.     Hale   z:  i'nited    Staffs 
(C.   C.   A.   4),  89   F.    (2d)    578,   is  erroneously  entitled  Hall. 
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brush  away  the  cobwebs  of  pure  technicahties  with 
which  the  trial  of  the  case,  as  in  all  criminal  cases, 
seems  to  be  surrounded. 

*'The  true  test  of  the  sufficiency  of  an  indictment  is 
not  whether  it  mi^ht  ])ossibly  have  been  made  more 
certain,  but  whether  it  contains  every  element  of  the 
offense  intended  to  be  charged,  and  sufficiently  ap- 
j)riscd  the  defendant  (^f  what  he  must  be  prepared  to 
meet:  and,  in  case  any  other  proceedings  are  taken 
against  him  for  a  similar  off'ense,  whether  the  record 
shows  with  accuracy  to  what  extent  he  may  plead  a 
former  accjuittal  or  conviction.  U.  S.  v.  Simmons, 
96  U.  S.  362;  U.  S.  v.  Carll,  105  U.  S.  612;  U.  S. 
V.  Hess,  124  U.  S.  483,  8  Sup.  Ct.  571 ;  Pettibone 
V.  U.  S.,  148  U.  S.  197,  13  Sup.  Ct.  542;  Potter 
V.  U.  S.,  155  U.  S.  438,  15  Sup.  Ct.  144;  Evans 
V.  U.  S.,  153  U.  S.  584,  587,  588,  14  Sup.  Ct. 
934,  939;  Batchelor  v.  U.  S.,  156  U.  S.  426,  15  Sup. 
Ct.  446;  Cochran  v.  U.  S.,  157  U.  S.  286,  2W,  15 
Sup.  Ct.  628." 

With  those  general  observations  In  mind,   the  grounds 
urged  by  appellant  are  obviously  not  well  taken. 

The  Information  is  in  the  language  of  the  statute'  and 
order'*  allegedly  violated.     Tlie  Information  refers  specih- 


sPublic  Law  507.  77th  ConK'rcss.  Title  \  Scctioti  301  C5)  ;  50  l".  S.  C. 
A.,  App.  633:  ",\ny  person  who  willfully  performs  any  act  prohibited,  or 
willfully  fails  to  perform  any  act  rcfinircd  hy  any  provision  of  this  sub- 
section (a)  or  any  rule,  regulation,  or  order  thcretmder.  whether  heretofore 
or  hereafter  issued,  shall  be  puilty  of  a  misdemeanor,  and  shall,  upon  con- 
viction, be  fined  not  more  than  .$10,000  or  imprisoned  for  not  more  than 
one  year,  or  both." 

^Ration  Order  5C,  Sec.  1394-8177(b)  :  "Xo  person  shall  transfer  or  assipn 
and  no  person  shall  accept  a  transfer  or  assignment  of  any  coupon  book 
or  any  bulk,  inventory  or  other  coupon  (whether  or  not  such  book  was 
issued  as  a  ration  book  and  whether  or  not  such  coupon  was  issued  as  a 
ration  or  as  part  of  a  ration  book)  or  other  evidence,  except  in  accordance 
with  the  provisions  of  Ration  Order  Xo.  5C."  Xote :  Appellant  docs  not 
correctly   quote    the    section    at    page    7,    Statement   of    Jurisdiction. 
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cally  to  the  forbidden  conduct,  /.  c,  the  wilful  transfer 
and  assignment  of  coupons  in  a  manner  other  than  in 
accordance  with  the  provisions  of  Ration  Order  5C,  and 
cites  the  particular  statute  and  order. 

Upon  what  authority  appellant  can  support  his  state- 
ment that  the  accused  and  the  court  did  not  know  what 
law  or  order  accused  is  charged  with  violating  is  not 
known  and  is  certainly  not  disclosed  in  his  brief.  Ap- 
parently appellant  would  have  the  United  States  set  out 
the  particular  order  Iiacc  z'crba.  That,  of  course,  need 
not  be  done  as  the  Courts  will  take  judicial  notice  thereof. 

United  States  v.  Casey  ( D.  C.  E.  D.  Ohio,  1918), 
247  Fed.  362. 

The  requirements  enunciated  in  the  Peters  case  were 
entirely  satisfied.  The  Information  here  charged  the  de- 
fendant with  the  offense  in  the  language  of  the  Second 
War  Powers  Act  and  the  applicable  order  promulgated 
pursuant  to  said  Act,  with  sufficient  description  to  inform 
the  defendant  of  the  knowledge  of  the  offense  charged 
and  the  cause  of  the  accusation  and  with  such  certainty 
that  he  could  prepare  his  defense  and  plead  the  judg- 
ment in  l)ar  in  subsequent  prosecution  for  the  same  offense. 
That  is  enough. 

Taylor  v.    United  States    (C.   C.   A.   9,   April   26, 
1944),  142  F.  (2d)  808; 

Feicjin  v.  United  States  (C.  C.  A.  9,   1922),  279 
Fed.  107: 

Ohnstead  v.  United  States  ( C.  C.  A.  9,  1928).  29 
F.  (2d)  239; 


Young  v.  United  States  (C.  C.  A.  9,   1921),  272 
Fed.  967; 

DelVaira  v.  United  States  (C.  C.  A.  9,  1926),  10 
F.  (2dj  102; 

/'.  I^uffino  V.  United  States  (C.  C.  A.  9,  1940 J,  114 
F.  (2d)  690. 

It  is  sufticicnt  to  charge  a  statutory  crime  in  the  words 
of  the  statute  where,  as  here,  the  words  themselves  freely, 
directly  and  expressly,  without  uncertainty  and  ambiguity, 
set  forth  all  the  elements  necessary  to  constitute  the  of- 
fense intended   to  be  punished. 

Aciinia  Knbo  v.  United  States  (C.  C.  A.  9,  1929), 
31  F.  (2d)  88. 

As  a  matter  of  fact,  appellant  does  not,  as  he  cannot, 
urge  that  the  Information  fails  to  state  e\ery  element  of 
the  offense  charged,  that  he  did  not  know  what  he  had  to 
meet,  or  that  the  regulation  does  not  show  with  accurac) 
the  extent  to  which  he  may  plead  the  conviction.  Appel- 
lant seen'is  to  make  only  one  complaint:  he  did  not  know 
the  nature  and  cause  of  the  accusation  because  he  coulcl 
not,  or  it  was  difticult  to,  tnid  the  statute  or  order.  Suc'n 
a  complaint  ob\iously  lias  no  merit.  If  ai)pellant  in  good 
faith  could  not  fmd  the  statute,  he  could  ha\e  secured  the 
same  through  a  Motion  for  Bill  of  Particulars.  It  is 
significant  that  he  (//(/  luU  make  >uch  a  motion. 
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11. 

The  Second  War  Powers  Act  Properly  and  Legally 
Provides  That  the  Wilful  Performance  of  an  Act 
Prohibited  by  an  Order  Issued  Pursuant  Thereto, 
Viz.,  Ration  Order  5C,  Constitutes  an  Offense 
Against  the  Laws  of  the  United  States.  (Answer 
to  Appellant's  Points  II,  III  and  IV.) 

A.  Appellant's  Position. 

A  direct  criminal  sanction  for  the  enforcement  of 
rationing  regulations  and  orders  is  provided  in  the  Second 
War  Powers  Act  of  1942  (Public  Law  507,  77th  Con- 
gress, 2nd  Sess.),  Title  III,  Section  2  (a)(5)  (See  foot- 
note 2).  Therefore,  direct  criminal  prosecution  can  be 
brought  against  any  person  who  has  violated  any  ration- 
ing order  or  regulation  even  though  such  order  or  regula- 
tion was  not  issued  until  after  the  effective  date  of  the 
Act,  of  March  27,  1942.  It  should  be  carefully  noted 
herein  that  the  information  charges  not  only  a  violation 
of  the  provisions  of  an  order  but  also  a  violation  of  the 
Second  War  Powers  Act  itself  by  so  stating  specifically 
and  further  alleging  that  the  defendant  acted  "contrary 
to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided."    [R.  4]. 

B.  The  Second  War  Powers  Act  and  Ration  Order 
5C  Are  Constitutional  as  a  Lp:gal  and  \'alid 
Delegation  of  Power. 

The  provisions  of  the  Second  War  Powers  Act.  pursu- 
ant to  which  Ration  ( )r(ler  5(^  was  issued,  through  the 
Office  of  Price  Administration,  are  not  unconstitiuional 
as  an  invalid  delegation  of  power. 


In  Uiiilcii  States  :'.  h\iiuhill  (  D.  C.  E.  D.  N.  Y.,  1943), 
50  F.  SiiiJp.  139,  the  court  was  confronted  with  the  con- 
stitutionality of  the  ])articular  ration  order  and  section 
thereof  to  be  considered  lierein.     The  court  therein  stated: 

'*The  i)uri)o.se  of  this  enactment  was  to  promote 
the  general  welfare  and  allocate  the  control  of  gaso- 
line supply  that  wa>  necessary  for  the  defense  of  the 
United  States.  11ie  President  could  not  fulfill  these 
functions  individually  but  had  to  do  so  through  vari- 
ous agencies. 

"The  Executi\e  Orders  of  the  President  of  the 
United  States,  and  the  rules  and  regulations  pre- 
scribed by  the  administration  office  of  Price  Ad- 
ministrator issued  pursuant  thereto,  are  valid  and 
etYectual  and  do  not  vicjlate  any  provision  of  the 
Constitution  of  the  United  States  or  any  laws  of  the 
United  States.'' 

That  decision  was  appealed  to  the  Circuit  Court,  and  in 
United  States  z'.  Randall  (C.  C.  A.  2,  1944,)  140  l\  (2d) 
70,  the  lower  court  was  afiirmed  in  the   followini^   words: 

"(1)  Subsection  (a)  (2)  of  section  2  of  Act  of 
June  2S,  1940,  as  amended  by  Second  War  Powers 
Act  of  1942,  S301,  section  ^33,  50  U.  S.  C.  A.  Ap- 
penchx,  pr(»\ides  that  whene\er  the  President  'is 
satisfied  that  tlie  luUinment  of  re([uirements  for  the 
defense  of  tlie  I'nited  States  will  result  in  a  shortage 
in  the  sui)i)ly  of  any  material  or  of  any  facilities  for 
defense  *  *  '^\'  he  nia\-  allocate  .such  material  or 
facilities  in  such  manner  as  'he  shall  deem  necessary 
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or  appropriate  in  the  public  interest  and  to  promote 
the  national  defense.'  Other  provisions  authorize 
the  President  to  obtain  such  information,  require 
such  reports  and  make  such  investigations  as  he  may 
in  his  discretion  think  necessary  or  appropriate  to 
the  enforcement  or  administration  of  the  subsection 
and  to  exercise  his  powers  and  discretion  through 
subordinates.  He  did  so  through  the  Office  of  Price 
Administration.  We  entertain  no  doubt  that  the 
standard  which  the  statute  sets  up  is  amply  sufficient 
to  meet  the  claim  of  invalid  delegation.  See  McKin- 
ley  V.  United  States,  249  U.  S.  397,  399,  39  S.  Ct. 
324,  63  L.  Ed.  668,  Avent  v.  United  States,  266  U.  S. 
127,  130,  45  S.  Ct.  34,  69  L.  Ed.  202." 

In  United  States  v.  Maviglia  (D.  C.  N.  J.,  1943),  52  F. 
Supp.  946,  the  defendant  was  charged  with  violation  of 
Section  1394.8177 (cj  of  Ration  Order  5C.  The  Court 
therein  found  the  Second  War  Powers  Act  and  the  Regu- 
lation constitutional. 

See  also:  O^Neal  v.  United  States  (C.  C.  A.  6,  1944), 
140  F.  (2d)  908,  cert.  den.  321  U.  S.  [Xo.  2 J  vii;  Hen- 
derson V.  Bryan  (  D.  C  S.  D.  Calif.,  1942);  4()  V.  Supp. 
682;  United  States  v.  lire  Center  (D.  C.  Del.,  1943 j,  50 
V.  Sup]).  404  (all  regarding  tire  rationing  regulations); 
United  States  r.  IVricjht  (  D.  C.  Del.,  1943),  48  V.  Supj). 
687  (regarding  l^ation  Order  Xo.  3);  Brazen  ?'.  Bernstein 
(D.  C.  M.  D.  Pa.,  1943),  49  F.  Supp.  729  (regarding 
meat  rationing). 
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C.     Thl:    Second    War    Powers    Act    Creates    the 
Crime  CiiARciEu  Herewith. 

It  is  apparent  that  appellant  must  limit  himself  to  the 
argumeni  that  the  Second  War  Powers  Act  did  not  au- 
thorize the  Ration  Order  5C  because  the  penal  provisions 
therein  did  not  make  a  crime  the  particular  acts  which 
appellant  is  accused  oi  doin^^  Such  a  limitation  is  forced 
upon  appellant  when  his  statements  and  authorities  in 
Points  11,  111  and  W  are  analyzed.  Point  II  is  bottomed 
on  the  statement  that,  "'Hiere  are  no  penal  provisions  in 
the  Second  War  Powers  Act  of  March  27,  PJ42  relating 
to  the  matters  herein  charged"  (Br.  6).  Appellant  cannot 
be  overlooking  the  section  of  the  Act  making  it  a  crime 
i(jr  any  person  "whcj  willfully  performs  any  act  pro- 
hibited *  *  *  by  any  provision  of  this  subsection  (a) 
or  any  rule,  regulation  or  order  thereunder,  zuhcthcr  here- 
tofore or  hereafter  issued,  *  '■'  *  shall  be  guilty  of  a 
misdemeanor,  and  >]iall,  u})on  conviction  be  lined  not  more 
rhan  $10,000  or  imjjrisoned  for  more  than  one  year,  or 
both,"  ( enij)hasis  sui)plied).  The  act  manifestly  makes 
criminal  tlic  willt'ul  performance  of  any  act  ])rohibited  by 
Ration  Order  5C.'  Point  111  states  (\\v.  7)  that  "This 
Order  cannot  make  criminal  that  wliich  the  statute  itself 
does  not  make  criminal."  Point  1\"  (  \\r.  9)  argues  that 
the  Act  cloes  not  deline  the  crime  and  therefore  any  at- 
tempt to  create  a  crime  by  regulation  is  illegal. 

A])i)ellant  in  attacking  tlie  instruction  gi\en  by  the  Dis- 
trict  Cotu't    (Br.  S)   discloses  the  heart  of  his  argument 


^Appellant  does  not  cotitciul  tli;it  Ration  Order  5C  was  not  properly 
promnlpated  in  accordance  with  tin-  Second  War  I^nvors  \cl.  For  a  his- 
tory of  Ration  Order  5C  and  the  scqnence  of  events  whereby  it  was  issued 
hv  the  Office  of  Price  .Administration  see  United  Slati's  r.  KandaU,  50  1" 
Supp.    139. 
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when  he  states  that  the  instruction  was  erroneous  because 
the  Second  War  Powers  Act  "did  not  require  the  perform- 
ance or  forbid  the  performance  of  any  act  charged"  nor 
"did  the  act  make  the  performance  or  non-performance  of 
such  act  or  such  regulation  an  offense." 

The  Second  War  Powers  Act  provides  that  "whenever 
the  President  is  satisfied  that  the  fulhUment  of  require- 
ments for  the  defense  of  the  United  States  will  result  in  a 
shortage  in  the  supply  of  any  material  or  of  any  facilities 
for  defense  or  for  private  account,  or  for  export,  the 
President  may  allocate  such  material  or  facilities  in  such 
manner  upon  such  conditions  and  to  such  extent  as  he 
shall  deem  necessary  or  appropriate  in  the  public  interest 
and  to  promote  the  national  defense."  Further,  the  Act 
(Section  2(a)(8))  clearly  authorizes  the  President  to 
delegate  that  power. 

It  is  not  the  Ration  Order  SC  but  the  Second  War 
Powers  Act  in  Section  2(a)(5)  which  creates  the  par- 
ticular crime.  The  legality  of  such  a  position  is  well  estab- 
lished by  the  authorities.  In  United  States  v.  Grimaud 
( 1910),  220  U.  S.  506,  55  L.  Ed.  563,  31  S.  Ct.  480,  the 
Court  considers  the  entire  matter  of  Congressional  right 
to  i)r(jvide  general  regulations  for  various  and  varied  de- 
tails.    In  it  the  following  opinion  is  stated  at  page  521  : 

"Ft  is  true  that  there  is  no  act  of  Congress  which, 
in  ex])ress  terms,  declares  that  it  shall  be  unlawful 
to  graze  sheep  on  a  forest  reserve.  But  the  statutes, 
from  which  we  have  quoted  declare,  that  the  j^rivilege 
of  using  reserves  for  'all  ])r()i)er  and  lawful  purposes' 
is  subject  to  the  i)ro\iso  that  the  person  so  using  them 
shall  comi)ly  'with  the  rules  and  regulations  co\ering 
such  forest  reservation.'     The  same  act  makes  it  an 
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offense  to  violate  those  regulations,  that  is,  to  use 
them  otherwise  than  in  accordance  with  the  rules 
established  by  the  Secretary/' 

and  at  page  522 : 

"A  violation  of  reasonable  rules  regulating  the  use 
and  occupancy  of  the  i)roperty  is  made  a  crime,  not 
by  the  Secretary,  but  by  Congress.  The  statute,  not 
the  Secretary,  fixes  the  penalty." 

and  at  page  523 : 

"The  Secretary  did  not  exercise  the  legislative 
power  of  declaring  the  penalty  or  fixing  the  punish- 
ment for  grazing  sheep  without  a  permit,  but  the 
punishment  is  imposed  by  the  act  itself.  The  offense 
is  not  against  the  Secretary,  but,  as  the  indictment 
properly  concludes,  'contrary  to  the  laws  of  the 
United  States  and  the  peace  and  dignity  thereof.'  " 

In  United  States  v.  Casey  (D.  C.  Ohio,  1918),  247  Fed. 
362,  the  Court  in  considering  a  demurrer  and  motion  to 
c[uash  an  indictment  for  violation  of  a  regulati(ni  of  the 
Secretary  of  War  promulgated  pursuant  to  the  Selective 
Service  Act.  at  page  365,  states: 

"The  regulation  promulgated  by  him  (\()c<  nnt  de- 
clare its  violation  a  ])imishable  offense.  Tt  is  the  act 
of  Congress  which  declares  that  the  \'iolation  of  such 
regulation  after  its  ])romulgation  shall  constitute  a 
misdemeanor  by  the  ])erson  transgressing  it,  and  that 
he  shall  be  fined  or  imprisoned,  or  both,  as  a  penalty 
therefor.  United  States  v.  Hreen  ( C.  C. ).  40  Fed. 
402;  Railroad  Co.  v.  Commissioners,  1  Ohio  St.  77, 
88,  89;  Union  Bridge  Co.  v.  United  States,  204  U.  S. 
364,  27  Sup.  Ct.  367,  51  L.  Kd.  S23\  Dastervignes  v. 
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United  States,  122  Fed.  30,  58  C.  C.  A.  346  (C.  C. 
A.  9);  United  States  v.  Ormsbee  (D.  C),  74  Fed. 
207." 

Appellant  cites  two  cases  in  support  of  the  statement 
that  "a  regulation  cannot  make  its  violation  a  criminal 
offense  in  the  absence  of  a  statute  making  it  an  offense" 
(Br.  8). 

The  case  of  the  Interstate  Commerce  Commission  v. 
Cincinnati,  N.  O.  &  T.  P.  R.  Company  (1897),  167  U.  S. 
479,  42  L.  Ed.  243,  17  S.  Ct.  896,  concerns  the  jurisdic- 
tional power  of  the  Interstate  Commerce  Commission  to 
make  a  certain  order  and  is  not  a  criminal  action.  It  is 
seen  at  once  that  that  case  is  not  in  point.  The  case  of 
United  States  v.  Eaton  (1892j,  144  U.  S.  677,  36  L.  Ed. 
591,  12  S.  Ct.  764,  is  a  criminal  action,  but  the  circum- 
stances therein  do  not  tit  the  instant  cause  because,  as 
clearly  pointed  out  in  the  Grimand  case,  the  Eaton  case 
can  be  distinguished  on  the  ground  that  therein  the  act 
made  criminal  the  failure  to  omit  any  of  tlic  things  "re- 
quired by  law,"  whereas  in  tlic  instant  cause  the  Act 
makes  criminal  the  doing  of  things  prohibited  by  "any 
rule,  regulation  or  order  thereunder  whether  heretofore  or 
hereafter  issued." 

As  stated  in  United  States  ?•.  Sniiill  (  1915),  236  U.  S. 
405,  59  L.  Ed.  641,  35  S.  Ct.  349,  tlic  only  (juestion  is 
whether  tlu'  regukition  was  one  that  could  be  imposed, 
and    an    inrjuiry    into    that    matter    is    divided    into    two 
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branches:  [I)  Was  the  regulation  addressed  to  the  en- 
forcement of  the  laws?  {2)  Was  it  inconsistent  with  any 
specific  provision  oi  the  statute?  That  Ration  Order  5C 
could  be  imposed  has  already  detinitely  been  decided  in  the 
Randall  cases,  supra,  and  the  Mariijlia  case,  supra.  See, 
also:  SItrcz'cport  liinjraviiuj  Co.  z'.  United  States  (C.  C 
A.  5,  1944j,  143  F.  {2d)  222, 

In  Point  1\'  appellant  cites  three  cases""'  as  authority  for 
the  proposition  that  the  statute  itself  must  contain  all  the 
elements  of  the  offense  so  clearly  that  men  of  common 
understanding  may  know  the  conduct  forbidden.  But 
what  these  cases  really  hold  is  that  the  criminal  statute 
cannot  be  so  vague  that  men  of  common  intelligence  must 
guess  at  its  meaning.  Such  a  situation  is  not  present  here 
nor  does  api)ellant  contend  that  it  is. 

In  conclusion,  to  paraphrase  the  closing  W(^rds  of  the 
opinion  in  United  States  7-.  Raiidall  ( C.  C.  A.  2,  1942), 
supra,  how  it  can  seriously  be  argued  that  the  \i()lation 
of  the  ration  order  is  not  a  criminal  offense  ])asses  our 
comi)rehensi()n  in  view  oi  Section  2(a)(5)  n\  the  Second 
War  r\)wers  Act.  It  is  not  neces>ary  that  the  congres- 
sional act  s])ecirically  forbid  tlie  exact  conduct  so  long  as  it 
forbids  the  conduct  prohibited  by  an  order  projKTly  issued 
pursuant  thereto. 


-Lanzctti  v.   New  Jersey  is   rcporicd   in  306  l\   S.  451.  S3  L.   Ed.  S88.  59 
S.    Ct.   618. 
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III. 
There     Was     Substantial     Evidence     Sustaining     the 
Charge;  Therefore,  There  Was  No  Error  in  De- 
nying the  Motions  for  a  Directed  Verdict.     (An- 
swer to  Appellant's  Point  V.) 

It  has  been  settled  by  this  Court  that,  on  motion  for  a 
directed  verdict  for  defendant  in  a  criminal  case,  if  there  is 
''proper,  legal,  competent  or  substantial  evidence  sustain- 
ing the  charge,"  *it  should  be  submitted  to  the  jury. 
Maiicjcn  v.  United  States  ( C.  C.  A.  9,  1935),  80  F.  (2d) 
199,  202;  Gorin  v.  United  States  (C  C.  A.  9,  1940),  HI 
F.  (2d)  712.  The  government  presented  such  evidence 
at  the  trial,  and  the  District  Court  committed  no  error  in 
denying  appellant's  motions  for  a  directed  verdict. 

Before  briefly  considering  that  evidence,  we  wish  to 
point  out  that  appellant's  remarks  concerning  the  evidence 
(Br.  2,  3,  10-12)  are  replete  with  erroneous  and  imma- 
terial statements.  The  jury  found  the  issues  in  favor  of 
the  government  and  reargument  concerning  defense  matter 
is  impertinent.^  Further,  some  of  the  matters  urged  are 
bottomed  upon  points  not  raised  at  the  trial  or  in  this 
appeal.'^ 

The  case  presented  by  the  government  proved  the  fol- 
lowing facts  material  to  the  present  issue: 

John  E.  Foster  and  Jona  H.  Taylor,  two  OP  A  investi- 
gators    (hereinafter     referred     to     as     "investigators"), 


^The  continual  emphasis  upon  Thompsons  sentence  (Rr.  .V  11):  the 
mention  that  he  was  an  ex-convict  (Br.  2,  10)  ;  and  the  statement  ahout 
his  wantinj^T  to  help  (Br.  3.  12).  have  no  proper  place  in  this  cause  at  this 
time. 

"^H.ff.,  no  error  is  specified  that  the  warrant  should  have  heen  quashed 
because  the  arresting  officers  had   no  authority  to   make  the  arrest. 
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searched  one  luli^ar  K.  '['\v>n\\)>(n^  and  his  wife  and  his 
car  at  ab^nt  ():M)  p.  ni..  September  2,  1943,  and  found  no 
gasoline  rationinj^  coupons  of  any  kind  in  their  possession 
or  in  the  car  |  K.  71.  99|.  The  two  investigat(jrs  then 
folKnved  Thompson,  who,  with  his  wife,  drove  in  their 
car  to  8801  Sunset  Boulevard  [R.  71,  85 J.  The  investi- 
gators were  in  their  own  car  and  had  Thompson  under 
(observation  at  all  times  [R.  71  |.  Thompson  parked  his 
car  next  to  the  above  address  which  was  a  used  car  lot 
\\\.  72  \.  The  investigators  i)arked  their  car  across  Sun- 
set P^oulevard  |  R.  72 1 .  Thompson  got  out  of  his  car, 
went  to  tlie  lot  adjoining  8801,  talked  to  the  man  there 
|R.  72  I .  Defendant  Corson  then  drove  up,  walked  over 
to  Thompson  and  the  other  man  [R.  73].  No  contact  was 
made  among  any  of  the  three  [R.  73 1.  Thompson  and 
Corson  returned  to  the  lot  at  8801  [R.  73  |.  Corson  went 
to  the  back  of  the  lot  [R.  73  | ,  returned  to  Thompson  and 
handed  him  a  white,  folded  package  which  Corson  had 
taken  from  his  inside  coat  pocket  [R.  74].  Thomp.son  j)ut 
the  ])ackage  in  his  right,  outside  coat  pocket  [R.  74.  101  J. 
The  investigators  immediately  started  their  car,  i)roceeded 
across  the  street,  got  otit  of  the  car  |  R.  74  | .  Taylor  took 
from  Thompson's  right,  outside  coat  pocket  the  said 
l)ackage  consisting  of  foiu-  sheets  ol  gasoline  coupon-, 
totalling  800  type  **TT"  cotipons  |  R.  7?,  76,  lOOJ.  From 
the  time  the  investigators  had  searched  Thom])Son  at  6:30 
]).  m.  until  'I'aylor  took  the  coti])ons  otu  ot*  Thomp.son's 
jiocket.  Thompson  had  never  been  out  of  the  vision  of 
either  inxestigators  "e\en  I'or  a  .second"   |  R.  7.^  | . 

While  ininiaterial.  it  should  be  j)ointed  oiu  i'or  the  clari- 
fication ot*  the  Cotn-t  that  Thomi)S()n  had  seen  (^orson 
tzcicc  in  the  same  day.     The  tirst  time  he  saw  him,  nothing 
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material  occurred  [R.  ^3,  89 1  and  afterwards  he  was 
actually  out  of  the  sight  of  the  investigators  [R.  89],  but 
the  second  time  was  the  time  that  the  transfer  alleged  in  the 
Information  took  place.  It  was  just  prior  to  this  last 
visit  that  Thompson,  his  wife  and  his  car  were  searched 
and  from  that  time  until  the  investigators  took  the  coupons 
from  his  person  after  Corson  had  transferred  them  to  him 
he  was  continually  in  the  sight  of  the  investigators 
[R.  89]. 

Appellant's  claim  that  the  Court  should  have  directed 
the  verdict  is  based  upon  two  matters: 

1.  Appellant  states  that  "At  no  time  did  the  officers 
ever  find  or  actually  see  any  coupons  in  the  possession  of 
Corson"  (Br.  11).  That  statement  is  palpably  erroneous. 
The  investigators  saw  Corson  hand  the  folded  "package" 
to  Thompson — who,  they  knew,  had  no  coupons  on  him — 
and  when  they  took  this  "package"  which  Thompson  had 
placed  in  his  right-hand  pocket,  they  found  it  to  be  800 
type  "TT"  gasoline  coupons.  Thus,  the  investigators  had 
seen  the  coupons  actually  in  the  possesion  of  Corson  when 
he  took  them  out  of  his  pocket  and  handed  them  to 
Thompson. 

2.  The  government  proved  that  Corson  had  violated 
Ration  Order  5C  when  it  proved  that  he  had  assigned  and 
transferred  the  coupons  to  Thompson.  The  word  "as- 
signed" means  "to  transfer."  Black's  Law  Dicti(Miary 
(3d  Ed.),  page  134;  Sez'cnth  Nat.  Hank  7'.  Shcnandoali 
Iron  Company  ( C.  C.  \'a.,  1887),  35  Vvcl  43().  440. 
Ration  Order  3C  itself  provides  the  (Icfniition  of 
"transfer"  in  Section  13^M. 7331  (2)  (40)  thereof,  wherein 
it  is  delined  as  to  "sell,  give,  exchange,  lea^e,  lend,  dclixer. 
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supply  or  furnish."  The  handing  of  the  coupons  from 
Corson  to  Thompson  Natislich  the  requirements  of  the 
order.  \i\x'n  the  detinition  proposed  by  api)ellant  (Br. 
11),  that  the  words  "tran>fer  and  assign"  mean  the  con- 
veyance of  right,  title  or  i)roperty,  either  real  or  personal, 
trom  one  person  to  another,  tits  the  facts  herein  and  the 
jury  was  in>tructe(l  on  the  i)articular  i)oint  invoKed  in  the 
manner  requested  by  defendant  [R.  12cS,  134). 

IV. 
The  Information  Was  Properly  Filed  and  Such  Filing 
Violated    No    Rights    of    Appellant.    (Answer    to 
Appellant's  Point  VI.) 

While  appellant  claiius  in  his  Point  \T  (Br.  13)  that, 
(a)  the  Information  was  not  tiled  in  accordance  with 
Section  591.  U.  S.  C.  A.,  and  Section  995,  Penal  Code  of 
California,  (b)  it  was  hied  without  reasonable  and  prob- 
able cause,  and  (c)  tlie  b^iftli  Amendment  to  the  Consti- 
tution was  \iolated,  no  authority  is  cited  or  argument 
made  to  show  liow  or  in  wliat  way  the  claims  are  correct 
or  applicable  to  this  catise.  A])pellee  asserts  that  no  rights 
to  which  defendant  was  entitled  were  \iolated. 

Section  591  of  Title  IS,  U.  S.  C.  (to  which  a])i)ellant 
ret'ers,  it  i>  a>sume(l )  api)lies  to  State  procedtu'e  for  arrest, 
imi)ris()nment,  or  bail  and  not  to  procedure  in  Federal 
Courts.  MrXiihh  r.  L'uitcd  States  ( C.  C.  A.  (),  1944), 
142  V.  (2(1)  ^)()4;  Rofli  r.  ['nitcd  States  (C.  C.  A.  6, 
1923),  2^)4  V.  475:  Cf.  United  States  z'.  Pozclozcski  (D. 
C.  E.  I).  Pa.,  PMl),  270  Fed.  285;  United  States  r. 
Kelley  (C.  C.  A.  2,  1932),  55  F.  (2d)  67. 
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The  application  of  Section  995,  Penal  Code  of  Cali- 
fornia** is  equally  untenable,  assuming  for  argument  that 
its  effect  must  be  examined.  The  section  applies  only  to 
indictments  or  informations.  Every  public  offense  in 
California  must  be  prosecuted  by  indictment  or  informa- 
tion, except,  among  others,  "offenses  tried  in  municipal, 
justices'  and  police  courts."  Penal  Code,  Section  682. 
Those  courts  have  exclusive  jurisdiction  of  misdemeanors. 
Penal  Code,  Section  1462  (municipal  courts),  Section 
1425  (Justices'  courts;,  Section  1461  (police  courts). 
Before  those  courts  proceedings  are  commenced  by  com- 
plaint and  no  indictment  or  information  is  used.  Penal 
Code,  Section  1426.  Therefore  Section  995,  applying  only 
to  indictments  or  informations,  which  are  to  be  used  only 
in  felony  cases,  does  not  govern  misdemeanors;  as  the  in- 
stant cause  is  a  misdemeanor,  that  section  has  no  relevancy 
herein. 

Basically,  appellant's  objection  to  the  information  seems 
to  relate  to  the  filing  thereof  on  the  grounds  that  (a)  the 
verification  did  not  show  any  reasonable  or  probable  cause 
and  (b)  the  court  failed  in  its  alleged  duty  to  take  evi- 
dence to  see  if  such  cause  were  present.     That  objection 


^99S.  The  indictment  or  information  must  be  set  aside  by  the  court  in 
which  the  defendant  is  arraigned,  upon  his  motion  in  either  of  the  following 
cases : 

If  it  he  an  indictment: 

].  Where  it  is  not  found,  indorsed,  and  presented  a'^  prescrihcd  in  this 
code. 

If    it    he    an    information: 

1.  That  l)efore  the  filing  thereof  the  defendant  had  not  hecn  IcKally 
committed   by  a   magistrate. 

2.  That  the  defendant  had  been  committed  without  n-asonabK-  or  prob- 
able cause. 
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is  instantly  disposed  of  by  the  case  of  Wagner  v.  United 
States  (C\  C.  A.  9,  1923  j,  3  V.  (2dj  S()4,  wherein  it  was 
stated : 

"On  the  jiresentation  of  the  case  in  tliis  court,  how- 
ever, the  ])laintirfs  in  error  raised  tlie  additional  ques- 
tion of  the  jurisdiction  of  the  court  below\  on  the 
f^^round  that  the  information  was  not  based  on  prob- 
able cause,  as  recjuired  by  the  Fourth  Amendment  to 
the  Constitution,  nor  upon  a  findin^^  of  probable  cause 
by  any  court,  judge,  or  commissioner,  nor  upon  any 
I)reliminary  hearing  to  ascertain  whether  there  was 
probable  cause. 

"This  and  other  courts  have  held  that  the  verifica- 
tion of  an  information  is  not  required  by  any  statute, 
and  that  it  is  only  where  the  issuance  of  a  warrant 
of  arrest  is  sought  tipon  this  information  that  there 
must  be  an  affidavit  of  one  who  knows  the  facts. 
Weeks  V.  United  States,  216  F.  292,  132  C.  C.  A. 
430,  L.  R.  A.  1915B,  651,  Ann.  Cas.  1917C,  524; 
Brown  v.  United  States,  257  F.  703,  168  C.  C.  A. 
653;  Carney  v.  United  States  (C.  C.  A.),  295  F.  607; 
Farinelli  v.  United  States  (C.  C.  A.),  297  F.  198. 
Here  there  is  no  question  of  the  legality  of  a  warrant 
of  arrest,  nor  does  it  appear  from  the  transcript  thai 
any  such  warrant  was  ever  issued  or  applied  for." 

in  tlie  in.stant  cause  a  warrant  was  applied  for  and 
issued,  hut  the  information  was  \eritied  by  the  investi- 
gator as  "trtie  of  his  own  knowledge"  [1\.  5|.  Such  a 
verification  fultills  constitiuional  re(iuirements.  Broioi  v. 
United  Stales  (  C.  C.  A.  '),  1919;,  257  Fed.  703,  cert.  den. 
251  r.  S.  554;  Cf.  Inim  :\  United  States  (C.  C.  A.  9, 
1928),  2S  \\  (2(1)  ?(y\  iMU'ther,  no  nu.ition  to  quash  the 
zcarrani  was  ever  made  [R.  lOj. 
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V. 

Appellant  Cannot  Question  the  Sufficiency  of  the  In- 
structions Because  He  Made  No  Request  for 
Further  Instructions  or  Excepted  to  Those  Given 
on  the  Ground  of  Insufficiency  nor  Was  Appel- 
lant Denied  Due  Process  of  Law.  (Answer  to 
Appellant's  Point  VII.) 

Appellant  contends  that  the  Court  should  have  more 
fully  and  comprehensively  instructed  the  jury  concerning 
the  provisions  of  Ration  Order  5C  because,  as  appellant 
believes,  the  order  had  been  amended  more  than  one  hun- 
dred times  and  the  jury  should  have  been  told  what  it 
allowed  or  forbade.  Appellee  sees  no  merit  in  such  a  con- 
tention. 

However,  whatever  may  be  appellant's  present  position, 
the  trial  court  committed  no  error.  Appellant  did  not  re- 
quest any  such  charge  as  he  now  claims  the  court  should 
have  made  [R.  133]  nor  did  he  take  exception  to  any  fail- 
ure to  so  charge  [R.  130].  Until  a  request  is  presented 
there  is  no  opportunity  for  the  court  to  make  a  ruling,  and, 
when  no  request  is  made,  there  is  no  ruling.  The  trial  court 
properly  covered  the  issues  and  any  failure  to  instruct 
cannot  be  assigned  as  error.  Moreover,  appellant  did  not 
assign  as  error  the  failure  to  so  instruct  [R.  142,  143]. 
Bradshaw  v.  United  States  (C.  C.  A.  9,  1920),  15  F. 
(2d)  970. 

Appellant  did  not  exce])t  to  [R.  130|  and  assign  as  error 
|R.  143 1  the  instruction  gi\cn  wluTcin  Ration  ( )r(k'r  SC 
was  quoted.  That  sncli  was  not  error  lias  i)een  herein- 
before discussed.  At  no  time  did  ai)i)ellant  exce])t  to  the 
giving  thereof  for  the  reason  now  proposed.  lM)r  example. 
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ill  his  ^^ruunds  of  appeal  [R.  33],  no  such  error  was 
claimed.  X(»  error  can  therefore  now  be  predicated.  Local 
Rule  14(1));  Gilsou  v.  United  States  (C.  C.  A.  2.  1919), 
258  Fed.  588.     In  this  case  it  was  stated: 

"On  due  request  the  trial  jud,c:e  mio^ht,  and  doubt- 
less would,  have  descended  into  greater  i^articularity 
in  respect  of  the  overt  acts  charged  and  proven.  But 
as  a  general  proposition  of  law  the  charge  was  so 
plainly  right  as  to  need  no  justification;  and  in  so  far 
as  it  was  insufficient  or  too  general  in  respect  of  this 
particular  case  or  these  particular  defendants,  the 
exception  did  not  fairly  or  at  all  direct  the  attention 
of  the  court  to  the  insufficiency  now  complained  of. 
The  exception  was  not  sufficiently  definite  to  call  the 
court's  attention  to  the  particular  matter  objected  to, 
and  give  opportunity  to  correct  it." 

Conclusion. 

For   the   foregoing   reasons,   we   contend   the   judgment 
below  should  be  affirmed. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attor)iey. 

James  M.  Carter, 

Assistant   United  States  Attorney, 

Arthtr  Livingston, 

Assistant   United  States  .Ittorney. 

Attorneys  for  Appellee. 
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United  States  Codes.  Title  18.  Sec.  556 13 

United  States  Codes,  Title  44,  Sec.  307 15 

United  States  Codes  Annotated,    Title  18,  Sec.  591 11 


No.  10607 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Lester  Arthur  Corson, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


PETITION  FOR  REHEARING. 


Comes  now  the  United  States  of  America,  appellee  in 
the  above  entitled  cause  and  presents  this,  its  Petition  for 
Rehearing  of  the  above  entitled  cause,  and  in  support 
thereof  respectfully  shows: 

Statement  of  Grounds  for  Rehearing. 

That  the  opinion  of  this  Honorable  Court,  reversing 
the  judgment  of  conviction  in  the  above  entitled  case : 

(1)  Misconstrues  and  overlooks  the  factual  situation 
on  which  the  conviction  was  based  and  the  application 
of  the  instructions  as  given  to  said  factual  situation. 

(2)  Considers  the  instructions  given  in  the  trial  court 
as  applying  to  a  factual  situation  which  did  not  exist  in 
the  trial  of  the  case. 

(3)  Disregards  entirely  the  rule  that  error  must  be 
prejudicial  before  a  convictir)n  will  be  reversed. 


(4j  Ignores  the  fact  thai  no  instructions  were  re- 
quested by  the  defendant,  appellant  herein,  as  to  the 
manner  in  which  a  transfer  of  gas  coupons  could  be 
made  in  accordance  with  Ration  Order  5  C. 

(5)  Ignores  the  fact  that  the  instruction  which  this 
Court  claims  sets  no  standard  of  conduct  was  an  instruc- 
tion requested  by  the  appellant. 

(6)  Ignores  the  fact  that  the  point  upon  which  this 
Court  reversed  the  conviction  was  never  raised  in  the 
trial  court,  and  that  the  trial  Judge  therefore  did  not  have 
his  attention  directed  to  the  purported  source  of  error. 

(7)  Ignores  the  fact  that  although  an  exception  was 
taken  to  the  instructions,  no  exception  was  taken  to  the 
particular  instruction  upon  which  the  Court  bases  its  re- 
versal, except  upon  general  constitutional  grounds. 

(8)  Ignores  the  rule  that  the  appellant  had  the  burden 
of  showing  by  his  defense  and  by  proper  instructions  pro- 
posed by  him,  the  legality  of  the  transfer  if  he  so  claimed. 

{9)  Reverses  the  conviction  of  a  man,  plainly  guilty, 
who  has  a  prior  criminal  record,  because  of  the  giving  of 
instructions,  one  of  which  was  requested  by  the  ai)i)ellant, 
which  were  not  excepted  to  by  the  appellant,  except  upon 
constitutional  grounds,  ui)on  an  issue  which  was  never 
raised  in  the  trial  court;  and  that  the  said  ()i)inion  ])ur- 
ports  to  turn  on  an  issue  wliich  is  not  and  was  not  in  the 
case,  to-wit,  the  method  by  which  a  legal  transfer  might 
be  made. 


Questions  of  Law. 

(  1 )  Did  the  District  judge  commit  reversible  error  by 
the  "failure  to  instruct  the  jury  respecting  the  content  of 
Ration  Order  No.  5  C  as  amended  to  the  date  of  the  In- 
formation    *     *     *"   (quoting  from  the  opinion)? 

(2)  Were  the  Court's  instructions  sufficient,  in  view  of 
the  limited  factual  issue  in  the  case? 

(3)  Was  the  instruction  given  by  the  District  Judge  as 
to  the  content  of  Section  1394.8177  of  Ration  Order  No. 
5  C  a  correct  statement  of  that  portion  of  Ration  Order 
No.  5  C  as  it  then  read,  in  view  of  i)rior  amendments 
to  Ration  Order  No.  5  C? 

(4)  Can  the  appellant  complain  of  an  instruction  which 
he  himself  requested? 

( 5 )  Can  the  appellant  complain  of  an  instruction  to 
which  he  did  not  except? 

(6)  Can  the  appellant,  having  made  an  exception  to  the 
instruction  on  Section  1394.8177  of  Ration  Order  No. 
5  C,  based  upon  his  contention  that  Congress  cannot  make 
a  delegation  of  powers,  thereafter  raise  for  the  first  time 
on  appeal  a  new  contention  under  said  exception  ? 

(  7 )  Was  there  any  prejudicial  error  or  miscarriage  of 
justice? 

(8)  Did  the  Information  fail  to  state  a  public  offense, 
having  in  mind  that  no  bill  of  particulars  was  asked  for? 

The  cjuestions  will  be  considered  under  the  following 
headings : 

(  1  )  The  District  (^ourt  did  not  err  in  instructing  the 
jury. 

(2)  The  Information  states  an  offense  against  the 
United  States. 
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Statement  of  Facts. 

The  factual  situation  has  not  been  set  forth  in  the 
opinion. 

The  facts  as  set  forth  below  will  show  that  the  real 
issue  tried  by  the  jury,  was  whether  or  not  Corson  made 
a  transfer  of  "7T"  coupons  to  one  Thompson  and  not  the 
issue  of  lehether  or  not  the  transfer  was  made  in  a  man- 
lier in  accordance  with  Ration  Order  No.  3  C. 

The  facts  showed  that  John  E.  Foster  and  Jona  H. 
Taylor,  investigators  for  the  OPA  on  September  2,  1943, 
arrested  Edgar  E.  Thompson  [R.  70]  ;  that  they  searched 
his  person  and  his  car  and  then  followed  him  while  he 
went  to  a  used  car  lot,  where  he  met  the  defendant  Corson 
[R.  71 J  ;  that  Foster  and  Taylor  parked  across  the  street, 
and  while  Thompson  was  at  all  times  within  their  vision, 
saw  him  talk  to  Corson  and  saw  Corson  take  from  his 
inside  coat  pocket  a  white  folded  package  12"  to  14"  long 
and  3"  to  4"  wide  and  hand  it  to  Thompson.  Thompson 
placed  it  in  the  inside  right  hand  pocket  of  hi.^  loafer 
jacket  [R.  74]. 

immediately  Taylor  and  Foster  crossed  the  street,  ap- 
prehended Corson  and  Thompson.  In  the  right  hand  out- 
side pocket  of  Thompson's  loafer  jacket  were  found  four 
sheets  of  "TT"  gas  coupons  used  by  and  issued  to  fleet 
owners.  These  sheets  of  ration  coupons  were  received  in 
evidence  as  Government's  Exhibits  No.  1,  2.  3  and  4. 
Exhibits  Xo.  1,  2  and  3  consisted  of  240  C()Uj)ons  each 
and  Exhibit  4  consisted  of  80  coupons,  making  a  total  of 
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800  coiii)ons,  each  good  for  5  gallons  of  gasoline,  equiva- 
lent to  4000  gallons  [R.  76]. 

Corson  was  arrested  and  the  Information  filed. 

Upon  cross-examination  counsel  for  appellant  brought 
out  from  the  witness  John  E.  Foster  that  Thompson  had 
said  to  Foster  that  he  had  an  appointment  to  buy  some 
stamps  on  that  day,  that  he  was  due  at  the  car  lot  at  that 
time  and  that  he  would  keep  his  appointment,  and  that 
accordingly  Foster  and  Taylor  followed  him  to  the  car  lot 
where  they  observed  the  transfer  of  coupons  [R.  80 1. 

Lester  Arthur  Corson,  the  defendant  and  appellant 
herein  took  the  witness  stand.  He  stated  he  was  in  the 
used  car  business  [R.  114]. 

He  positively  denied  any  transfer  or  assignment  of 
gasoline  ration  coupons  to  Thompson  [R.  116].  "I  did 
not  at  any  time  transfer  or  assign  any  gasoline  ration 
coupons  to  him  (Thompson).  I  did  not  at  any  time  trans- 
fer 800  type  "TT"  gasoline  coupons.  I  did  not  go  any- 
where into  my  lot  and  get  any  800  "TT"  gasoline  cou- 
pons" [R.  116]. 

On  cross-examination  Corson  stated  fR.  118]  'T  am 
not  in  tlie  trucking  business,  T  never  had  issued  to  me  by 
any  ration  board  Government's  Exhibits  1,  2,  3  and  4.  1 
doni  claim  to  have  any  right  to  the  possession  of  these 
*  *  *.  The  only  paper  I  had  was  when  he  (  Thompson  ) 
handed  me  the  pink  and  white  sli])  and  T  hanck'd  it  back 
to  him". 


From  the  foregoinj,^  it  is  crystal  clear  that  Corson,  a 
used  car  salesman  had  never  had  the  ''TT"  coupons  issued 
to  him,  did  not  claim  any  rig^ht  to  the  possession  of  them 
and  denied  he  had  ever  received  them,  and  the  sole  tactual 
issue  in  the  case  was  a  very  simple  question — 

Did  Corson,  on  September  2,  1943,  transfer  to  Thomp- 
son 800  "TT'  gas  ration  coupons? 

There  was  no  issue  as  to  how  and  in  what  manner  Cor- 
son might  have  made  a  transfer  of  the  coupons  to  Thomp- 
son, under  some  provision  of  Ration  Order  5  C. 

The  Government  is  of  the  opinion  that  the  factual  prob- 
lem before  a  District  or  Circuit  Court  should  be  con- 
sidered in  connection  with  any  decision  rendered,  and  that 
this  Court  cannot  ignore  the  fact  that  the  sole  issue  was 
the  one  above  stated,  and  that  with  this  issue  in  mind  the 
instructions  given  by  the  District  Judge  were  proper  and 
sufficient  instructions. 


— 7— 
ARGUMENT. 

I. 

The   District   Court   Did   Not   Err   in   Instructing   the 

Jury. 

(1)  The  Instructions  of  the  Court  as  Applied  to  the  Facts  in 
Issue    Were    Not    Erroneous. 

The  uhimate  issue  of  fact  before  the  jury  was  whether 
or  not  appellant  Corson  transferred  800  "TT''  coupons  to 
Thompson.  Corson  made  no  contention  that  he  made  the 
transfer  or  was  entitled  to  make  the  transfer  but  testified 
he  was  a  used  car  salesman  [R.  114],  that  the  coupons 
had  not  been  issued  to  him  by  any  ration  board  [R.  118] 
and  that  he  made  no  claim  to  the  possession  of  them. 

With  these  facts  in  mind  the  Government  submits  that 
it  was  unnecessary  and  probably  would  have  been  an  error 
for  the  court  to  have  given  the  jury  instructions  as  to  how 
transfers  might  be  made,  in  accordance  with  Ration  Or- 
der 5  C.  The  District  Court  beheved  this  unnecessary 
and  merely  instructed  the  jury  in  the  language  of  Ration 
Order  No.  5  C,  Section  1394.8177,  that  no  person  shall 
assign  or  transfer  any  gasoline  coupons  except  in  accord- 
ance with  the  provisions  of  the  Ration  Order. 

The  fact  that  the  transfer  might  be  made  in  accordance 
with  Ration  Order  5  C  is  a  defense  to  the  charge  herein. 
The  lawful  means  of  transferring  gasoline  coupons  ( in 
exchange  for  gasoline)  is  an  exception  to  the  general  i)ro- 
hibition  of  transferring  them  in  any  other  way.     .\nd  the 


burden  of  bringing  himself  within  such  a  defense  or  ex- 
ception is  upon  the  defendant. 

McKelvey  v.  United  States.  260  U.  S.  353  ( 1922) ; 

Williams  v.  United  States,  138  Fed.   (2d;  81   (C. 
A.  D.  C.  1943); 

Greene,  Moore  &  Company  v.    United  States,    19 
Fed.  (2d)  130  (C.  C.  A.  5th  1927); 

Merritt  v.  United  States,  264  Fed.  870  (C.  C.  A. 
9th  1920). 

He  has  not  assumed  that  burden  and  thus  any  instruc- 
tions upon  the  method  of  transfer  are  not  necessary.  The 
defendant's  counsel  also  must  have  recognized  that  fact 
for  he  did  not  request  further  detailed  instructions  or  ob- 
ject and  except  to  those  given  on  the  ground  of  insuffi- 
ciency. To  find  otherwise  would  be  to  find  that  the  de- 
fendant's counsel  invited  error. 

The  Government  submits  that  this  Court  in  rendering 
its  decision  in  the  above  entitled  matter,  has  overlooked 
completely  the  factual  situation  that  was  presented  and 
the  application  of  the  instructiois  to  that  factual  situa- 
tion; tliat  this  Court  has  ignored  the  fact  that  the  case 
was  tried  upon  the  factual  issue  as  to  whether  or  not  there 
7i'as  actually  a  transfer  of  the  coupons,  and  not  upon  any 
issue  or  upon  any  defense  that  a  transfer  had  been  made 
in  accordance  with  Ration  Order  5  C. 


(2)  Section  1394.8177  of  Ration  Order  No.  C  as  Given  to  the 
Jury  Was  Within  the  Correct  Wording  of  the  Section  as 
It  Then  Stood. 

There  is  language  in  the  decision  from  which  it  might 
be  inferred  that  this  Court  entertained  some  belief  that 
Section  No.  1394.8177  of  Ration  Order  No.  5  C  as  given 
to  the  jury  might  have  been  amended  so  that  the  instruc- 
tion as  given  did  not  correctly  state  the  context  of  the 
section.  We  make  this  observation  for  the  reason  that 
during  the  trial  and  (^n  the  appeal,  counsel  for  the  ap- 
pellant repeatedly  complained  of  a  number  of  amendments 
to  Ration  Order  No.  5  C  and  of  his  inability  to  ascer- 
tain what  the  regulations  provided.  We  do  not  believe 
the  court  meant  its  language  in  such  sense.  The  court 
can  take  judicial  notice  of  the  regulations  in  Ration  Order 
No.  5  C  and  therefore  notes  that  the  section  as  given  in 
the  instruction  was  the  correct  wording  of  the  section. 

(3)  The  Appellant  Requested  in  the  Trial  Court  the  Instruc- 
tion Which  This  Honorable  Court  Holds  Fixed  No 
Standard  of  Conduct. 

The  Record  contains  the  only  instructions  requested  by 
the  defendant  |R.  133,  134].     They  were  hve  in  number. 

The  giving  of  defendant's  requested  instruction  No.  1 
[R.  133]  was  obviated  when  the  Government  elected  to 
rely  upon  count  No.  2.  The  wording  of  the  tirst  para- 
graph of  defendant's  requested  instruction  No.  2  |I\.  133| 
was  obviated  when  the  Government  elected  to  stand  on 
the  transfer  count,  two  oi  the  Information. 

The  court  fully  charged  the  jury  as  to  reasonable  doubt 
[R.  126,  127]. 


—lo- 
in the  third  paragraph  of  defendant's  requested  instruc- 
tion No.  3  [R.  134]  appears  the  language  which  was  used 
verbatim  by  the  court  in  its  instructions  |  R.  129.  |  This 
instruction  was  requested  by  the  defendant  and  (jircn  ex- 
actlx  as  requested,  and  yet  this  Court  has  ruled  that  the 
(jiving  of  such  instruction  fixed  no  standard  of  conduct. 
We  respectfully  submit  that  appellant  cannot  complain  of 
the  instruction  requested  by  him. 

(4)  Appellant    Did    Not    Except    to    the    Instructions    Except 
Upon  a  Constitutional  Ground. 

It  is  obvious  that  the  appellant  would  not  and  could  not 
except  to  an  instruction  which  he  himself  requested.  It 
is  interesting  to  read  the  Record  [R.  131]  in  connection 
with  the  exception  which  was  noted.  Throughout  the 
proceeding  the  appellant  continually  raised  Constitutional 
objections  to  the  Information.  In  the  Motio)i  to  Quash 
[R.  6-7]  Point  I  contended  that  the  Information  failed 
to  charge  a  public  offense.  Points  2  to  9  inclusive  raised 
Constitutional  (piestions.  Point  12  referred  generally  to 
Point  I  contended  that  the  Information  failed  to  charge 
a  public  offense.  Points  2  to  9  inclusive  raised  ([uestions 
of  the  Constitutionality  of  the  proceeding. 

In  the  Motion  for  a  new  trial  [R.  21,  22,  23  |  I'oint  1 
raised  the  general  point  that  the  \erdict  was  contrary  to 
the  law  in  the  evidence.  Point  2,  that  the  Information 
was  hied  without  probable  cause.  Point  3,  that  it  failed 
to  state  a  public  offense.  (  Points  4  to  1 1  inclusixe  raised 
Constitutional  questions.)  Point  12  referred  generally  to 
errors  in  rulings  during  the  trial.  Point  13  stated  the 
"Court  erred  in  instructions  given  and  particularly  in  giv- 
ing the  instruction  that  a  crime  exists  through  \  iolation 
of    an    executive    order"    [R.    23].      Point    14    contended 
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there  was  no  probable  cause  for  the  filing  of  the  Informa- 
tion and  that  the  proceedings  violated  Section  591,  Title 
18  U.  S.  C.  A.  and  Section  995  of  the  Penal  Code,  State  of 
California.  Point  15  made  the  contention  that  there  had 
been  82  amendments  to  Ration  Order  No.  5  C  and  that  an 
amendment  or  change  repeals  the  regulation.  Point  16 
contends  the  Information  was  sworn  to  improperly. 

In  the  Motion  Ui  arrest  of  Judgment  [R.  26,  27  and  28 J 
the  same  identical  points  were  made  as  in  the  Motion  for 
a  New  Trial. 

In  the  grounds  for  appeal  [R.  ?i2>,  34 J  Point  1  contends 
generally  that  the  evidence  was  insufficient  to  support  a 
conviction.  Point  2,  that  the  verdict  was  contrary  to  law 
and  evidence.  Point  3,  that  no  public  offense  was  stated. 
Point  4,  that  there  was  no  probable  cause  upon  w^hich  the 
Information  was  based.  Point  5,  that  the  court  in  rul- 
ings during  the  trial  and  on  the  Motion  for  a  New  Trial 
and  in  arrest  of  Judgment.  Point  6  stated  "The  Court 
erred  in  instructions  given,  particularly  on  the  (juestion  of 
violation  of  law  created  by  Executive  Order"  |  R.  34]. 
Points  7,  (S  and   9  raised   Constitutional  questions. 

The  only  other  portion  in  the  Record  as  printed  where 
any  purported  exceptions  appear,  is  that  portion  of  the 
Record  at  ])ages  135,  136  and  137.  These  are  the  gen- 
eral collection  of  exceptions  which  it  is  the  practice  of  the 
attorney  for  petitioner  to  insert  in  his  bill  of  exceptions 
after  the  trial  of  the  case.  It  apparently  does  not  concern 
counsel  for  ai)pellant  whether  or  not  the  exceptions  were 
actually  taken  or  noted.  It  is  submitted  that  the  Record 
affirmatively  shows  that  certain  of  the  exceptions  i)urport- 
edly  taken  as  listed  at  pages  135  to  137  do  not  ai)pear  in 
the  Record  and  have  merely  been  added  above  the  si^na- 
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ture  of  counsel  for  the  apixllant,  under  the  general  head- 
ing- "exceptions". 

Within  these  purported  exceptions  is  included  Xo.  13, 
in  which  Counsel  purports  to  have  excepted  to  the  instruc- 
tion of  the  Court  in  giving  the  instruction  containing 
Section  1394.8177  of  Ration  Order  No.  5  C.  The  Record 
does  not  bear  him  out. 

After  the  instructions  were  gi\en  by  the  Court,  the 
C(jurt  inquired  of  Counsel  for  the  appellant  if  he  had 
any  exceptions  |  R.  130].  There  then  follows  the  state- 
ment of  counsel  in  which  he  again  attempts  to  raise  the 
Constitutional  question  which  he  had  repeatedly  raised 
throughout  the  trial.  The  Court  replied,  "A  portion  of 
those  instructions  were  taken  from  the  instructions  you 
yourself  proposed,  Mr.  Levine: 

"Mr.  Levine:  Not  that  one  I  am  referring  to, 
Your  Honor.  The  one  I  am  referring  to  now  is  one 
Your  Honor  gave  from  the  Government's  instruc- 
tions. 

The  Court:  The  portion  of  the  definition  of  the 
Section  about  Ration  Order  No.  C  is  that  what  you 
meant  ? 

Mr.  Levine:     That  is  right.     Exception  noted. 

The  Court:     All  right."      [R.   131. j 

//  is  submitted  that  this  sole  exception  to  the  instruc- 
tions of  the  Court  leas  based  by  the  I'ery  zeords  of  coun- 
sel for  the  appellant  upon  the  coiistitutional  contentions 
which  he  then  raised. 
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The  Government  submits  that  no  exception  was  taken 
to  the  instructions  quoted  in  the  opinion  in  the  4th  para- 
graph on  page  3  thereof,  and  that  the  only  exception  taken 
to  the  instruction  quoted  in  the  3rd  paragraph  of  page  3, 
was  the  exception  based  upon  constitutional  grounds. 

(5)  There    Was    No    Prejudicial     Error    or    Miscarriage    of 
Justice  in  the  Case. 

It  is  and  should  be  policy  of  the  Appellate  Courts  in 
the  Federal  Judicial  system  not  to  reverse  convictions  un- 
less there  has  been  prejudicial  error  or  a  miscarriage  of 
justice.  The  Government  submits  that  neither  existed 
herein.  From  the  facts  stated  in  this  petition,  it  is  ap- 
parent that  the  defendant  trafficked  in  ''TT''  gasoline 
ration  coupons,  that  he  was  in  the  used  car  business  and 
was  not  a  truck  operator   [R.   118J. 

Title  18  use  %556  states  in  part: 

u*  :^  *  j^Qi-  ^\^^\\  ^j^g  tr\2i\,  judgment  or  other 
proceedings  thereon  be  affected  by  reason  oi  any  de- 
fect or  imperfection  in  matter  of  form  only  which 
shall  not  tend  to  the  prejudice  of  the  defendant''. 

It  is  obvious  from  the  Record  and  from  the  facts  u'hich 
zvere  in  issue  before  the  jury,  that  had  the  Court  cjivcn  the 
jury  the  complete  text  of  Ration  Order  No.  ?  C  and 
pointed  out  the  meihod  by  i^'Jiicli  legal  transfers  could 
be  made,  there  could  haz'e  been  no  different  result,  since 
the  defendant  denied  making  the  transfer  and  in  substance 
took  the  position  that  he  would  stand  or  fall  on  the  ques- 
tion as  to  whether  or  not  he  had  transferred  the  coupons 
to  Thompson. 


II. 

The  Information  States  an  Offense  Against  the  United 

States. 

While  the  Court  bases  its  reversal  solely  upon  the  fail- 
ure to  sufficiently  instruct  the  jury,  it  does  remark  upon 
the  "claimed  sufficiency  of  the  information".  Appellee, 
therefore,  believes  that  in  this  Motion  for  Rehearing,  it 
should  consider  the  comments  of  the  Court  upon  that 
point  and  reemphasize  that  Count  Two  of  the  Informa- 
tion sufficiently  charges  an  offense. 

The  government  alleged  the  offense  in  the  words  of  the 
statute  and  order.  That  such  a  method  is  sufficient,  pro- 
vided the  statute  and  order  set  forth  all  the  elements  of 
the  crime,  has  been  universally  held.  This  Court  has 
recognized  the  method  in  Peters  v.  United  States.  94  F. 
127  (1899).  In  Lcdbetter  v.  United  States,  170  U.  S. 
Ml,  1<S  S.  Ct.  774,  42  L.  Ed.  1162  (1898),  the  Court, 
after  rexiewing  the  method  of  alleging  the  offense  in  the 
words  of  the  statute,  stated: 

''Notwithstanding  the  cases  above  cited  from  our 
reports,  the  general  rule  still  holds  good  that  upon 
an  indictment  for  a  statutory  offense  the  offense  may 
be  described  in  the  words  of  the  statute,  and  it  is 
for  the  defendant  to  show  that  greater  ])articularity 
is  required  by  reason  of  the  omission  from  the  stat- 
ute of  some  element  of  the  offense.  Where  the  stat- 
ute completely  covers  the  offense,  the  indictment  need 
n(U  he  more  complete  by  specifying  particulars  else- 
where obtained." 

It  would  seem,  however,  that  this  Court  is  not  so  much 
concerned  with  the  allegations  of  the  elements  of  the 
crime  as  it  is  with  the  fact  that  the  defendant  is  not  in- 
formed as  to  the  "inhibition  in  the  law   (he)    is  accused 
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of  having-  violated".  That  is,  there  may  be  a  faikire  tc 
apprise  the  defendant  of  what  he  must  be  prepared  to 
meet.  The  defendant  makes  no  such  claim.  But,  aside 
from  that  fact,  the  allegation  "in  a  manner  other  than  in 
accordance  with  the  provisions  of  Ration  Order  3  C  (7 
Fed.  Reg.  9135),  as  Amended"  does  inform  the  defend- 
ant fully  of  the  nature  of  the  charge  and  the  law  he  is 
alleged  to  have  violated  so  as  to  enable  him  to  prepare 
any  defense  he  may  have.  Further,  because  judicial  notice 
must  be  taken  of  the  Ration  Order  5  C,  it  is  not  necessary 
to  more  fully  allege  the  provisions  thereof.  Title  44  U. 
S.  C.  §307;  United  States  v.  Casey,  247  F.  362  (D.  C.  E. 
D.  Ohio,  1918) ;  Zuaiak  r.  United  States,  119  F.  (2dj  140 
(C.  C.  A.  9th  1941). 

Ration  Order  5  C  provides  under  title  ''General  Pro- 
visions with  Respect  to  Transfers  and  Use"  and  the  sub- 
division thereof  on  "Restrictions  on  Transfers"  that  there 
shall  be  no  transfer  of  gasoline  except  in  exchange  for 
valid  coupons  (Section  1394.8152).  The  subdivision  fol- 
lowing is  entitled  "Prohibited  Acts"  and  includes  the  sec- 
tion charged  herein.  The  assumed  difficulty  of  defendant's 
counsel  in  finding  out  exactly  what  defendant  was  charged 
with  bears  little  weight  in  face  of  the  argument  that  all 
counsel  had  to  do  would  be  to  quickly  refer  to  the  Ration 
Order  which  was  published  in  the  Federal  Register  and  of 
which  he  must  take  notice.  The  defendant,  therefore, 
knew  as  a  matter  of  law  that  he  was  charged  with  trans- 
ferring the  coupons  involved  without  receiving  gasoline 
therefor.  The  matter  is  as  simple  as  that  and  the  de- 
fendant's attempt  to  hide  behind  a  cloak  of  difficuhv  i.s  a 
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sham  both  from  a  practical  as  well  as  a  legal  standpoint. 
Had  he  been  serious  in  his  contention,  rather  than  desir- 
ous of  raising  a  technicality,  a  Motion  for  Bill  of  Particu- 
lars would  have  solved  his  uncertainty. 

Appellee  will  not  reiterate  the  argument  made  in  Point 
1  of  its  brief  except  to  state  that  the  rule  enunciated  in 
the  Peters  case  when  applied  to  the  information  herein, 
indicates  the  sufficiency  thereof.  However,  appellee  does 
desire  to  refer  to  a  few  cases  in  which  general  allega- 
tions similar  to  that  complained  about  in  the  instant  case 
have  been  held  sufficient  in  the  face  of  like  objections. 

In  Lcdbetter  v.  United  States,  supra,  the  indictment 
charged,  in  the  words  of  the  statute,  that  the  defendant 
did  "carry  on  the  business  of  a  retail  liquor  dealer  with- 
out having  paid  the  special  tax  therefor,  as  required  by 
law".  The  sufficiency  of  the  indictment  was  attacked  on 
the  ground  that  it  did  not  state  facts  constituting  an  of- 
fense because  it  should  have  set  forth  the  particular  facts 
which  showed  that  the  defendant  was  a  retail  liquor 
dealer  and  that  he  had  not  paid  the  tax  of  $25.00  pro- 
vided by  law.  The  Court  held  that  the  indictment  was 
sufficient  because  it  alleged  the  crime  in  the  words  of  the 
statute  and  the  partieulars  zcJiich  the  defeiidaut  desired 
zcere  elseu'liere  obtained,  to-wit :     in  the  statute. 

Likewise,  in  Taran  7'.  United  States,  88  F.  (2d)  54 
(C.  C.  A.  8th  1937),  the  indictment  charged  the  defend- 
ant with  carrying  on  the  business  of  a  wholesale  licjuor 
dealer  in  one  count  and  a  retail  litjuor  dealer  in  the  sec- 
ond count.     These  two  counts  were  challenged  by  demur- 


rer    as    being    insufficient    because    they    were    indefinite, 

vague  and  uncertain  in  that  they  did  not  set  out  any  acts 

or  facts  which  were  claimed  to  constitute  these  offenses. 

The  Court  stated  as  follows: 

"The  function  and  purpose  of  the  indictment  is  to 
advise  the  accused  of  the  nature  of  the  accusation 
against  him,  with  such  certainty  as  to  enable  him  tc 
prepare  his  defense,  and  so  that  he  may  not  be  taken 
by  surprise  by  the  evidence  offered  at  the  trial,  also 
that  he  may  be  protected  after  judgment  against  an- 
other prosecution  for  the  same  offense.  Wolpa  v. 
United  States  (C.  C.  A.  8)  86  F.  (2d)  35.  It  is 
generally  sufficient  to  charge  a  statutory  offense  in 
the  language  of  the  statute,  particularly  if  the  statute 
expressly  defines  the  offense.  Galatas  v.  United  States 
(C.  C.  A.  8)  80  F.  (2d)  15;  Myers  v.  United  States 
(C.  C.  A.  8)  15  F.  (2d)  977,  Ledbetter  v.  United 
States,  170  U.  S.  606,  18  S.  Ct.  774,  42  L.  Ed. 
1162.  Counts  1  and  2  of  the  indictment  fol- 
lowed the  language  of  the  statute,  and  the  statute 
specifically  defines  what  constitutes  a  'retail  litjuor 
dealer'  and  what  constitutes  a  'wholesale  liquor 
dealer.'  One  who  sells  in  quantities  of  less  than  five 
gallons  is  by  the  specific  wording  of  the  statute  made 
a  retail  liquor  dealer,  while  one  who  sells  in  quanti- 
ties in  excess  of  five  gallons  is  made  a  wholesale 
liqiKjr  dealer.  The  defendant,  therefore,  knew  as  a 
matter  of  law  that  he  was  charged  by  the  first  count 
whh  selling  liquor  in  quantities  of  less  than  fi\e  gal- 
lons, and  that  by  the  second  count  he  was  charged 
with  selling  liquor  in  quantities  in  excess  of  li\e  gal- 
lons. It  was  not  essential  to  set  out  the  particular 
acts  constituting  the  business,  where,  a>  here,  the 
statute  specifically  defines  what  acts  constitute  such 
business.'' 
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In  Pounds  v.  United  States,  171  U.  S.  35,  18  S.  Ct. 
729,  43  L.  Ed.  62  (1898),  the  indictment  charged  the  con- 
ceahnent  of  distilled  spirits  "which  said  spirits  had  been 
renio\ed  to  a  place  other  than  the  distillery  warehouse 
provided  by  law"  in  the  words  of  the  statute.  It  was 
claimed  that  the  indictment  was  too  uncertain  to  sustain 
the  judgment  because  it  did  not  inform  the  defendant 
that  a  warehouse  was  provided  in  which  the  spirits  which 
he  is  charged  to  have  concealed  should  have  been  stored 
until  the  tax  was  paid.  The  Court  held  the  indictment 
sufficient  because  it  was  enough  to  charge  the  defendant 
"with  acts  coming  within  the  statutory  description  in  the 
substantial  words  of  the  statute  without  any  further  ex- 
planation of  the  matter".  In  Hanks  v.  United  States,  97 
F.  (2d)  309  (CCA.  4th  1938),  the  Court  held  that  the 
very  allegation  considered  in  the  Pounds  case  was  suffi- 
cient to  negative  the  exception  to  the  law  because  it  was 
not  necessary  to  allege  all  the  elements  of  the  offense  with 
technical  precision. 

In  Ruffino  v.  United  States,  114  F.  (2d)  696  (C  C 
A.  9th  1940),  the  indictment  charged  that  the  defendant 
was  not  a  person  permitted  to  acquire  gold  bullion  pursu- 
ant to  Treasury  regulations.  There  was  no  other  allega- 
tion showing  why  the  defendant  was  n(^t  such  a  person  or 
what  the  regulations  were  that  prevented  him  from  ac- 
quiring the  bullion.  Rut  this  Court  held  that  the  lan- 
guage substantially  negatived  the  possession  of  a  license 
which  was  apparently  necessary.     It  should  be  noted  that 
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the  ruling-  was  dictum  because  it  concerned  an  allegation 
in  connection  with  defensive  matter  which  need  not  have 
been  alleged  in  the  first  place;  however,  the  Court  made 
a  specific  ruling  which  it  felt  correct. 

In  Zuziak  v.  United  States,  supra,  in  which  the  defend- 
ant was  convicted  of  a  violation  of  the  Selective  Training 
and  Service  Act  of  1940,  this  Court  went  so  far  as  to 
hold  that  there  w^as  no  need  to  plead  the  issuance  or  vio- 
lation of  regulations  because  the  Court  took  judicial  notice 
thereof  and  that  as  such  indictment  fully  informed  the 
accused  of  the  nature  of  the  charge  so  as  to  enable  him  to 
prepare  any  defense  he  might  have,  nothing  more  specific 
in  the  matter  of  form  was  required. 

As  pointed  out  on  page  6  of  Appellee's  Brief,  the  de- 
fendant does  not  claim  any  prejudice  in  this  matter.  He 
only  claims  that  he  could  not  or  that  it  was  difficult  to 
find  the  particular  Ration  Order  even  though  the  citation 
to  the  Federal  Register  was  alleged  in  the  information. 
It  is  contended  that  the  information  fully  informs  the 
defendant  of  all  the  elements  of  the  crime  with  sufficient 
certainty  for  him  to  prepare  his  defense  or  to  raise  the 
plea  of  second  jeopardy,  if  necessary.  Certainly,  the  al- 
legation in  connection  with  the  order  is  no  more  indefinite 
or  insufficient  than  those  which  have  been  upheld  in  this 
and  other  courts.  Any  complaint  made  to  the  information 
would  seem  to  be  a  pure  technicality  upon  which  a  re- 
\  ersal  cannot  be  urged.     See : 

Hopper  V.  United  States,  142  F.   ('2d)    181    i  C.  C. 
A.  9th,  1943). 
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Conclusion. 

It  is  respectfully  submitted  that  the  instructions  of  the 
court  were  sufficient  in  view  of  the  facts  of  the  case  as 
presented  to  the  jury  and  that  no  prejudicial  error  was 
committed  by  the  court  in  faiHng  to  give  further  instruc- 
tions. It  is  further  submitted  that  the  Information  states 
a  public  offense  under  the  laws  of  the  United  States  and 
that  a  petition  for  rehearing  should  be  granted  and  the 
judgment  affirmed. 

Respectfully  submitted, 

Charles  H.  Carr, 

United  States  Attorney, 

James  M.  Carter, 

Asst.  United  States  Attorney, 

Arthur  Livingston, 

Asst.  United  States  Attorney, 

Counsel  for  Appellee. 
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Certificate  of  Counsel. 

We,  counsel  for  the  United  States  of  America,  appellee 
in  the  above  entitled  cause,  do  hereby  certify  that  the 
foregoing-  Petition  for  Rehearing  of  this  cause  in  our 
opinion  is  well  founded  and  is  not  interposed  for  delay. 

Charles  H.  Carr, 

United  States  Attorney^ 

James  M.  Carter, 

Asst.  United  States  Attorney, 

Arthur  Livingston, 

Asst.  United  States  Attorney, 

Counsel  for  Appellee. 
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2  Hugh  Wilton  vs. 

At  a  stated  term,  to-wit:  The  Sei)teinber  Term, 
A.  D.  1944,  of  \\\o  District  Tourt  of  tlie  United 
States  of  America,  within  and  foi*  the  Cc^nti'al  Di- 
vision of  the  Southern  District  of  Califoi-nia,  lield 
at  the  Court  Room  thereof,  in  the  City  of  Los  An- 
geles on  Friday  the  28tli  day  of  January  in  the 
yeai*  of  oui'  Lord  one  thousand  nine  hundred  nnd 
forty- four. 

Present:  ^I^he  Honorable  J.  F.  T.  O'Connor, 
District  Judge. 

No.    16,512-Crim. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

HUGH  WILTON, 

Defendant. 

Ray  H.  Kinnison,  Esq.,  Assistant  V.  S.  Attorney, 
appearing  for  the  Government,  requests  perniis- 
sioii  to  til(^  an  amended  information  hei'ein,  and  ii 
is  so  oi-dered. 

This  Anu^nded  Infoi'mation  contains  Seven  (7) 
Counts  char,i;in^'  Hugh  Wilton,  with  the  violat'o]) 
of  Rent  Regulation  for  Housing  issued  pursuant  to 
the  Kmergeney  I^rice  Conti'ol  Act  of  11)42  (The 
Maximum  penalty  on  eaeh  Count  consists  ol  one 
(1)  year  iinj)i'isonm(iit  and/or  tim^  oi*  Vwv  Tlioii- 
sand  Dollars  (.tr),()()().0()),  or  both,  with  no  nuni- 
niuni    pcn;iH\'    provided.) 
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111  tli('  District  Court  of  tlu*  United  States,  Soutl- 
ern  District  of  California,  Central   Division 

'     No.  16512 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

HUGH  WILTON, 

Defendant. 

AMENDED  INFORMATION 

Comes  now  Charles  H.  Carr,  United  States  At- 
torney in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  v^ho  for  the  United  States 
and  in  its  behalf,  prosecutes  in  his  o\^ti  proper  per- 
son, and  with  leave  of  Court  first  had  and  obtained, 
gives  the  Court  here  to  understand  and  be  in- 
formed as  follows,  to- wit: 

COUNT  ONE 

1.  That  the  defendant,  Hugh  Wilton,  during  all 
times  herein  mentioned  was  and  now  is  the  opera- 
tor of  that  certain  apartment  building  hereinafter 
described,  and  as  such  operator  was  and  now  is  in 
cliai'ge  of  the  renting  and  offering  for  rent  of  the 
housing  accommodations  contained  therein ;  that  on 
or  about  the  30th  day  of  October,  194:],  in  the  (Mty 
of  Los  Angeles,  County  of  Los  Angeles,  State  of 
California,  in  the  Southeni  District  of  (^alifoi'nia, 
and  in  tlie  Central  Division  thereof,  and  within  the 
Jurisdiction    of   this   Court,   said    defendant,    TTugli 
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AN'ilton,  as  such  (jpc'i-ato.*,  did  kuowiugiy,  wilfnlly 
and  unlawrully  demand  of  and  receive  from  ^Ir. 
and  Mrs.  Edgar  M.  Mathews,  rent  in  the  amoniit 
of  Twenty  Dollars  ($20.00)  as  two  (2)  week's  rent 
i'oi-  the  period  September  28th,  lf)4:>  to  October 
12tb,  1943,  for  the  housing  accommodations  con- 
sisting of  Apt.  #16  in  the  apartment  building  h)- 
cated  at  441  North  Figueroa  Stre(»t,  in  said  City  of 
Los  Angeles,  and  within  the  Los  Angeles  Defense 
Kental  Area,  which  said  apaii:ment  unit  at  all  times 
herein  mentioned  had  a  maxinunn  rent  for  said 
two  (2)  week's  pei'iod  of  $8.00,  under  Rent  Kegu- 
lation  for  Housing,  (8  Fed.  Reg.  7322),  issued  by 
the  Administrator  of  the  Office  of  Price  Adminis- 
tration, pursuant  to  Section  2  of  tlie  Emergency 
Price  Control  Act  of  1942,  Pub.  L.  421,  TTth  Cong. 
2d  Sess.,  r>()  Stat.  23,  January  30,  1942)  ;  contrary 
to  the  form  of*  the  Statute  in  such  case  made  and 
provided  and  against  the  ])eace  and  dignity  o\'  the 
Ignited  States  (Kmergency  Price  Control  Act  oi' 
1942,  F^ib.  L.  421,  TTth  Cong.  2d  Sess.,  56  Stat.  L^:\ 
January  30,  1942). 

COUNT   TWO 

Said  United  States  Attorney  further  inloiins 
the  (^ourt: 

1.  That  the  defendant,  Hugh  Wilton,  duiiim  all 
times  herein  mentioned  was  and  now  is  tlu^  or.era- 
tor  of  that  certain  a])artment  building  hereinafti  r 
desci-ilKMJ,  and  as  such  o])ei'ator  was  and  now  i^  in 
charge  of  the  renting  and  offering  To]*  rent  of  t'u' 
housing  accommodations  contained  therein;  that  oii 


United  States  of  America  5 

or  about  the  8tli  day  of  December,  1943,  in  the  (Jity 
of  Los  Angeles,  County  of  Los  Angeles,  State  of 
California,  in  the  Southern  District  of  California, 
and  in  the  Central  Division  thereof,  and  within  the 
jurisdiction  of  this  Court,  said  defendant,  Hugh 
Wilton,  as  such  operator,  did  knowingly,  wilfully 
and  unlawfully  demand  of  and  receive  from  Mr. 
and  Mrs.  Paul  W.  Shipton,  rent  in  the  amount  of 
Twenty-two  Dollars  ($22.00)  as  two  (2)  week's 
rent  in  advance  for  the  period  December  8,  1943 
to  December  22nd,  1943,  for  the  housing  accom- 
modations consisting  of  Apt.  #9,  in  the  apai-t- 
ment  building  located  at  441  North  Figueroa  Street, 
in  said  City  of  Los  Angeles,  and  within  the  Los 
Angeles  Defense  Rental  Area,  which  said  apart- 
ment unit  at  all  times  herein  mentioned  had  a  max- 
imum rent  for  said  two  (2)  week's  period  of  Nine 
Dollars  ($9.00)  under  Rent  Regulation  for  Hous- 
ing, (8  Fed.  Reg.  7322),  issued  by  the  Administra- 
tor of  the  Office  of  Price  Administration,  pursuant 
to  Section  2  of  the  Emergency  Price  Control  Act 
of  1942,  Pub.  L.  421,  77th  Cong.  2d  Sess.,  56  Stat. 
23,  January  30,  1942)  ;  contrary  to  the  foim  of  the 
Statute  in  such  case  made  and  provided  and  against 
the  peace  and  dignity  of  the  United  States  (Emerg- 
ency Price  Control  Act  of  1942,  Pub.  L.  421,  77tli 
Cong.  2d  Sess.,  56  Stat.  23,  January  30,  1942). 

COUNT  THREE 

Said  United  States  Attorney  further  informs 
the  Court: 

1.  That  the  defendant,  Hugh  Wilton,  during  all 
times  herein  mentioned  was  and  now  is  the  o])era- 
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tor  of  that  certain  aj)artinent  ])uilding  hereinafter 
desci'ibed,  and  as  sneli  o])erator  was  and  now  is  in 
cliai-.^-e  of  the  renting"  and  offering  for  rent  of  the 
housing  aeeonimodations  contained  tlierein;  that  on 
or  about  December  1,  1943,  in  the  City  of  Los  An- 
geles, County  of  Los  Angeles,  State  of  California, 
in  the  Southern  District  of  California,  and  in  the 
Centi'al  Division  thereof,  and  within  tlic  jiu'isdic- 
tion  of  this  Court,  said  defendant,  Hugh  Wilton, 
as  such  operator,  did  knowingly,  wilfully  and  un- 
lawfully demand  of  and  receive  from  Mr.  and  Mrs. 
Claude  VV.  Hoffman,  rent  in  the  amount  of  Twenty 
Dollai-s  ($20.00)  as  two  (2)  weeks'  rent  in  advance 
for  the  period  December  1,  1943  to  December  15, 
1943,  for  the  housing  accommodations  consisting  of 
Apt.  #10  in  the  apartment  building,  ]ocat<'d  at  441 
North  Figueroa  Street,  in  said  City  of  Los  Angeles, 
and  within  the  Los  Angeles  Defense  Rental  Area, 
which  said  apartment  unit  at  all  times  herein  men- 
tioned liad  a  maximum  rent  of  Ten  Dollars  ($lO.OO'i 
for  said  two  (2)  weeks'  period,  undei*  Rent  Regu- 
lation for  Housing,  (8  Fed.  Reg.  7322),  issued  by 
the  Administrator  of  the  Office  of  Piice  A(hninis- 
tration,  pursuant  to  Section  2  of  tlie  Emer<rency 
Price  Control  Act  of  1942,  Pul).  L.  421,  77th  ronir. 
2d  S(^ss.,  r)(J  Stat.  2:],  January  30,  1942);  coiitiaiy 
to  tlic  I'oi'in  of  the  Statute  in  sucli  case  made  l^^u\ 
])i*ovide(i  and  against  tli(^  jx'acc  and  diijiiity  of  tlie 
Ignited  States  (Kmeigency  IMicc  Control  Act  of 
1942,  I^ul).  L.  421,  77th  (^.n-.  2r|  Scss.,  r)(;  St:U.  23, 
January   2>0,    1942). 
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COUNT  FOUR 

Said  United  States  Attorney  further  informs  the 
Court: 

1.  'I'liat  the  defendant,  Hugli  Wilton/ durinsj^  all 
times  herein  mentioned  was  and  now  is  the  opera- 
tor of  that  certain  apartment  building-  hereinafter 
described,  and  as  such  operator  was  and  now  is  in 
charge  of  the  renting  and  offering  for  rent  of  tlie 
housing  accommodations  contained  therein;  that  on 
or  about  December  20,  1943,  in  the  City  of  Los  An- 
geles, County  of  Los  Angeles,  State  of  California, 
in  the  Southern  District  of  California,  and  in  the 
Central  Division  thereof,  and  within  the  jurisdic- 
tion of  this  Court,  said  defendant,  Hugh  Wilton, 
as  such  operator,  did  knowingly,  wilfully  and  mi- 
lawfully  demand  of  and  receive  from  Mr.  and  Mrs. 
H.  G.  Yost,  rent  in  the  amount  of  Ten  Dollars 
($10.00)  as  one  (1)  week's  rent  for  the  period  De- 
cember 18,  1943  to  December  25,  1943,  for  the  Hous- 
ing accommodations  consisting  of  Apt  #11,  in  the 
apartment  building  located  at  441  North  Figueroa 
Street,  in  said  City  of  Los  Angeles,  and  within  the 
Los  Angeles  Defense  Rental  Area,  which  said 
apartment  unit  at  all  times  herein  mentioned  had 
a  maximum  rent  of  Pour  Dollars  and  Fifty  Cents 
($4.50)  for  said  one  (1)  wreck's  period,  under  Rent 
Regulation  for  Housing,  (8  Fed.  Reg.  7322),  issued 
by  th(^  Administrator  of  the  Office  of  Price  Admin- 
istration, pursuant  to  Section  2  of  tlie  Kmei'ireiu-y 
Price  Control  Act  of  1942,  Pub.  L.  421,  77th  Coiv^x. 
2d  Sess.,  56  Stat.  23,  Jamiary  30,  VJV2)  :  contraiy 
to  the  form  of  the  Statute  in  such  case  made  and 
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])rovidod  and  at^ainst  the  peace  and  disunity  of  the 
lTnit(*d  States  (P]ni(M'geney  Price  Control  Act  of 
1942,  Pub.  L.  421,  77th  Cong.  2d  Sess.,  56  Stat.  23, 
January  30,  1942). 

COUNT  FIVE 

Said  United  States  States  Attorney  further  in- 
forms the  Court: 

1.  That  the  defendant,  Hugh  Wilton,  during  all 
times  herein  mentioned  was  and  now  is  the  o]>era- 
tor  of  that  certain  apartment  building  hereinafter' 
described,  and  as  such  operator  was  and  now  is  in 
cliarge  of  the  renting  and  offering  for  rent  of  the 
housing  accommodations  contained  therein;  that  on 
01-  about  the  11th  day  of  I)eceml)er,  1943,  in  ihe 
City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  California,  in  the  Southern  District  of  Califor- 
nia, in  tht^  (Jenlral  Division  thereof,  and  within  the 
jurisdiction  of  this  Court,  said  defendant,  Hugh 
Wilton,  as  such  operator,  did  knowiiigly,  ^vili'iilly 
and  unlawfully  demand  of  and  receive  from  Mr. 
and  Mrs.  Mik(»  Green,  I'cnt  in  the  amount  of  Ten 
Dolhu's  ($10.00)  as  one  (1)  week\s  rent  for  the 
period  December  11,  1943  to  December  IS,  lf)43,  for 
the  housing  accommodations  consisting-  of  Aj-t.  rr.*), 
in  the  apartment  buildini;'  located  at  !3.'>  \oiti! 
Figueroa  Street,  in  said  City  of  Los  Anu'eles,  and 
within  the  Ijos  Angeles  Defense  Rental  Aica,  which 
said  af)artment  unit  at  all  times  herein  mentioned 
had  a  maxinunn  rent  of  Three  Dollars  and  Seventy- 
five  (ycnts  (j}^3.7r))  for  said  one  (1)  week's  |KM'iod, 
und(»r  H(»nt  Regulation  for  Housing,   (iS  Fed.  Reg. 
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7322),  issued  by  the  Administrator  of  the  Office  of 
Price  Administration,  pursuant  to  Section  2  of  tlie 
Emergency  Price  (i)ntrol  Act  of  1942,  Pub.  J^.  421, 
77th  Cong.  2d  Sess.,  56  Stat.  23,  January  30,  1942) ; 
contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  (Emergency  Price  Con- 
trol Act  of  1942,  Pub.  L.  421,  77th  Cong.  2d  Sess., 
56  Stat.  23,  January  30,  1942). 

COUNT  SIX 

Said  United  States  Attorney  further  informs 
the  Court: 

1.  That  the  defendant,  Hugh  Wilton,  during 
all  times  herein  mentioned  was  and  now  is  the  op- 
erator of  that  certain  apartment  building  herein- 
after described,  and  as  such  operator  was  and  now 
is  in  charge  of  the  renting  and  offering  for  rent  of 
the  housing  accommodations  contained  therein;  tliat 
on  or  about  the  6th  day  of  December,  1943,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  Califoi-nia,  in  the  Southern  District  of  Califor- 
nia, and  in  the  Central  Division  thereof,  and  within 
the  jurisdiction  of  this  Court,  said  defendant,  Hu.uh 
AVilton,  as  such  operator,  did  knowingly,  wilfully 
and  unlawfully  demand  of  and  receive  from  Mr. 
John  Doe  Bower,  whose  other  and  tiue  given  nnme 
is  unknown  to  said  United  States  Attorney,  and 
Mrs.  Georgia  Bower,  rent  in  the  amount  of  Ten 
Dollars  ($10.00)  as  one  (1)  week's  rent  for  ihe 
period  December  5,  1943  to  l)ec(»mber  12,  1943,  for 
the  housing  accommodations  consisting  of  Apt.  #4, 
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in  the  apcirtinciit  huildiiig  located  at  435  North 
Fio'uci'oa  Street,  in  said  City  of  Los  An<2:eles,  and 
within  tile  Los  An^'eles  Defense  Rental  Ai*ea,  which 
said  apai'tnient  unit  at  all  times  herein  mentioned 
had  a  maxinmm  rent  for  said  one  (1)  week's  period 
of  Pour  Dollars  and  Thirty-ei^ht  Cents  ($4.88)  un- 
der Kent  Regulation  foi'  Housing,  (8  Fed.  Re.i^. 
7322),  issued  hy  the  Administrator  of  th(»  Office  of 
Price  Administration,  j)ursuant  to  Section  2  of  the 
Emergency  Price  Control  Act  of  1942,  Pub.  L.  421, 
77th  Cong.  2d  Sess.,  r)6  Stat.  23,  January  30,  1942)  ; 
contrary  to  the  fonn  of  the  Statute  in  such  case 
made  and  })rovided  and  against  the  peace  and  dig- 
nity of  the  United  States  (Emergency  Price  Con- 
trol Act  of  1942,  Pub.  L.  421,  77th  Cong.  2d  Sess., 
56  Stat.  23,  January  30,  1942). 

COUNT  SEVEN 

Said  United  States  Attorney  furthei*  ini'oinis  flic 
Court: 

1.  That  the  defendant,  IIuuli  Wilton,  during-  all 
times  hei'ein  mentioned  was  and  now  is  the  opera- 
tni-  of  that  ccM'tain  apartment  buildim;  iKM-cinnftci- 
described,  and  as  such  operatoi'  was  and  now  is  in 
charge  of  the  i-enting  and  oftVring  for  I'cnt  oi  Ihc 
housing  accommodations  contained  thercMii:  lh;n  on 
oi*  about  \\\v  14th  day  of  DcM-emhci-.  lf)4'),  in  (he 
City  of  Ijos  Angeles,  County  of  Los  Angeles,  State 
oi'  California,  in  tin*  Southei'n  Disti'ict  of  ('alilor- 
nia,  and  in  the  Central  Division  tliri'CMd',  and  within 
tjic  Jui'isdiction  of  this  (\)urt,  said  dcfiMidant,  llnuh 
Wilton,   as  such   oixM-atoi*.   did    knowinuh-,    wilfnllv 


United  States  of  America  11 

and  unlawfully  demand  of  and  receive  from  Mr. 
John  Uoe  Bower,  whose  other  and  true  g-iv(^n  name 
is  unknown  to  said  United  States  Attorney,  and 
Mrs.  Georgia  Bower,  rent  in  the  amount  of  Ten 
Dollars  ($10.00)  as  one  (1)  week's  rent  for  the 
])eriod  December  12,  1943  to  December  19,  1943  for 
the  housing  accommodations  consisting  of  Ajjt.  #4, 
in  the  apartment  building  located  at  435  North 
Figueroa  Street,  in  said  City  of  Los  Angeles,  and 
within  the  Los  Angeles  Defense  Rental  Area,  which 
said  apartment  imit  at  all  times  herein  mentioned 
had  a  maximum  rent  of  Four  Dollars  and  Thirty- 
eight  Cents  ($4.38)  for  said  one  (1)  week's  period, 
under  Rent  Regulation  for  Housing,  (8  Fed.  Reg. 
7322),  issued  by  the  Administrator  of  the  Office  of 
Price  Administration,  pursuant  to  Section  2  of  the 
Emergency  Price  Control  Act  of  1942,  Pub.  L.  421, 
77th  Cong.  2d  Sess.,  56  Stat.  23,  January  30,  1942)  ; 
contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided  and  against  the  peace  and  dig- 
nity of  the  United  States  (Emergency  Price  Con- 
trol Act  of  1942,  Pub.  L.  421,  77th  Cong.  2d  Sess., 
56  Stat.  23,  January  30,  1942). 

Wherefore,   said    United    States    Attorney'    prays 
that  process  of  this  Court  be  issued  against  said 
defendant,  that  he  be  dealt  with  according  to  law. 
CHARLES    U.   CAHU 

United  States  Attorney 
By     CHARLES  H.  VEALE 

Assistant    United    States    At- 
torney 
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VERIFTC\\TIOX 

State  of  (Jaliloriiia 
County  of  Los  Angeles 
I"^nited  States  of  America — ss. 

George   J.    King,    being   first    duly    sworn,    ufxjn 
oath,  deposes  and  says: 

That  he  is  an  employee  of  the  United  States  Gov- 
ernment, t()-\vit:  a  Legal  Investigator  for  the  Office 
of  i^rice  Administration,  an  agency  of  the  United 
States  Government;  that  in  the  course  of  his  duty 
as  Legal  Investigator  for  the  Office  oF  Price  Ad- 
ministration he  made  an  investigation  of  the  mat- 
t-ers  set  foi'th  and  mentioned  in  the  above  and  fore- 
going Information  against  Hugh  Wilton;  that  lie 
has  read  the  above  and  foregoing  Information  and 
knows  the  contents  thereof  and  that  the  matters 
set  foi'th  therein  are  true  of  his  own  knowledg(\ 
GEORGE  J.   RING 

Subsci-ib(ul  and  sworn   to  iK^foi'c  inc  this  2i\  dwy 
of  Januaiy,  1944. 

[Seal]  EDMUND    L.    SMITH, 

Clerk. 

[Endorsed]:     Piled,   Jan.   28,    1944. 
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At  a  stated  tcM'iii,  to-wit :  The  February  Tenn, 
A.  D.  1944,  of  tlie  District  Court  of  the  Uniterl 
States  of  America,  within  and  for  the  Central  Di- 
vision of  the  Southern  District  of  California,  held 
at  tlie  Court  Room  thereof,  in  the  City  of  Los  Ar.- 
geles  on  Fi-iday  tlie  11th  day  of  February  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
forty-foui'. 

Present:  The  Honorable  J.  F.  T.  O'Connor,  Dis- 
trict Judge. 

[Title  of  Cause.] 

No.    16.512-Crim. 

This  cause  coming  on  for  arraignment  and  plea 
of  the  defendant  Hugh  Wilton  to  the  amended  in- 
foi-mation  on  file  herein;  Ray  H.  Kinnison,  Esq., 
Assistant  U.  S.  Attorney,  appearing  for  the  Gov- 
ernment; Paul  Taylor,  Esq.,  appearing  for  the  de- 
fendant; John  Q.  Bybee,  Court  Reporter,  being 
present  and  reporting  the  proceedings;  the  defcMid- 
ant,  being  present  in  court  on  his  own  recognizance, 
now  states  his  true  name  to  be  as  charged  in  the 
amended  information,  waives  the  reading  of  the 
amended  information  and  enters  i)lea  of  not  Liiiilty 
to  each  of  the  seven  counts  thereof. 

It  is  ordered  that  this  cause  be,  and  it  hereby  is. 
set  for  ti'ial  \^^v  F(4)ruary  If),  1944,  at  10  A.  M.  be- 
fore Judge  Jenney. 
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At  a  stated  term,  tu-wit :  The  Fchi-iiaiy  'Term, 
A.  I).  1944,  of  the  Distriet  (\nirt  of  the  United 
States  of  AiiKM-ica,  within  and  t'oi*  the  Central  Di- 
vision of  the  Southern  Distriet  of  California,  h(Od 
at  the  CouT't  Room  thereof,  in  the  City  of  Los  An- 
i^eles  on  Wednesday  the  l-'ith  day  of  March  in  the 
yeai-  of  oui'  Toi'd  on<'  thousand  nine  Imndred  and 
foi-ty-foHi'. 

Present:  The  Honorable  Leon  R.  Yankwieh, 
Disti'iet  Judge. 

[TitU^  of  Cause.] 

No.   16,r)12-Crim. 

This  eause  coming  on  for  further  jury  trial  of 
defendant  Hugh  Wilton;  E.  A.  Tolin,  Assistant 
U.  S.  Attorney,  appearing  as  counsel  for  the  Gov- 
ernment; Paul  Taylor,  Esq.,  app<3aring  as  counsel 
for  the  said  dc^fendant,  who  is  present;  and  ]\Tyrth' 
Bennallack,  Court  Reporter,  being  ])resent  and  re- 
])orting  the  testimony  and  the  ])roce«dings: 

Tlugli  Wilton,  defendant,  resumes  the  stand  aru! 
testifies  further  on  dii'ect  examination  and  on  cross- 
examination  by  Attorney  Tolin.  V.  S.  Exhibit  12 
is  mai'ked  for  identification.  The  defendant  testi- 
fies fui'ther  on  re-direct  examination  and  on  re- 
cross-exatnination  by  i-espective  counsel.  The  de- 
fendant  rests. 

Georgia  Burns,  heretofore  swoi-n,  resuiiies  the 
stand  and  testifies  furthei*  for  the  Government  in 
rebuttal. 
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Warren  L.  Shobert  is  called,  sworn,  and  testiJles 
for  tlie  Government. 

Ray  Fordham  is  called,  sworn,  and  testifies  for 
the  Government  and  is  cross-examined  by  Attorney 
Taylor  and  is  questioned  by  the  Coni't. 

Robert  L.  Moore  is  called,  sworn,  and  testifies 
for  the  Government  and  cross-examined  by  Attor- 
ney Taylor. 

Testimony  is  closed.  The  Court  reminds  tin* 
jury  of  the  admonition  heretofore  given  and  de- 
clares a  recess  for  a  few  minutes.  At  11:20  A.  jM. 
court  reconvenes  and  all  being  present  as  l^efoie, 
including  the  jury  and  the  defendant  and  counsel. 
Attorney  Tolin  argues  for  the  Government.  At 
11:30  A.  M.  Attorney  Taylor  argues  for  the  de- 
fendant; at  11:45  A.  M.  Attorney  Tolin  argues  in 
rebuttal;  and  at  11:451/2  A.  M.  the  Court  instructs 
the  jury  on  the  law  of  the  case. 

Attorney  Taylor  asks  for  clarification  as  to  «i 
certain  instruction.  The  Court  makes  a  statement. 
Bailiffs  Turner  and  Fuller  are  sworn  to  care  for 
the  jury  during  its  deliberation  ui)on  a  verdict,  nnd 
at  12:17  P.  M.  the  jury  retires  to  d(ai])erate  u]k)]i  a 
verdict. 

At  12:47  P.  Al.  the  jury  I'eturn  into  couit  and 
all  being  present  as  ])efore  including  tlie  defendant 
with  counsel,  the  jury  is  askcul  if  tlie\'  liav(»  aureed 
upon  a  verdict  and  the  Foreman  i-eplics  tluit  they 
have  and  i)resents  the  verdict  whidi  is  i-ead,  and  ii 
is  ordered  that  the  said  verdict  be  filed  and  spread 
u])on  the  minutes,  the  said  verdict  as  I'ead  hv'wvj:  as 
follows : 
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it  is  ord<3red  that  the  cause  be,  and  it  hereby  is, 
continued  to  .Mai'ch  20,  lfM4,  at  10  A.  M..  for  scti- 
tence. 

[Title  of  District  Coui't  and  (^ause.] 

VP]KDICT 

We,  the  Jury  in  the  above-entitled  case,  find  the 
de[Vn(hnit,  llui;h  Wilton,  <;uilty,  as  cliarged  in 
count  one  of  the  Information;  guilty,  as  charged  in 
count  three  of  the  Information;  guilty,  as  charged 
in  count  four  of  the  Information;  guilty,  as 
charged  in  count  five  of  the  Information ;  guilty,  as 
chaiged  in  count  six  of  the  Information;  guilty,  as 
charged  in  count  seven  of  the  Information. 

Dated :  Los  Angeles,  California,  March  15th,  1944. 
H.  K.  BAGLEY 

Foreman    of   the    Jury. 

[Kndoised]:     Filed  Mar.  15,  1944. 


At  a  stated  term,  to-wit:  The  February  Term, 
A.  D.  1944,  of  the  Disti-ict  Court  of  the  United 
States  of  America,  within  and  foi*  the  Central 
Division  of  the  Southern  District  of  California, 
held  at  tlie  Coui't  Room  thereof,  in  the  City  of 
Los  Angeles  on  Monday  the  oi'd  day  of  .\])i'il  in 
the  year  of  our  Loi'd  one  tlionsand  nine  hundred 
and  forty-four. 

IM'esenI  :  The  IIoiioral)le  Leon  R.  Yaukwicli.  Dis- 
trict Judge. 
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[Title  of  Cause.] 

This  cause  coining  on  for  sentence  of  the  defend- 
ant Hugh  Wilton  on  counts  1,  3,  4,  5,  6  and  7 ;  E.  A. 
Tolin,  Esq.,  Assistant  U.  S.  Attorney,  appearing 
for  the  Government;  Paul  Taylor,  Esq.,  appearing 
for  the  defendant;  A.  H.  Bargion,  Court  Reporter, 
being  present  and  reporting  the  proceedings;  the 
defendant  being  present;  Attorney  Taylor  makes  a 
statement  for  the  defendant. 

The  Court  pronounces  judgment  against  the  de- 
fendant as  follows: 

District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

No.  16512 

Criminal  information  in  7  counts  for  violation 
Rent  Regulation  for  Housing  of  U.S.C,  Title 
(8  Fed.  Reg,  7322) 

UNITED  STATES 

V. 

HUGH  WILSON 

JUDGMENT  AND  COMMITMENT 

On  this  3rd  day  of  April  1944,  came  tlie  United 
States  Attorney,  and  the  defendant  Hugh  Wilton 
appearing  in  proper  person,  and  with  counsal,  and, 

The  defendant  having  been  convicted  on  verdict 
by  the  jury  of  the  oifenses  charged  in  counts  1,  :>, 
4,  5,  6,  7,  in  the  above-entitled  cause,  to  wit :  at  l.os 
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Angeles,  Calil'oniia  about  ^September  28th,  1943 
c-liarged  and  received  from  tenants  at  441  X.  Figue- 
roa  Street,  Los  Angeles,  Calif.,  more  than  the  maxi- 
niuni  iciital  fixed  foi*  said  acconualations  and  })r('m- 
ises,  and  the  (hd'eiKhmt  liaving  l)een  now  asked 
whether  he  has  anything  to  say  wliy  judgment 
should  not  be  ])ronoun('e(l  against  him,  and  no  suf- 
ficient cause  to  the  contrary  being  shown  or  a])pear- 
ing  to  the  Court,  It  Is  by  the  Court 

Ordered  and  Adjudged  that  the  defendant,  hav- 
ing been  found  guilty  of  said  offenses,  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  the  period  of  ninety  days  on  the  first  count  of 
the  information,  and  pay  to  the  United  States  of 
America,  a  fine  in  the  sum  of  $500,  on  the  third 
count  of  the  information,  and  $500  on  the  fourth 
count  of  the  information,  and  $500  on  the  fifth 
count  of  tlie  information,  and  $500  on  tlie  sixth 
count  of  the  information,  and  $500  on  the  seventh 
count  of  the  information. 

And  for  iioii-])ayment  of  the  fine  tlie  (U'fendant 
shall  stand  commilted  to  an  institution  of  tlie  jail 
ty])e  till  said  fine  is  paid  or  he  is  discharged  tliei-e- 
from  by  due  ])rocess  of  law. 

It  Is  Further  Ordered  that  the  receipt  of  $500 
by  the  Clerk  of  this  court  shall  be  in  satisfaction 
of  the  fines  im})os(Ml,  and  the  clerk  shall  mark  the 
judgment  satisfied  u])on  said  receii)t;  that  the  de- 
fendant have  a  stay  of  execution  of  judgment  till 
5  P.M.  A])]-il  5th  1944,  and  that  the  second  count  of 
the  information  be  and  it  is  herebv  dismissed. 
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It  Is  Further  Ordered  that  the  Clerk  deliver  a 
certified  eopy  of  this  judgment  and  commitment  to 
the  United  States  Marshal  or  other  qualified  officer 
and  that  the  same  shall  serve  as  the  commitment 
herein. 

(Signed)  LEON  R.  YANKWICH 

United  States  District  Judg(^ 

[Endorsed] :     Piled  this  3rd  day  of  April  1944. 


[Title  of  District  Court  and  Cause.] 
NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant:  Hugh  Wilton, 
2225  South  Harvard  Blvd.,  Los  Angeles,  California. 

Name  and  address  of  appellant's  attorneys:  Paul 
Taylor,  930  Bartlett  Bldg.,  Los  Angeles,  Cal.  Joseph 
P.  Guerin,  229  N.  Broadway,  Los  Angeles,  Calif. 

Offense:  Violation  (6  counts)  of  Rent  Regulation 
for  Housing  issued  pursuant  to  the  P]mergenc\' 
Price  Control  Act  of  1942. 

Date  of  Judgment :  April  3,  1944. 

Defendant  was  sentenced  to  90  days  in  jail  (on 
Count  I),  fine  of  $500.00  (on  Count  II),  fine  of 
$500.00  (on  Count  III),  fine  of  $500.00  (on  i\mui 
IV)  and  a  fine  of  $500.00  each  on  Counts  V,  VI  and 
VII— and  pro\dded  that  the  ])ayment  of  $500.00 
would  satisfy  all  fines  on  eacli  and  cvci-y  (••nut, 
save  (^unt  L  Defendant  is  upon  liis  own  vraxj:- 
nizance,  a  stay  of  execution  having  been  gi-anted 
to  April  22,  1944. 
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I,  the  above-named  Appellant,  hereby  appeal  to 
the  Ignited  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  jud<>:ment  above-mentioned, 
on  the  grounds  set  forth  below. 

HUGH  WILSON 
Appellant 

Dated :  April  7,  1944. 


[Title  of  District  Court  and  Cause.] 

GROUNDS  OF  APPEAL 

I. 

That  the  verdict  was  not  supported  by  the  evi- 
dence ; 

II. 
That  the  verdict  was  contrary  to  law; 

III. 

That  the  verdict  was  contrary  to  the  evidence; 

IV. 

That  the  verdict  was  contrary  to  the  hiw  and  the 
evidence ; 

V. 
Lisufficiency    of    the    evidence    to    sustain    the 
verdict ; 

VI. 
Plain  errors  of  hiw  oc('urriii<r  at  the  {vv<\\  and  not 
excepted  to; 
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VII. 

Plain  errors  of  law  occurring  at  the  trial  and  not 
excepted  to  by  which  the  defendant  was  denied  a 
fair  and  impartial  trial. 

JOSEPH  P.  GUERIN  & 
PAUL  TAYLOR 
By  PAUL  TAYLOR 

Attorneys  for  Appellant. 

Information:  7  counts  for  violation  Emergency 
Price  Control  Act,  Rent  Division,  L.A.  Defense 
Rental  Area,  filed  December  30,  1943; 

Amended  Information  filed  January  23,  1944. 

Trial  by  Jury  March  14-15,  1944. 

Verdict  of  Guilty,  March  15,  1944. 

Judgment:  90  days  confinement  on  Count  I, 
$500.00  fine  on  each  of  five  counts,  provided  that 
payment  of  $500.00  pays  all  fines. 

Entered:  April  3,  1944. 

Notice  of  Appeal  filed  April  8,  1944. 

Received  copy  of  the  within  Notice  of  Appeal 
this  8th  day  of  April,  1944. 

CHARLES  H.  CARR   (J.S.) 
Attorney  for  IT.  S. 

[Endorsed]  :     Piled  Apr.  8,  1944. 
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{^V\\\v  of  District  C«>uit  and  Cause.] 

ORDER 

In  the  above  entitled  matter  an  a])])('al  having 
been  tiled  in  tbe  premises, 

It  Is  Ordered  that  pending  decision  on  appeal 
defendant  remain  upon  his  own  recognizance,  and 
that  no  bond  be  required  in  tlie  premises,  provided 
that  the  sum  of  Five  Hundred  Dollars  ($500.00) 
be  deposited  with  the  Clerk  of  this  Court  and  by 
him  held  in  registry  pending  the  determination  of 
the  a])peal. 

Dated  this  21  day  of  April,  1944. 

J.  F.  T.  O'CONNOR 
Judge. 

Approved  as  to  form  April  20,  1944. 
ERNEST  A.  TOLIN, 

Asst.  United  States  Attorney 

[Endorsed]:     Filed  Apr.  21,  1944. 


[Title  of  Disti'iet  (\)urt  and  Cause.] 

1>RAECIPE 

To   Mr.    Kdiimiid    L.   Smith,   derk   of  the  District 

Court    of   th(»    United    States,    in    and  t'oi*    tlu* 

Soiith<'rn      Disti-ict      of      ^'alifornia.  Central 
Di\'isio]i : 

Please  pi'epare  and   I'oi'ward  to  the  Tnited  States 
Circuit    ("oni't    ot*    A])p(\al,    Xiiith    rii-eiiit,    the   fol- 
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lowing  exemplified  papers   in   the  above  cause   on 
appeal : 

1.  Amended  Information. 

2.  Minute  Order  showing  the*  bail   set   for  the 
defendant  and  arraignment. 

3.  The  plea  of  the   defendant  to   the   amended 
information. 

4.  Necessary  Minute  orders  during  trial  of  the 
cause. 

5.  Verdict. 

6.  Sentence  of  defendant. 

7.  Notice  of  xippeal. 

8.  Engrossed  Bill  of  Exceptions. 

9.  Assignments  of  Error. 

10.  All  the   pleadings   and   proceedings   had   in 
said  cause  necessary  to  the  perfecting  of  the  appeal. 

Dated:  November  28,  1944. 

PAUL  TAYLOR 

Attorney  for  Defendant. 

[Endorsed]:     Filed  Nov.  29,  1944. 


[Title  of  District  Court  and  (^ause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  tlie  District  (^ourt 
of  the  United  Sta/yes  for  tlie  Southern  District  of 
California,  (h)  hereby  certify  tliat  \\\v  foregoing 
pages  numbered  from  1  to  21  inclusive  contain  full, 
true  and  correct  copies  of  Minute  Onh^r  Entered 
January  28,   1944;  Amended    Information;   Minute 
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Order  p]ntered  Februaiy  11,  lfM4;  Portion  of  Min- 
ute Oi'der  Entered  March  15,  1944;  Vei'diet ;  Por- 
tion of  Minute  Order  PJntered  April  3,  1944;  Judg- 
ment and  Commitment;  Notice  of  Ai)peal;  Order 
and  Praeciix'  wliich,  together  witli  Original  l>ill  of 
Exceptions  and  Assignment  of  Errors  and  Original 
Exhibits,  transmitted  herewith,  constitute  the  rec- 
ord on  a])peal  to  the  United  States  Circuit  Court 
of  A])peals  for  the  Ninth  Circuit. 

1  further  certify  that  my  fees  for  comparing, 
correcting  and  certifying  the  foregoing  record 
amount  to  $7.15  which  sum  has  been  paid  to  me 
by  Appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  26th  day  of  December,  1944. 
[Seal]  EDMUND  L.  SMITH, 

Clerk 
By   THEODORE  HOCKE 
Deputy  Clerk. 
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At  a  Stated  Term,  to  wit:  The  October  Term 
1943,  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Mondav  tlie  twentieth 
day  of  May  in  the  year  of  our  Lord  one  thousand 
nine  himdred  and  fortj^-four. 

Present : 

Honorable   Curtis   D.   Wilbur,   Senior   Circuit 
Judge  Presiding, 

Honorable  Francis  A.  Garrecht,  Circuit  Judge, 

Honorable  William  Healy,  Circuit  Judge. 

No.  10740 

HUGH  WILTON, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER  EXTENDING  TIME  TO  SETTLE  AND 
FILE  BILL  OF  EXCEPTIONS,  AND  TO 
FILE  ASSIGNMENTS  OF  ERROR 

Upon  consideration  of  the  petition  of  appellant, 
for  an  extension  of  time  within  which  the  bill  of 
exceptions  in  this  cause  may  be  settled  and  tiled  in 
above  cause,  Mr.  Ernest  A.  Tolin,  Assistant  United 
States  Attorney,  counsel  for  a])pelle(%  offcM-ing  no 
objection  to  such  extension,  and  good  cause  there- 
for appearing. 
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It  Is  Ordered  that  tlie  time  wilhiii  wliicli  th(^ 
hill  of  exceptioiiii  in  a))()ve  cause  may  be  settled 
and  liled,  and  the  assi<j:inneiits  of  vrvnv  fih'd  })e, 
and  hereby  is  extended  to  and  inchidinf^  August 
1,  1944. 

L  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  tlie  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  San  Francisco,  in  the  State  of  Cali- 
fornia, this  23rd  day  of  May,  1944. 

[Seal]  PAXIL  P.  0'P>RIEX 

Clerk,    U.    S.    Circuit    Court    of    Appeals    for    the 
Ninth  Circuit. 

[Endorsed]:     Filed  May  25,  1944. 


[Title  of  (Mrcuit  Court  of  A])peals  and  Cause.] 
STiPTLATlON 

It  Is  Hereby  Stipulated  ])y  and  between  counsel 

foi"  tlie  above  j)arties,  that  llic  Aj)]  <'llant  may  have  in 
and    including      the    15th    day   of   Septc^nber,    1944 
within  which  to  settle  and   lil<'  his   Bill  of   Exce])- 
tions  and  his  Assignment  of  Im-i'oi's  lierein. 
PAUL   IWVLOIJ 

Attorney  for  A|)p('llant 
CHAKM.KS  II.  CAVxR. 

United  Slates  Attoi'ucy, 
I>>y    FK^XKST  A.  'Vi)\A\ 

Assistant   U.  S.  Attoi-ncy 
Attorneys  foi-   Appellee. 
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ORDER 

Upon  reading  the  foregoing  stii)n]ation  and  good 
cause  appearing  therefor, 

It  Is  Hereby  Ordered  that  the  time  within  which 
Appellant  may  settle  and  file  his  Bill  of  Excep- 
tions and  file  his  Assignment  of  Errors  herein  be, 
and  the  same  is  hereby  extended  to  and  including 
the  15th  day  of  September,  1944. 

Dated,  July  26th,  1944. 

ALBERT  LEE  STEPHENS 

Judge. 
WILLIAM  DENMAN, 

U.  S.  Circuit  Judge. 

State  of  California 
County  of  Los  Angeles — ss. 

Kenneth  W.  Kearney,  being  duly  sworn,  deposes 
and  says:  that  he  was  associated  as  counsel  for 
appellant,  for  the  purpose  of  prosecuting  the  appeal 
herein,  on  July  26,  1944;  that  the  reporter's  tran- 
script w\is  delivered  to  Paul  Taylor,  counsel  of  rec- 
ord for  appellant,  on  July  21,  1944;  that  the  time 
within  which  to  settle  and  file  the  Bill  of  Excep- 
tions and  Assignment  of  Errors  expires  on  August 
1,  1944;  that  the  Reporter's  Transcript  consists  of 
206  pages,  exclusive  of  exhibits,  and  it  would  be  a 
physical  impossibility  to  prepare  a  Bill  of  Excep- 
tions and  Assignment  of  Errors  by  August  1,  1944; 
that  affiant  estimates  that  six  weeks  additional  time 
wH)uld  ))e  necessary  for  that  purpose. 

KENNETH  W.  KEARNKY 
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Subscribed  and  sworn    <>,  tiiis  'Jfitli  day  ui  July, 
1944. 

JAMES  A.  MILLER 

Notary  Public  in  and  tor  said 
County  and  State 
A  True  Copy. 

Attest:  July  31,  1944. 
[Seal]  PAUL  P.  O'BKIEX, 

Clerk. 

[Endorsed]:     Filed     July     28.     1944.     Paul     P. 
O'Brien,  Clerk. 


At  a  Stated  Term,  to  wit :  The  October  Temi  1943, 
of  the  United  States  Circuit  Court  of  A})peals  for 
the  Ninth  Circuit,  held  in  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  in  the 
State  of  California,  on  Friday  the  fifteenth  day  of 
Septembei-  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  foi'ty-four. 

Present: 

Honorable   Curtis    1).    Wilbur,    Senior    Cii-cuit 
Judge,  Presiding, 

ll()!iorable  Francis  A.  Garrecht,  Circuit  Judge. 

[I'itic  of  ('ause.] 

ORDER  EXTENDING  TIME  TO  SETl  LE  AND 
FILK  lULL  OF  KX(^EP1^IONS  AND  TO 
FILE  ASSIGNMENTS  OF  ERROR 

Upon  consideration  of  tlie  telegraphic  application 
of  Mr.  KeiHH'tli  W.  I\cai'iu\\-,  <'<)unsel  for  ai)pellaiit. 
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and  good  cause  therefor  appearing,  It  Is  Ordered 
that  the  time  within  which  appellant  may  file  and 
have  settled  his  bill  of  exceptions,  and  file  his  as- 
signments of  error  herein  be,  and  hereby  is  ex- 
tended to  and  including  September  18,  1944. 

I  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  San  Francisco,  in  the  State  of  Califor- 
nia, this  18th  day  of  September,  1944. 

[Seal]  PAUL  P.  O^BRIEN, 

Clerk,    U.    S.    Circuit    Court    of   Appeals    for   the 
Ninth  Circuit. 

By     PRANK  H.  SCHMID 
Deputy  Clerk 

[Endorsed]:     Piled  Sep.  20,  1944. 


At  a  Stated  Term,  to  wit:  The  October  Term, 
1943,  of  the  United  States  Circuit  Court  of  Aj)peals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
in  the  State  of  California,  on  Monday  the  eighteenth 
day  of  September  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  forty-four. 

Present : 

Honorable    Curtis    1).    Wilbur,    Senior    Circuit 
Judge,  Presiding, 

Honorable  Francis  A.  Garrecht,  Circuit  Judge. 
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[Title  of  Clause.] 

ORDER  EXTENDlMji  1  lAii.  iU  i  ILi::  AND 
SETTLE  BILL  OF  EXCEPTIONS,  AND 
TO  FILK  ASSIGNMEN  IS  OF  ERROR 

Upon  ('X)nsi(ioratiou  of  the  application  of  Mr.  Fanl 
Taylor,  counsel  for  ai)pellant,  and  stipulation  of 
counsel  for  respective  parties,  and  su])])orting  af- 
fidavit of  Mr.  Kenneth  W.  Kearney,  counsel  for 
ap])ellant,  aud  good  cause  therefor  appearing, 

It  Is  Oi'dered  that  the  time  within  which  appel- 
lant may  ]>]'()cui-e  to  be  settled  and  tiled  his  ])ill  of 
exceptions,  and  to  tile  his  assignments  of  error  he, 
and  herel)y  is  extended  to  and  including  October 
16,  1944. 

T  Hereby  Certify  that  the  foregoing  is  a  full, 
true,  and  correct  copy  of  an  original  Order  made 
and  entered  in  the  within-entitled  cause. 

Attest  my  hand  and  the  seal  (  f  the  Tnited 
States  Cii-cuit  Court  of  Appeals  for  the  Xintli 
Circuit,  at  the  City  of  San  Francisco,  in  tlu*  State 
of  California,  this  18th  day  of  Septembei-,  1944. 

[Seal]  PACL   \\  O^l^RIEN, 

Cl(Mk,  r.  S.  Circuit  Court  of  A])peals  for  the 
Ninth  Circuit. 

\W     KK\VNK   II.  S(^IIMIJ) 
Deputy  Clerk 

[Endorsed]:     Filed  Se]).  2i\  1944. 
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At  a  Stated  Term,  to  wit:  Tli(^  October  Term  A.D. 
1944,  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  held  in  the  Court  Room 
thereof,  in  the  City  of  Los  Angeles,  in  the  State 
of  California,  on  Friday  the  thirteenth  day  of  Oc- 
tober in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  forty-four. 

Present : 

Honorable  Curtis  D.  Wilbur,  Circuit  Judge, 
Honorable  William  Denman,  Circuit  Judge, 
Honorable  Albert  Lee  Stephens,  Circuit  Judge. 

[Title  of  Cause.] 

ORDER  EXTENDING  TIME  TO  SETTLE  AND 
FILE  BILL  OF  EXCEPTIONS,  AND  TO 
FILE  ASSIGNMENTS  OF  ERROR 

Upon  consideration  of  the  motion  of  counsel  for 
of  Exceptions  and  Assignments  of  Error,  in  the 
Kenneth  W.  Kearney,  iiled  Oct.  11,  1944,  and  good 
cause  therefor  appearing. 

It  Is  Ordered  that  the  time  to  file  proposed  F>ill 
of  Exceptions  and  assignments  of  Error,  in  the 
above-entitled  cause  be,  and  hereby  is  extended  to 
and  including  November  1,  1944;  that  tlie  appellee 
herein  may  have  to  and  including  November  10, 
1944,  to  file  amendments  to  said  proposed  Bill  of 
Exceptions,  and  that  the  Bill  of  P]xceptions  shall 
be  settled  on  or  before  November  18,  1944. 

I  Hereby  Certify  that  the  foregoing  is  a  full,  true, 
and  correct  copy  of  an  original  Order  made  and 
entered  in  the  within-entitled  cause. 
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Attest  my  band  and  tlic*  seal  of  the  Tnited  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  at 
the  City  of  Los  Angeles,  in  tlie  State  of  California, 
this  13th  day  of  October,  1944. 

[Seal]  PAUL  P.  O'BRIEN, 

Clerk,  U.  S.  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit. 

[Endorsed] :     Filed  Oct.  13,  1944. 


[Title  of  (circuit  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  counsel 
for  the  above  parties,  that  the  Appellant  may  have 
to  and  including  the  27th  day  of  November,  1944, 
within  which  to  recast  and  file  the  Bill  of  Kxce])- 
tions  and  Assignment  of  Errors  herein  which  were 
heretofore  settled  by  the  Tnited  States  District 
Court  on  November  16,  1944. 

PAUL  TAYLOR 

Attorney  for  Appellant. 
CHARLES  H.  CARR, 

United  States  Attorney, 
By   ERNEST  A.  TOLIN 

Assistant  U.  S.  Attorney. 
Attorneys  for  A])p(llee. 
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ORDER 

Upon  reading  the  foregoing  stipulation  and  good 
cause  appearing  therefor; 

It  Is  Hereby  Ordered  that  the  time  within  which 
Appellant  may  recast  and  tile  his  Bill  of  Exceptions 
and  Assignment  of  Errors  be,  and  the  same  is 
hereby,  extended  to  and  including  the  27th  day  of 
November,  1944. 

Dated:  November  16,  1944. 

ALBERT  LEE  STEPHENS 

U.  S.  Circuit  Judge. 
FRANCIS  A.  GARRECHT 
U.  S.  Circuit  Judge. 

State  of  California, 
County  of  Los  Angeles — ss. 

Kenneth  W.  Kearney,  being  first  duly  sworn, 
deposes  and  says:  * 

That  he  is  associated  with  the  attorney  for  Ap- 
pellant herein;  that  heretofore  the  above  entitled 
Court  made  its  order  extending  the  time  of  appel- 
lant to  file  his  Bill  of  Exceptions  until  November  1, 
1944,  and  providing  that  Appellee  should  have  until 
November  10th  within  which  to  propose  amend- 
ments, and  that  said  Bill  of  Exceptions  and  Assign- 
ments of  Errors  should  be  settled  on  or  before  No- 
vember 18,  1944;  that  on  November  16,  1944,  the 
United  States  District  Court  made  its  order  set- 
tling said  Bill  of  Exceptions;  that  it  will  be  neces- 
sary to  re-assemble  said  Bill  of  Exceptions  because 
of  the  amendments  allowed  thereto,  and  to  re-type 
certain    portions    thereof;    affiant   prays   therefore 
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(Testimony  of  Mrs.  Gladys  lliff.) 

were  received  in  our  office  and  were  filed  by  or  on 

behalf  of  Mr.  Wilton  with  the  rent  office  as  far  as 

I  know. 

(The  documents  referred  to  marked  Plain- 
tiff's Exhibits  1  and  2  for  identification,  were 
received  in  evidence  as  government  exhibits  1 
and  2  and  are  hereto  attached). 
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1  rjM>   ilrin  v.hi.  h  o,.|.lic»  loTnT^wrlling 


•    .tr  I  .1  any  ItfM  hrr>r«»-n  janu«o   >■  <''-*-'  *^  M«rch  I.  I<M2.  but  rrnlrd  aflrr  Mar^k  I.  I<M2. 
k  .w^r  Ikm  if  ap^abta 

)  (a)  OwMT  aecvpad  or  vacant  Utw.n  January  I.  I<M2  and  Man)i  I.  1942 

(        )   (b)  Nvwijr  MMtnirtrd  witKoot  pfiorit>  i.tin« 

)     ,       (c)   N«oly  f  WittOad  with  poonty  raliWfc      ( It  chnkrd.  itrm  6  inu«l  aUo  be  hlled  i*  ) 

»  hr.,  r«..,d  altar  Mafdl  I.  I»42 : \, m 


m  lf..l  dalv;   I . pttSm9*k(        >  flvr  ^pontk  (        ) 

MKrvaa 


I  >w^ll...a  un.t   mMlr  avaiUUe  by  ( 
.l.rll.nc  un.t.  .hrr  Manb   I.   I<»42 


cUcr 


irrli   I.   1942    but  f>^W  •^QvrmtWT,  1^    CWnk  one  boa  J 


(>•(•  hrat  rvalnl  thmf  MkIi  rbamt 

H>-nt  --n  iKal  d«l*     t 

N     .1 ally   rlii«>i<  alt**  Marrk 

<■)   Fi«Mi  unl«nuabc«l  to  fully  (urni>S«4. 
'        )   (b)  Fro<B  fully  fwnM^wd  to  unfumialwd 

(t)    By  a  ma>o*  captlal  uaprovrmrnl  AS  OISTINCLIS^IFX)  FROM  ORDINARY  REPAIR. 

\<\  11  >(  KVII.Vr  AND  MAINTtNANCE. 

I  '..,  hr*  fMlMi  ah^  Mcb  cUa^ 194 

Krn,  on  tKat  data    % pm  ^mmk  (       )  par  monftt  (       ) 

I  '''^lltnc  ami  nrwly  twliin  tail  «ntK  a  pnonty  ratMi(  IraM  the  linitad  Slatra«t  any  ^taiiy  tW»aol 
KMit  .|4>'^>vei  by  acmry  tralMwg  prtorily     I        .  per  «.r«4  (        )  per  mtmtVJ^     ) 


SECTION  D.  EQUIPMENT  AND 
SERVICEJS. 


I    Eotimpf^^  JL*L.     ^  — 

FurmtUfv     J»^"*^M  (^?W 

Running  >i  atw  CM^  ( 

Hot  Water  (A<        (  ) 

nuak  Tckt  P<  ( 

Bathroom  (^         (  ) 

CentraJ  ^l*ati*«  (     )  iji 

IWaluygSto««#*A  ^4r       (  > 

MtK    Krlncatilw  (     )  (/K 


(Jertncity  I 
(  ookuif  Stova 
If  any  c«|«)ip(n 

below. 


r.  11     V'NVIMI  M  11JJU.REJVT  K)R  TIMS  nWFI  IINC  l'\|T  IS 
Wm^^Kma^  %  \%*y^  .        .  per  .^k  <        )   per  MitK  (i 

Ijtirt   NUtinnim  l.acal  Rant  W  acror^rtac  «nik  \\w  ^.tlowmf  irwtrur Ihjtm 


>im  laaal  na«t  W  acra««artac  «nih 
J  tW  •)— •  !«■«  tpv^w  I-  iW.  4-^1.. 


M......  I«,.|  H>^|  . 


SwctUw   E  .  Sm   No«a   S»rtK>n   (  .   7 


It  ,w«i  VV>.  4  •»  $  •<  .limi  C 

la)      Sew  rmtm>*rvmm 

(b)      Ac4a^.«liwtwtlH«4l 


irt«il  tbe  type  and  rot  ol- 


((>      A  cr>*r\fe  trom  ur\fumii 
U)    A  aa|o(  capital  —iim' 


tofuUy 


r  scBvicn  t«       fw 

llaat  or  H-dii.  F»l  ^1^  (     ) 

C«>k««F«.l  (^<*     (     ) 

coidWaM  m^    (   ) 

H^Wat.^        .^    (^    (     ) 

Ic.  oTRalnAtm^.  (     )  (i>^ 

Jasitor  Servwa                   (     )  (^" 

Gafba^DmMMl       (     >  (^» 

Pa«t««  *  DMiMiiV   (     )  (^ 

lnteoorR«paM          ||f#  (      ) 

Kjiterior  RapMM           iJffi  (     ) 
LtanyodtWiiHI    / 


M^Katad    abo^^AMv    Mclarfarf    is 
tU  fMN>  Ya.  (X)         N»  (    J 
It    -No"   vM  /*•   ake   U>   Fm 
DO  102  1/ 


W  A  »  W  I  W  O 

TW  Ml  la.  tk»  4....^.,  •»•  ..  ..4  •* 


HiJEaY 


;^jrr-t4 


5 


^ 


f' 


CENFRAL  INSnOJCTIOWS 

TW  Utxllord  «  r«<4uiic<i   to  rc«M«c(  arpuatrlv  e«4i  rrnlkl 


unit,  wkethrr  occupied  ar  vscaal  A  dwvllinf  t 
room  CM  *  (rou|>o<  room*  lot  whiclta  naflc  rcat  u  paid  Ci 
iKm  Krgidrat 


I  Sutrtncnt  in  tnplxa 


^^^^^ ■  UPITED  STATES  OF  AMERICA       ^tetl  »i 

OFFICE  OF  PRICE  ADMINISTRATION       r^e^  oo  %.i 

REGISTRATION  OF  RENTAL  DWtLLINCS  AREA  OFFIC 

(ITVPE  OR  PRINT  PLAINLY  -  DO  NOT  FOLD)  cgpy 

(I>>  Not  Lt  Thu  Form  (or  I  lo'.rU  «r>d  Hoomin;  t  iou«««' 


•  r«  (uffioent  pr«»t  jr« 


i— d  »e  th»t  botK  crteoii  cop*—  >r< 


cWar  and  distinct,  i  Kmiuv 


Of   bring   Ml. 


to    tKe    kn*     Rt 


L*r    cmtr*   akert*.   at   Iriplica 


I)     N      K"  if  r»,r«. 


SECTION  A.  MAILING  ADDRESS  OF  LANDLORD 

I     Name  of  Landlord       Jfm^«     V»Tfl»l^ 

I    Umm,  ot  A«r»t      gUgh     If  1  ItOH 


o<  A«r»t      Hi 
«.  Mad  «o     \ 


Namr    Ri;^  wiltoa. 

A<idr^    222tJ«.    Hi 

oty ..d Stei.  Lot  kB^%\%9f  C«lifornU> 


IDENTIFICATION 


Apt.  JA 


Nuakbcr  o^  Rooom  in  tkia  dtwcilin«  unit 
Total  Sumhf  r  of  dwf  llmg  unita  in  thu 


1 


SECTION  B.  MAILING  ADDRESS  OF  TENANT 
Nane  ot  Tcsaat EJ 

A^.^  436  Mo.  Figtt>ro>.    tot.   #♦ 


aty  uid  <»-.■  Lot  Ang»l««.   California, 


-  ^ 

^ 
^ 


SECTION  C.  MAXIMUM  LEGAL  RENT 

btch  applm  to  tKia  dwcUiof  uait 


rad  rarvfQlly  and  fiU^^nwy  item  wtuch  applm  to  tKia  dwcUiof  aaivA^      "        ^ 

I.  mi    %    n^     ^ ^  '^^  <     ^^  ~***  <X  J'^'*^  '"^ 

2      Nmm  rroud  m  March  I.  1942  UA  fMtad  at  any  tine  betwwn  January  1.4942  Mid  F.bnMnr  28.  1942 

Oau  laM  fcntsd  dum^  tUt  mio  WMth  pmod:  ■    ,  1942. 

RMKon  tKai  date:     S pn  wwk  (       )     per  BKiBtli  (       ) 

}.     Nm  r*«l«l  at  any  tim.  betwMi  JMMary  I.  1942  and  March  I.  1942.  but  rcatwl  after  Mnrdi  I.  1942. 
CW:k  on.  bo.  if  applKaUa: 


(       )  (a)  Ow—r  eccnp^  or  ^ncMit  Uf »«.  January  I.  1942  •mA  March  I.  1942. 

(       )  (b)  ^4e«ly  eowtrwcted  without  pnenty  ratii^. 
^     (      )  (c)  Nrwty  coHMTudnd  with  ^iority  wtinc      (If  chw^Ml.  item  6  mM  alM  be  &IM  a.) 

Dal.  6r«  rMtrd  aftM  March  I.  194^^ „ 194 

Rent  en  thM  dat.    t ^_ per  w«ek  (       )  0w  Moath  (       ) 


H.      DwWbnc  «Mt  mad.  av.iUU.  ^a 
dwaikas  inula  aftar  March 

DU.  fcfM  iwitwl  after  Mch 
IUh  on  that  4at.    I 


tallMaHiWal 


per  weak  (,      )  pet  teMth  (      > 


5.     SwhataattaUy  <haJi««d  after  March   1.  1942.  but  bafo^    Hv^tJbtt} .  1942.  CWh  OM  baa  if  applicabl. 
(       )  (a)  Fro*  unfumuihMl  to  fully  fumuhad. 

(       )  (k)  Fr«a  fully  furMh«l  la  «nfumMh«f. 
I       )  (c)   By  .  m«,««  capital  a.prov«»rnt  AS  DISTIMCUfBHED  FROM  OMMNJIRY  REPAIR. 

kFJ»LACEXItN  I    AND  MAINTENANCE.  ^T^ 

Date  h««  mited  ahrr  Mich  chaapt; _,  ^    .  ■•i 

Rat  a.  that  date    > par  weak  (       )  pw  «a»th  (       )        >  / 

pn« 
cy  fraataif  pnonty 
RENT 


a  pnarity  ratw|  frea  the  U*ite»5«ataa  m  aay^tinty  thiPiil. 

•onty:  » perwaeki      )pUm0m»k(       ) 

f^^^HW\%  DWELLING  UNIT  IS:         A    ^  .  ^ 

pe,  waeh  (       )  p.,  — th  V)^ XTT  »  .t^T 

h  the  followMa  iMtrucUaifir^ 


EMrr  Muuakum  L.«J  Ra«it^  iirlidiei.  wuh  th.  followMa  MMti 

b)     M  «<i*r  »««  ■<  1^  ■*»'»  lta».  aaaita.  ..  ite.  <  I  rti..  wH.  ifc»  M.al»—  Laaaj  Wat  la  ifc.  w>  ifai  >ar  <»«  If. 


TU  «t.iaii.,n.»  Mr  ••  ••> 


Laad  R«M  i.  d»  !•..«  a4  Ifca  raate  I 


4ite—— Jaadw 


lMa>  Ha).  HW).  4   «  I    ■• 
ii4ia.aiaaMar.fc  I.  I«4i 


lilNliiwUw  — th 


SECTION  D.  EQUIPMENT  AND 
SERVICES. 


•  a   IK.   raal   a.   MaMfc    I.    I*«l  ar   ik.  • 
r.u.1  4ata  r—   lalai*  to  I C.) 

I.    EQUirMENT  Ui 


Fumirur. 
Running  Water 
(lot  Water 
nuahTodet 
bathroom 
Centra]  I  iMtiaf 
IWatinf  Stove 
Mach    Rcfrigara 
Electricity  I 
Cookjac  Stove 
If  any  equip^NMt  ii 


(  )     <^ 
(  )     (A* 


T 


fVai  or  Healiac  Faal     (Jf        (     ) 

Cooh»n«Fitel  (f^      (     ) 

Cay  Water  jM*       (     ) 

Hot  Water  (|£       ( /  > 

U«hi#n^ 

lea  ar  Rrfr^ar^ia.  (      ) 


Puntwf  *  Der«r»(ii«  (     )  (^ 

Intenor  Repair.         iad|  (     ) 
Fjiter»»  Rapaira      ^^         (     ) 

L-l  a-y      ■ •  ^ 


Km     all     aMipaMM     umA     mitMi 
inrfwalad    ^timmMmm    iarfiiii^    !■ 
the  rex)  Ya.  pC)         Na  (      ) 
If  "No"  7««  MM  tim  lie  Fom 
DO-102-Lr 


ci-; 


W  A  »  W  I  fl  Q 

r-i55S£SancrtLir 


^ 


i 


(.^N^RAI    INSTRUCTIONS 

TKe  Undtur<4  i>  r.  ;.  ..1  lo  rrfUIrr  M-twiAlrly  rain  r»fH»l 
4«rllii>«  uu.i  ~  ...'...>►.  ui>ir»i  o»  v«(  ant  A  dwrllinf  unil  n  • 
room  ot  •  grou;.  ■  fi«>iii.  lof  »lmJi  •  ungU-  rrnt  ■•(Mid  t  om|4«-te 
tKit  K.g.^li  i.o..  -l..iri...-nt  .n  lriplK.tr  11  not  typ«writUn, 
b*  »jr«  »jrfimnl  pr«»»iir»  i«  u»ed  to  that  both  carbon  copf  »r< 
cUar  an,i  .<i«>in.  I  I',  mt- .-  .  .r'...n<  .n^i  nu.l  «r  f.nng  lK«-  thtrr  ropi.  » 
to    I  -■     \ir  .     I  ...I     '  Ml,,,         I.  ar    ratra   ahrr-ta.    in   Inplicatr.    lor    arcttont 


UNITED  STATES  OF  AMERICA        f       *c.      J 

OFFICE  OF  PRICE  ADMINISTRATION       fo":;,  do  so 

RLC.ISTHATION  Of    RLNTAL  DV^H.LINi.S  IREA  OffiQi 

(TYPE  OR  PRINT  PLAINLY  .  DO  NOT  ^Ol.U  QQpy 

\\o  Vol  I  m     !     1.  I  otm  Im  I  lottit  and  Koommg  i  u...»r- 


SECTION  A    MAILING  ADDRESS  OF  LANDLORD 
I     Name  ol  landlord       JOnifS      VaXfigld 


I    Nan.,  o»    \r  nl         EUgJl   '.ViltOn 
)    Addrra.  M.  I  ••>      I 

Nwn,  Hugh  Wilton       


Aadnra.    S2S5  20^  JlirT»r4  BlYfl, 


Q(y Md st»>.  Lo«   Ang»l»«a    California. 


IDENTIHCArioN 

1  4.3^  Jlo«  ri^aeroA 

2  Jlpt.  i:^  ^        ^      ^      -. 

}      Numbrt  ut  Kooma  m  thia  dwcUinf  unit 

4        Tol..i  \.irril»r  •<  dwvlbnf  unila  in  »K.»  .iruM 


!i 


SECTION  B.  MAILING  ADDRESS  OF  TENANT 


N*M mt T«i— t    ?tf  Manrtalnpa ., 

Ot, m4 5;»a«,   Lot  An£»I»i.  California, 


0. 


SECTION  C.  MAXIMUM  LEGAL  WENT 
Rr^i  car»<ufl7"*pd  hl^wvM|  itci  whitK  appLea  to  tkia  dwrltii^  urul        j    ■     '  i^ 

1  Ka^t  on  M.riK   I     l<M2       t       -J.S^»jP^-f»f  ^^k   (       )  p«r  ■oath  ^^     ^>U>  UKMU^nf 

2  Not  rrntrd  on  March  I.   1942  faiGt  rcatad  at  My  time  bctww*  JMMary  t.  1942  and  hrbnj*ry  28.  1942 

Dau  laat  rrntcd  duru^  tltat  two-awntk  pcnod: 1942 

R««l  on  (Ka(  date       $ pm  '"jM        )      PW  Madl  (        ) 

3  Not  rt-nird  .1  .n>  time  brtwwn  January  I.  I'tjfLA^Attk  I.  1942.  but  f«at«l  alter  Marc4  I.  1942. 

CW^  one  bu«  it  applicable: 

(       )  (a)  Owner  occupwJ  ot  vacan^fcr— —  JmA^.  1942  and  Mi^  I.  1942 

(       )  (b)  Newly  cofMtructod  »i; 
(       )  (c)  N^ly  (OMCnKMd  M^  pewnt|rv»tiiw.     (U    i  i  \rf ,  ilM  »  — t  akn 


Dati  firw  rratrd  after  Maick  I.  I942j\ 

RmI  q.  tkal  dau    » ^wmk'C-*   )  PW  "i^^ 


4      Dwellnc  unit  made  atratlaU*  by  a   ^      j     w^^^p^M  ^ 

tfwellu^  unite  alter  Marcii  I.   1942  "^^     -  ^        ^  i^    ^^-  x 

Da*a  6rM  ma«Hl  ahar  wmek  cbai^a: '^  'c*^     r^       ■  194__  ^    -^ 

KMontWtaau    » pmwmk{      )>r>n>^  (      )  Qr 


L    S«b«»atMUy  ckan^  ahar  Mmttk  I.  1942. 


(       )  (a)  From 

(       )  0>)  From  hiUy 

REA^cEiiEfff  Ahlo  maiV^ance:' 


Uit  ufaM  hfi  ^  1 1  ^.^lyi 


Data  fcrat  rMtad  aftar  mtk  . 
R«M«n  tkat  data:  %. 
4.     I>   illia<  umt  nawty  « 
bytVi 


^•«k(     )wm 


REPAIR. 


.9mwmk(      )p»i 


7.    -mE  MAXIMUM  LEGAL  REKT^aQR  THIS  DWEUJNC  UNIT  IS: 


>(      ) 


(k)    NnrMHiraMin  («)    A( 

M   Aik^hlki..^WA.*««te        M   A. 


SECTION  D.  EQUIPMENT  AND 
SERVICES. 

■a   Um  rvM  M   M««k   i     "<4:  „,    iK«   .^m* 


I.    EQtIfML' 
Fttrmiturt 

Runninc  Waur  (^"C^    <      > 

(iotVlaWr  (ii^'^(#»'* 
FliatiTotlat  ^<P        (      ) 

Batkroom  (A^        (      ) 
CaotraJ  lieaia^  (      )  (/i^ 

IWatui«5to««  (      )  [Ji^ 

M«Ji    Rmintmttm  {      )  i^i^ 


Electricity  li 


1 


t.lMRAL  INSTRUCTIONS 

TK*   Untilord   >•   ■•-v|uii<^   lo   rvfiatcf   (rpsiatcly  aacW  raata 
4«>*Uing    II.. I    >fri<to>c  uptad  or  v»c*at   A 
roacn  or  a  grnupol  "H>in«  tor  wKirh  •  ancW  ran 


UNITED  STATES  OF  AMERICA        FwA^^wd 

OFFICE  OF  PRICE  ADMINISTRATION    ^r^D'oro"^ 

REGISTRATION  OF  RENTAL  DWELLINGS  AREA  OFFICE 

(TYFE  OR  PRINT  PLAINLY  -  DO  NOT  FOLD)  •>»•« 

( I VNo«J^"!^  T>>M  Form  for  ^  ioteb  »Bd  Room.m  t  Ioum  ) 


StCTION  C     MAXIMUM  LfcGAL  RENT 


K««d  i«r»tulU  »ad  i^ja  nfV  '***°  ***"*^  «ppl>—  to  th»  dw^tliag 

1  IUita«  M«r»K  I,   l«M2      »      _/^  Jl^  pec  wwfc  (       )  pw  ■o.th  Ni^ 

2  Nor  r«i>tRl  on  Marrk  I     l*M2  but  rratod  at  aBy  tiaaa  biti»—  JaMary  1^942 


Dteta  Uat  ivolrd  dunnf  thai  two- 
RmI  o*  iK.1  a.t*       I 


(        )  (»)  'hmnrt  ocrup»d 

(       )  (\,)  Srwiy  conatructcd  without  prtonty  rataig. 

(       )  (c)   NcwJy  conMrvKtsd  w«tJi  pnonty  rmtMig.     (II 

n»»r  hrtt  r«,.»d  aftrr  Marck  I.  I»42 

Rmi  on  iKai  clau    t par  waak  (       )  par 

4.      0-*(l  nc  uiMl   mMi*  .T«iUbi>  by  a 
a»«llinc  un.lt  .llrr  M.rtJi   I.   I<»42 


I.  1942  Md  March  I.  1942. 

■  6  «M  ake  b*  UM  a.) 


>(      ) 


Dteta  hr«t  rmtad  altar  Mcll  ckaa^i 
Raal  on  iKat  <Uta     I 


)      S«ba(«i>tMllv     Kanc^  >H«  fAtttk  I.  1942 
(        )  la)    From  unfunurftMl  toMly  Kii 

(      )  (b)  F 


(      >  <c )  B,  a  m.,or  rap.ial  u.pro«rmcai  m^Olstp<»CUlSHED  FTtoM  ORDINARY  REPAIR. 

REPtX  fJVIKM  AND  MAINTENANCE.     ^^  '^     '  -'^ 

D«la  brM  rviMad  aitrr  Mcb  rhia^i, 

Ra.(  a.  tWi  <!.».    I par  ««k  (       )  p«  *a^  (      X?^^ 

k      [>««U««  anil  rw^h  cmmmntc^mi  ••tk  •  pnonty  i%ai«  h«^  tka  Utmt^  S 


anil  irwijr  oaai 

>T  ••ancy  fraatiOf  pnonty    I 
7     THE  MAXIVIl  M  LEGAL 


SECTION  D.  EQUIPMENT  AND 
SERVICES. 

(Chaak  Ik.  m   ■         r  ..rf  ^.wa.  ..<1«4.4 
>■  *■  rvat  aa   Man^    I     l«4:  «   lU  iMa* 

L    EQUIPMENT  Ya.  Na  . 

R^-umWatar  OT*      (    7^^ 

Hot  Watar  ^^        (     ) 

Fluati  Toiiat 


(Z^         (     ) 


CaattiJ  hiaati^ 

(     )         (^♦- 

HaaoocSlo«a 

<     )         (J^ 

Mmck   Ra<n««r»lar 

(    )       4A« 

Ei«rtnc.ty  l^allad  (JH»    (     ) 

Coak««Sto«« 

(iH  (  ) 

If  a«y  aqiiipwMt  w  dbarad.  wpWa 

baiMr: 

.p.r«oak(iO  W 


LEGAL  J^^  FOR  TVIIS  OWELUNC  UNIX  •*=  V^\ 

%  /r.^         par^C      )p.«i-W>0  Qp 

Eaiar  MaiiMw  l.rfaJ  Rant  a  acrorrliara  witk  tba  Mlo«nM  mmrmgU^m-       '  ~/^ 

all  .^  .•  W  it.  .K.^  IM.  .w^  >.  .k.  ^...rfli.,  ..M  lU  Mi^,  !■  LaJM  IUm  ft  rf»  .^      ■     ^te^tf  1^ 

4a)      M  Itav  4  .M^M.  to  ifc..  i.^\..^  .i.< 


(      ) 


^  (       ) 

v^f  >     (  > 

LmI  aajr  oikar  mtr^mm:  M 


L    SaVKIS  Ta*  Na 

liaai  ar  Haott^  Fwl     f-^      (J^ 

c«.k«,F«.i      iH:  (  r 

HmWmv  (1^      (     ) 


<P,r 


(  )  (< 
)  (^ 
(     )         ( 


It.  MM>  Y-IV)  N.  (    J 

If   -No     ^«.«tt.l   alao  ffe   f4m 


W  A  P  W  I  W  Q 


United  States  of  America  43 

(IV.^timony  of  Mi's.  Gladys  Iliff.) 

CiT)ss  Examination 
Tlie  insii^iiia  evidently  made  by  a  rubber  stamp 
**Must   he   registered   again''   was  not   on   exliibits 
1  and  2  wlien  \  first  saw  them.  They  were  put  in 
the  area  file  with  the  stamp  on.  When  Mr.  Wilton 
declared  to  us  that  he  had  changed  his  apartment 
house   into   rooms,   that   was   attached   to   the   new 
one.  T  have  nothing  to  do  with  that  particular  part 
of  it.  Those  are  always  drawn  from  the  area  files 
when   a   landlord   comes   in   to   re-register,    saying 
that  he  has  changed.  They  are  then  put  together 
for  investigation.  I  did  not  put  it  there  and  do  not 
know  the  date.  Unless  they  have  a  date  on  them, 
they  were  filed  before  January  15,  1943.  The  rub- 
ber stamps  were  put  on  at  some  other  time.  In  the 
course  of  the  office  procedure  many  people  handle 
the  files.   I  do  not  know  who  put  them  on  there. 
There   is   nothing    in    my   mind    to   identify    these 
other  than  what  appears  on  the  face.  I  have  seen 
other  registrations  which  were  on  tlie  D  H  Form, 
wliich  is  the  one  we  use  for  hotels  and  rooming 
houses.    I   do   not   know  the   exact  date.   It  might 
have  been  October  or  November  of  1943  that  Mr. 
\A'ilton  came  in   and  requested  that   his   forms   ])e 
given  to  him.  At  some  time  and  place  thei'e  was 
a    I'e-registration    of    some    sort.    It    was    brouglit 
before   me   for   approval   and   it   was   not    grant(Ml. 
I  (lid  not  approve  giving  the  re-registration  to  Mr. 
Wilton  l)ecause  we  have  to  liavc^  an   investigation 
before  we  can  do  that.  Tlie  j)nwer  oi-  i)r()vince  to 
ap[)rove  or  disapprove  is  through   proper  investi- 
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is  riiiidanientally  correct  in  our  minds.  Then  these 
forms  are  stamped  with  tlie  registered  stamj)  and 
then  they  are  torn  apart.  This  part  remains  in  the.^ 
area  file.  Tlie  landlord's  and  the  tenant's  copies  are; 
mailed  through  the  mail  to  the  landlord,  the  respec- 
tive landlord  and  the  tenant.  In  this  case  of  the 
registrations  of  the  apai^tments  as  apartments,  these 
were  sent  out.  I  refer  to  Exhibits  1  and  2.  Exhibits 
1  and  2  are  the  registration  of  those  pro])erties  as 
apartment  house  properties.  Exhibit  No.  4  for 
identification,  is  the  registration  for  rooming  houses 
and  it  is  the  one  that  I  referred  to  that  was  not 
returned  to  (him)  Mr.  Wilton.  His  copy  was  not 
O.  K.\l.  As  far  as  I  know  it  was  filed  with  the 
area  vent  office  by  Mr.  Wilton.  Tt  comes  in  our 
office  with  the  signature,  we  do  not  accept  it,  of 
course,  if  it  is  not  signed.  It  was  not  approved. 
He  was  not  ever  given  permission  to  charge  the 
rental  shown  on  this  exhibit  No.  4. 

(The  document  referred  to  as  l^laintiff's 
Exhibit  No.  4  was  received  in  e\ddence  as  Gov- 
ernment Exhibit  No.  4  and  is  hereto  attached). 
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Government's  Exhibit  No.  5  for  identification,  is 
anotlier  registration  filed  by  the  defendant  Hugh 
Wilton  with  the  area  rent  office.  It  was  never  ap- 
proved. It  apparently  concerned  the  same  proper- 
ties that  are  referred  to  on  Exhibits  1  and  2.  Mr. 
Wilton  was  (not  ever)  never  given  authority  to 
charge  the  rental  shown  thereon.  The  document  was 
never  filed  because  there  is  no  registered  stamp 
upon  it.  It  was  presented  for  filing  but  never  has 
been  filed. 

(The  document  referred  to  as  Government's 
Exhibit  No.  5  for  identification  was  received 
in  evidence  as  Government's  Exhibit  No.  5 
and  is  atached  hereto.) 
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Recross  Examination 
We  don't  file  documents  until  they  are  a])- 
proved.  They  must  be  inspected  by  inspectors  and 
approved  by  the  legal  department  before  they  are 
put  into  the  file.  It  sometimes  takes  several  weeks, 
depending  on  how  long  It  takes  to  make  the  inspec- 
tion. The  landlord's  copy  remains  with  the  other 
copy  until  it  is  approved.  It  may  be  there  a  month 
or  two  depending  on  how  fast  we  can  get  it  through. 
It  might  take  several  weeks  for  the  investigation 
to  be  made  and  then  seevral  weeks  for  the  legal 
department  to  pass  on  it.  In  the  meantime  nothing 
is  released  to  the  applicant,  and  not  until  that 
release  does  he  have  authority  to  charge  the  rents 
for  which  he  has  asked. 

Redirect  Examination 
On  Exhibits  No.  4  and  5  bearing  the  date  Sep- 
tember 28,  is  stamped  the  date  of  October  1.  Those 
were  referred  for  inspection  on  the  day  that  Mr. 
Wilton  came  in  and  requested  his  landlord's  copw 
We  told  him  we  would  see  in  the  morning  if  they 
were  O.  K.  and  if  they  were  O.  K.  we  would  give 
them  to  him.  He  came  in  the  next  morning  and  was 
refused  the  registration.  This  particular  one  did 
not  take  months. 

Recross  Examination 
lie  came   in   the   next   morning  and    he   was   re- 
fused. He  was  told  they  were  not  in  ordcM-.  He  was 
registered  correctly  evidently   in   the   fii-st   ])lace.   T 
did  not  talk   witli   liini   at   all.    1    did   not    lieai*   llie 
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conversation.   Mrs.   Burns   did   the   talkinir   lliat    T 
am  7-elating.  She  made  those  remarks  at  my  direc- 
tion and  under  my  supervision.  T  told  hei-  to  make 
tliem. 


MADGE  BENTLEY, 

a   witness    for   ])laintiff,   being   sworn,    testified    as 
follows : 

Direct  Examination 
I  was  manager  of  the  apartment  house  located 
at  441  North  Figueroa  Street  in  Los  Angeles  and 
435  North  Figueroa  Street.  They  were  connected. 
T  b(H'ame  manager  about  1931  and  ceased  to  be 
manager  December  1,  1942.  I  was  resident  manager 
and  T  liad  the  renting  of  the  apartments,  collection 
of  rents  and  the  attention  to  the  upkeep  in  a  cer- 
tain way,  of  course,  and  I  was  under  the  jurisdic- 
tion of  another  manager.  However,  that  was  my 
duty,  to  be  on  tlie  job  at  all  times  and  take  care 
of  the  property  and  the  people.  I  am  familiar  with 
the  various  apartments  in  tliat  Iniilding  by  a])art- 
ment  numbers.  Tlie  rental  on  a])artment  1()  at  441 
North  Figueroa  Street  on  the  1st  day  of  March 
of  1942  was  $16.00  i)er  month.  The  a])artment  at 
that  time  was  rented  as  mi  Furnished.  Thei'c  was 
no  I'ui'niture  maintained  in  it  )\v  the  landlord.  The 
apartment  was  never  rented  during  the  time  T 
was  tlHM'c  as  nianager  at  a  rental  of  $20.00  ])er 
two  weeks.  1  b(4ieve  the  rental  (m  March  1,  1942, 
for  Apartment  No.  9  at  441  North  Figueroa  Street 
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was  $18.00  per  month.  That  apartment,  during-  the 
time  J  was  manager  there,  never  rented  at  a  rental 
of  $22.00  per  two  weeks.  I  think  it  was  rented  as 
furnished  and  partially  furnished.  At  the  time  the 
rental  was  $18.00  per  month  it  was  furnished.  The 
rental  on  Apartment  No.  10  at  411  North  Figueroa 
Street  on  the  1st  day  of  March,  1942,  was  $20.00 
a  montli.  It  was  never  rented  at  $20.00  per  two 
weeks  i^eriod  during  the  time  I  was  manager  of 
that  apartment  house.  It  was  partially  furnished, 
I  believe.  On  No.  11  at  411  North  Figueroa  Street 
on  the  1st  day  of  March,  1942,  the  rental  was  $18.00 
per  month.  It  never  rented  at  $10.00  a  week  during 
the  time  I  was  manager  there.  It  was  partially 
furnished  at  the  time  the  rent  was  $18.00  per 
month.  The  rental  on  Apartment  No.  3  at  435 
North  Figueroa  Street  on  the  1st  day  of  March, 
1942,  was  $15.00  per  month.  It  never  rented  at 
$10.00  per  week  during  the  period  I  was  manager. 
At  the  time  the  rent  was  $15.00  per  montli  it  was 
partially  furnished — a  small  part.  In  each  of  these 
cases  on  the  1st  day  of  March,  1942,  the  apartments 
were  partially  furnished. 

The  rental  on  Apartment  No.  4  at  4;>5  North  Fi- 
gueroa on  the  1st  day  of  March,  1942,  was  $17.50 
a  month.  It  was  never  rented  at  $10.00  per  week 
when  I  was  managei*.  On  March  1,  1942,  it  was 
rented  furnished.  The  a])artment  accommodations 
ai  -Ui  North  Figueroa  Street  on  the  1st  dny  of* 
March,  1942,  were  ratlier  mixed  inasnuicli  as  we 
liad   to   accommodate   peoj)le   witli    little    furniture 
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of  tlu'ir  own  and  some  tliat  nii^ht  not  liavc,  and 
it  wasn't  a  very  i^-ood  class  of  fui-nitnre,  hnt  it  was 
usai)le  for  tlie  class  of  people  that  we  liad,  1  be- 
lieve. 

''Tlie  Conrt :  Well,  when  you  say  S-lass  of  peo- 
])le/  can  you  tell  us  more  in  detail  wliat  kind  of  a 
neighborhood  it  w^as  ?  AVas  it  a  workin^inairs  neigh- 
borhood, industrial  neigh])orhood  or  what? 

The  Witness:  It  was  a  working  person's  neigh- 
borhood, the  poorer  class  of  people. 

Q.     (r]y  Mr.  Tolin) :     At  that  time? 

A.  Yes,  at  that  time.'' 
The  accommodations  at  435  Nortli  Figueroa  Street 
as  of  March  1,  1942,  were  similar.  There  was  not 
much  difference  between  the  two  buildings.  The 
apartments  were  actually  rented  on  the  1st  day  of 
March,  1942,  all  of  them. 

Cross  Examination 
T  was  manager  from  1931  until  December  1, 
1942,  continuously.  I  was  there  all  of  the  time.  1 
occupied  tw^o  apartments  in  that  building.  Apart- 
ment 1  and  Apartment  3.  I  did  not  ])i\y  any  rent. 
As  manager  T  had  fi'(H^  rent.  I  was  managing  it  for 
the  owner.  Therc^  wcm'c  several  owners  during  my 
occupancy.  Mr.  ]>liss,  Maxfield  Wilton,  and  for  a 
period  in  which  the  ])roperty  was  in  the  hands  of 
the  court,  Mr.  Solof.  T  worked  for  two  months  dur- 
ing the  change  of  administration  and  1  am  not  en- 
tirely familiar  with  that.  I  do  not  have  my  records, 
I  retui'iied  tlu^n  to  ]\Ir.  Crawfoi'd,  the  trustee,  at 
the  time  I  left  there.  Mr.  Crawford  from  1938  up 
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until  1942  was  my  landlord.  He  was  the  Referee  in 
Bankruptcy  and  I  took  my  orders  from  him.  On 
March  1,  1942,  he  w^as  my  landlord  and  Mr.  Wilton 
was  not  that  I  know  of.  On  December  1  of  1942 
I  wasn't  there.  I  left  November  15,  but  I  retained 
an  asisatnt  manager  in  1942.  When  I  left  Mr. 
Crawford  was  still  the  trustee  as  far  as  I  can 
remember.  1  occupied  Apartments  1  and  5  and  3 — 
not  at  the  same  time.  I  managed  the  remainder  of 
the  property,  Part  of  it  was  untenantable.  The 
tw^o  buildings,  431  and  435  North  Pigueroa  Street, 
had  the  entire  front  off  while  they  were  widening 
Pigueroa  Street.  Those  buildings  w^ere  three  stoi- 
ies  in  height,  both  approximately  the  same  size, 
and  while  they  were  widening  the  street,  taking  the 
front  off  and  for  a  long  time,  approximately  a  year, 
there  was  no  tenancy  there  at  all  in  either  of  those 
two  buildings.  When  they  w^re  vacated,  all  the 
tenants  were  moved  out  and  all  of  the  furniture 
was  taken  away.  When  the  front  was  ])ack  on  rlio 
apai-tments  were  furnished  from  the  furniture^  tluit 
was  taken  out  of  them  beforehand.  It  was  the  s^^nie 
furniture  that  was  taken  out. 

Apartment  No.  9  was  partly  furnished  on  March 
1,  1942.  I  rented  those  apartments  to  whatever 
tenants  came  in.  1  do  not  remember  when  I  rented 
that  apartment  last  before  March  1,  1942.  At  tlie 
tinic^  the  tenant  moving  in  thcM'e  brouglit  n.o  fiir]!i- 
ture.  It  was  later  that  they  brought  some  i'nrni- 
tui'o.     It  was  ('()ni])letely  furnisli(»d  .*it  one  time  anrl 
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parti}'  furnished  at  another  time.  It  was  lully  fiir- 
nishod  wlien  it  was  first  rented.  I  don't  remember 
whothei*  it  was  partly  or  fully  rented  on  March  1, 
1942.  The  reason  it  was  partly  furnished  w^as  be- 
cause the  new  tenant  had  furniture  of  their  own. 
Tiie  j)eople  who  had  come  in  following  brought  some 
in  and  1  liad  taken  out  some  myself.  I  did  not  at 
any  time  havc^  an  invc^itory  of  the  fuinitiii'e  in 
either  of  those  two   apartment   houses. 

Apartment  No.  10  was  partially  furnished  on 
}^[arch  1,  1942.  There  were  just  one  or  two  i)ieces 
I  believe.  Perhaps  a  table,  perhaps  a  dresser,  and 
perhaps  a  kitchen  chair. 

On  Apartment  No.  11  on  the  1st  day  of  ^laivh, 
1942,  I  believe  there  was  a  dresser  and  a  dressing 
table,  and  a  table  and  two  chairs.  Just  a  dining 
table.  There  were  two  rooms,  kitchen  and  bath. 
The  tenant  on  March  1st  was  Richardson.  The 
name  of  the  tenant  in  Apartment  No.  10  on  March 
1,  1942,  was  Aredes.  There  w<M'e  man,  wife  and 
child.  In  the  Richardson  family  there  wvvc  mail, 
wife  and  child.  In  A])artment  No.  W  were  man 
and  wife.  INfi's.  Roman  lived  in  Aj^artmcnt  No.  1(). 
I  believe  her  husband  was  in  the  Navy.  On  March 
1st  she  was  there  by  herself  and  had  no  child.  A])art- 
ment  No.  8  had  a  con])le  of  dri^ssers,  just  a  small 
amount  of  furniture,  tliat  helonued  to  the  house. 
I  don't  rememlKM'  how  man\'  pcojde  were  livinu'  in 
Apa]'tm(Mit  9  on  March  1,  1942.  Mai-y  diafiitz 
was  not  in  Ai)artnient  No.  9.  Aj)artment  No.  4  on 
March   1,    1942,    was    furnished.      There    were    two 
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rooms,  kitchen  and  bath.  The  fuiniture  was  chair, 
table,  dressers,  bed,  stove  and  curtains.  I  was  oc- 
cupying those  apartments.  After  the  ajjartment 
house  liad  had  a  new  front  put  on,  I  had  come  in 
as  manager.  I  didn't  occupy  No.  5  at  that  time. 
On  March  1st  it  was  occupied.  (It  was  vacant.) 
It  was  a  room  on  the  back,  it  wasn't  an  apartment. 
When  I  came  in  it  was  not  occupied.  I  believe  it 
was  around  1937  or  1938  when  the  front  was  re- 
stored and  when  I  moved  back  in. 


MRS.  WILMA  MATHEWS, 

called  as  a  witness  on  behalf  of  plaintiff,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
I  lived  at  441  North  Pigueroa  Street,  Los  An- 
geles. It  was  supposed  to  be  an  apartment  house. 
I  lived  in  Apartment  No.  16  there  were  a  few  pieces 
of  furniture  in  there  when  we  moved  in.  I  would 
hardly  call  it  i)artially  furnished,  but  there  were  a 
few  pieces.  A  bed,  and  a  chair  or  two,  and  a  table 
and  a  case,  a  broken-down  case.  No  bedding.  There 
were  two  rooms  with  the  kitchen  and  bath.  One 
room  was  a  sleeping  room.  Government's  Exhibit 
No.  6  for  identification  I  suppose  I  have  seen  be- 
fore. I  think  I  had  that.  I  paid  the  money  to  Mr. 
Wilton.  I  didn't  pay  it  to  anybody  else  ever.  I 
paid  Mr.  Wilton,  the  defendant,  the  $20.00  shown 
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on  the  receipt.  I  must  liave  if  he  pive  nic  credit 
for  it.  At  that  time  I  paid  it  to  liini  ])ecause  my 
husband  advised  me  to.  At  tlie  time  1  sui)i)osed  it 
was  for  i-ent  but  at  tliat  time  I  liad  been  instructed 
that  1  didn't  have  to  pay  any  rent.  Our  rent  was 
paid  way  in  the  future  at  that  time.  It  was  ])aid 
to  keep  Mr.  Wilton  away  from  my  door.  !  will  tell 
you  that  I  was  advised  not  to  j)ay  him  i\\\y  rem. 
I  i)aid  the  money  to  apply  as  rent  on  the  jjlace. 
When  I  took  the  apartment  I  was  told  tliat  tlie 
rent  was  $10.00. 

(Govei'iunent's    Exhibit    No.    6    was    i*eceived    in 
evidence  and   is  hereto  attached  ">. 

GOVERNMENT'S  EXHIJMT  No.  () 

Date     Oct.  :]0,  1943 

Mr.  and  Mrs.  Kduar  M.  Mathews 
441  No.  Eigueroa  St. 

Sept.  28— Oct  5   lO.OO 

Oct.  f)— Oct.  12   lO.OO 


20.00 
Reed  Payt 

HUGH  WlI/rON 
Agent 


[Endorsed]:    Filed  W/U    l\ 
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(Testimony  of  Mi\s.  Wiliiia  Maltiews.) 
Cross  Examination 
Tlie  Office  of  Price  Administration,  the  United 
States  Government,  advised  me  that  I  didn't  have 
to  pay  any  rent.  I  don't  have  any  ill  feeling  to- 
ward Mr.  Wilton  as  a  man.  I,  or  my  husband,  or 
both  of  us,  do  not  owe  Mr.  Wilton  any  rent,  we  do 
not  owe  him,  not  according  to  the  Unted  States 
Government  we  don't.  It  was  something  like  the 
17th  day  of  January  that  we  moved  out  of  there. 
Approximately  the  17th  of  January.  We  moved 
in  there  about  the  10th  day  of  May,  1942.  Exhibit 
No.  6  is  dated  October  30,  1943.  I  can't  say  for 
sure  what  the  last  rent  we  paid  at  all  was.  We  have 
in  our  possession  all  of  the  rent  receipts  for  all  of 
the  money  that  we  gave  to  Mr.  Wilton.  I  did  not 
appear  before  the  District  Attorney  of  this  County 
with  two  or  three  others  complaining  against  Mr. 
Wilton  for  perjury.  As  to  whether  I  went  with 
Mrs.  Aredes  to  the  Cit}^  Prosecutor's  Office  in  an 
attempt  to  get  a  criminal  complaint  against  Mr. 
Wilton,  my  answer  is  that  I  went  there  at  the  re- 
quest of  the  District  Attorney.  (Tr.  49-50).  I 
api>eared  in  court  at  th(^  request  of  the  District 
Attorney.  I  was  escorted  there  by  the  police  of- 
ficers as  a  courtesy  to  the  District  Attorney's  Of- 
fice. I  didn't  go  to  testify  against  Mr.  Wilton,  and 
they  know.  T  told  them  that.  I  don't  think  it  was 
the  Federal  District  Attorney's  Office.  Ilu^-e  was 
a  bed — a  piece  of  one.  A  top  of  it,  there  were  no 
legs  to  it,  it  just  sat  on  the  floor.  One  could  sleep 
in  it  if  one  had  to.     It  wasn't  a   sleeping  ])lace. 
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Tliere  was  a  dresser  when  we  ean](\  TlKM-e  were 
tliree  of  them  wlien  we  left  mavbe,  but  not  when 
we  got  there.  They  were  loaned  to  us,  by  one  of 
our  nei.G^libors,  considerable  furiiituie.  My  hus- 
band did  his  drafting  work  on  tiie  kitchen  table. 
There  was  some  lumber  nailed  together,  a  w()])bly 
piece  that  we  could  use  as  a  bookcase,  at  Mi*.  Math- 
ews' request,  if  you  call  that  a  bookcase.  I  ])ut 
books  in  it.  There  were  a  coui)le  or  two  chairs  I 
guess,  in  the  living  room.  T  guess  there  w(M"e  two 
in  the  kitchen.  I  didn't  have  a  rocking  chair  when 
we  went  in  there.     I  had  curtains  on  the  window^s. 


CLAUDE  W.  HOFFMAN,  JR., 

called  as  a  witness  for  jdainti ff,  having  been   tii'st 
duly  sworn,  testified: 

Direct  Examinatio]) 
I  live  at  Af)artment  No.  10  at  441  Xoitli  Fig- 
ueroa  Street.  I  moved  in  last  OctobtM*  of  VM\]. 
I  have  a  wife  and  two  (4ii](li'en.  1  occupy  an  aj)arl- 
ment,  so  advertis(Ml  in  the  pajxu-,  I  think  it  is  called 
The  Times.  The  a])ai'tment  had  a  kit(4ieu  and 
wdiat  you  call  a  dining  I'ooni,  bcdiooni  and  batli. 
I  hav(^  had  conversations  with  Mi-.  ^\'ilt()U  wlicn  1 
fii'st  moved  in.  I  asked  to  see  liiin  personally  and 
he  didn't  want  to  appeal".  \\v  t(4(l  me  when  we 
WvA  moved  in  the  I'cnt  was  $10. 00  pei-  week.  It 
was  sup|)osed  to  be  I'urnished  but  it  was  i'ui'nislied 
])artly.  There  was  a  foldiim'  bed  tlia.t  came  out  (4' 
the  wall,  a  settee,  a  dining  I'oom  table,  lour  chairs, 
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and  an  icebox  and  a  few  dishes,  very  few.  It  was 
old  furniture.  I  have  seen  Government's  Exhibit 
No.  7  for  identification.  The  $10.00  items  on  this 
statement  are  supposed  to  be  for  my  rent,  each  one 
for  the  period  of  one  week.  Mr.  Wilton  appeared 
to  hand  me  this  receipt.  He  gave  it  to  my  wife 
and  me  and  on  it  he  was  supposed  to  have  $3.21  to 
account  for  moving  from  the  one  place  here  to  up- 
stairs. The  two  $10.00  payments  happen  to  be  for 
two  weeks  rent,  $10.00  a  piece,  one  from  the  1st  to 
the  8th,  and  the  other  from  the  8th  to  the  15th. 
This  is  our  first  rent  receipt  that  we  received  in 
that  place  when  we  moved  from  downstairs  up- 
stairs. I  paid  the  $23.21  by  check  to  Mr.  Wilton, 
the  defendant. 

(The  document  heretofore  marked  Plaintiff's  Ex- 
hibit No.  7  for  identification  was  received  in  evi- 
dence as  Government's  Exhibit  No.  7  and  is  hereto 
attached). 

GOVERNMENT'S  EXHIBIT  No.  7 

Date     Dec.  1st,  1943 
Mr.  and  Mrs.  Hoffman 
Address :    441  No.  Pigueroa  St. 
Account  Forwarded 

Rent  Nov.  28  to  30  Inclusive  at 

43714      1 7.50         3.21 

1.07 

Rent  441  Dec.  1-8 10.00 

8-15 10.00 

23.21 
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Rate  O.P.A.  Reg.  4  people  $10.50.  Gas  &  Elect. 

will    be    paid    by    tenant    above    Min.    l.ilf) 

Rental  Agreement  to  he  signed  later. 
Gas  43714— Oct.   19-Nov.  18 1.84 


25.05 
Reed  Payt 

HUGH  WILTON 

Agent 

[On  reverse  side]:    Apt.  10    2  Adults  &  2  Children 
[Endorsed] :    Piled  3/14/44. 


MRS.  MARY  YOST, 

a  witness  on  behalf  of  the   })laintiff,   being  swoni. 
testified  as  follows: 

Direet  Examination 
I  live  at  Apai'tment  No.  14,  441  Kigueroa  Street 
with  my  husband  and  tlnce  (']iil(lr(M].  We  have  an 
a])artment  consisting  of  living  i()(»ni.  dining  room, 
bath  and  kitchen  and  two  in-a-door  beds.  Tliis  was 
the  apartment  I  occupied  duiiiiL;  the  rdontli  of  De- 
cembfH',  1943.  I  have  lived  iji  that  a])artnient  since* 
Se])tember  26.  I  talked  to  Mr.  Wilton  nbout  the 
rental  I'ate  of  that  apai'tment  ;)t  one  time  when  1 
was  supposed  to  |)ay  my  rent  and  I  was  a  cou])le  of 
days  behind  and  I  got  mad  and  said  I  was  going 
down  to  the  O.I?.A.  and  he  said  that  he  was  charg- 
ing the  right  amount  of  rent.    He  said  it  was  $10.00 
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(Testimony   of   Mrs.    Maiy    Yost.) 
a  week  and  he  was  charging  it  for  the  rooms  or  for 
the    apartment,    wliich    wasn't    wholly    furnished. 
There  was  no  dishes.     I  did  not  move  any  furni- 
ture of  my  own  in  there. 

Referring  to  Government's  Exhibit  No.  8  for 
identification — I  paid  rent  from  December  18  to 
December  25  myself  to  Mr.  Wilton  for  one  week's 
rent  from  the  18th  to  the  25th  for  apartment  No. 
12,  W'here  I  was  living  at  that  time.  Mr.  Wilton 
wrote  the  whole  of  that  receipt  in  my  presence. 

The  document  was  thereupon  received  in  evidence 
as  Government's  Exhibit  8. 

GOVERNMENT'S  EXHIBIT  No.  8 

Date     Dec.  20,  1943 

Mr.  and  Mrs.  Yost 
441  No  Fig  Bldg 

Rent     Dec.  18  to  25 10 

Reed  Payt. 

HUGH  WILTON 
Agent 

[Endorsed] :   Filed  3/14/44. 


MRS.   LOUISE    GREEN, 

a  witness  called  by  and  on  behalf  of  the  plaintiff, 
being  sworn,  testified: 

Direct   Examination 
I  lived  at  435  North  Figueroa  Street,  Los  An- 
geles, for  the  period  between   December   11,   1943, 
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and  December  18,  1943.  I  don't  know  wl^etlicr  T 
paid  it  to  Mr.  Wilton  oi-  Mr.  Feiikoll.  I  believe 
it  was  Mr.  Fenkell.  1  did  not  hnve  any  cor.vcrsa- 
tion  with  Mr.  Wilton  about  the  rent  of  that  ajjart- 
ment.  I  agreed  to  pay  that  amount  when  we  moved 
in.  Mrs.  Bowers  showed  uk*  tlie  apartment.  I  j  aid 
rent  to  Mr.  Wilton  of  $10.00  a  week.  Regarding- 
to  Government  Exhibit  No.  f)  for  identification,  T 
paid  that  money  to  Mr.  Wilton.  He  wi-ote  the  re- 
ceipt in  my  presence. 

(The  document  marked  Plaintiff's  Exliibit  Xo. 
9  for  identification  was  received  in  (evidence  as 
Government's  Exhibit  No.  9,  and  is  attaclied  here- 
to). 

GOVERNMENT'S   EXHIBIT   No.   9 

Date     Dec.  11,  1941] 

Mr.  and  Mrs.  Mike  Green 
435  No  Fig  Bldg 

Rent     Dec.  11  to  18 10.00 

Bal  to  Dec.  11    5 


15.00 


Reed  Payt 

HUGH  wii/rox 

[Endorsed]:    Filed  3/14/44. 


It  was  a  I'lU'iiished  a{)a]tni('nt.  TIkm'c  was  no 
bedding'  or  dishes.  ^Fherc  was  a  living  looni,  din- 
ing room,  bathroom,  kitchen,  and  two  wall   IxhIs. 

No  cross  examination. 
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GEORGIA  BOWERS, 

a  witness  called  on  behalf  of  plaintiff,  being  sworn, 
testified : 

Direct   Examination 

I  live  at  435  North  Figueroa  and  moved  there 
last  April  with  my  husband  and  two  children.  We 
had  the  apartment,  two  rooms,  bath  and  kitchen. 
We  had  a  kitchen  and  a  living  room,  the  latter,  we 
used  for  the  children,  and  wx  have  a  bedroom.  We 
rented  from  a  manager  that  used  to  be  there,  a  Mrs. 
Campbell.  I  talked  to  Mr.  Hugh  Wilton  about  it 
the  day  we  moved  in.  He  just  told  us  the  rent  was 
$10.00  a  week  and  w^e  paid  it.  We  have  paid  that 
rent  regularly.  Exhibit  No.  10  for  identification  is 
a  rent  receipt  that  I  received  for  rental.  It  cor- 
rectly reflects  the  transaction  as  to  dates  and 
amounts.  I  paid  the  money  shown  on  that  receipt 
to  Mr.  Wilton.  That  is  his  signature.  The  receipt 
shows  $15.00.  We  only  pay  $10.00  a  week.  We 
probably  ])aid  him  $5.00  one  w^eek,  and  then  caught 
that  up  the  next.  We  also  paid  the  money  shown 
on  Exhibit  No.  11  for  identification  to  Mr.  Wilton. 
That  was  paid  for  rent  from  Decembei*  12  to  De- 
cember 19  of  1943,  and  correctly  reflects  the  trans- 
action. There  was  some  furniture  in  the  kitchen 
and  in  the  living  room,  and  a  chest  of  drawers,  and 
in  the  bedroom  it  had  a  bed,  dresser,  and,  of  course, 
the  kitchen  and  the  bath. 

(Exhibits  No.  10  and  11  were  received  in  evi- 
dence as  Government  Exhibits  No.  10  and  11,  and 
are  hereto  attached). 
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GOVERNMENT'S  EXHIBIT  No.  10 


Mr. 

Date     Dec. 
and  Mrs.  L.  C.  Bowers 
435  No.  Fig 

6, 

1943 

Rent 

Dec. 
Bal 

Re 

5-12  .... 

.      10 
5 

cd  Payt 
HUGH 

WILTON 

15 

[Endorsed] :    Piled  3/14/44. 


GOVERNMENT'S  EXHIJ31T  No.  11 

Recei})t 

Date     Doc.   14,   1943 

Mr.  and  Mrs.  ]j.  C.  Bowers 
435  No.  Figeuroa  St. 


Rent     Dec.  12  to  Dec.  19 10.00 

Reed  Payt 

HUGH  WILTON 
Agent 

[Endorsed] :    Filed  3/14/44. 
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GEORGIA  BURNS, 

a  witness  called  on  behalf  of  plaintiff,  being  first 
duly  sworn,  testified: 

Direct  Examination 
I  am  employed  at  the  Office  of  Price  Administra- 
tion and  w^as  employed  there  during  September  of 
1943.  I  have  charge  of  registration  of  hotels  and 
rooming  houses.  It  is  a  different  department  than 
the  one  that  has  charge  of  residences  and  apart- 
ment houses.  I  do  not  w^ork  in  the  apartment  house 
section.  During  September,  1943,  I  received  from 
Mr.  Hugh  Wilton  a  form  with  respect  to  a  proposal 
to  register  certain  property  as  a  rooming  house. 
Government's  Exhibits  No.  4  and  5  are  our  regis- 
tration, our  DH  Form.  When  I  received  those  I 
had  a  conversation  w4th  Mr.  Wilton  about  them. 
There  was  a  great  deal  of  conversation  because 
these  apartments  were  originally  i*egistered  under 
our  DD-6-D  Foi-m,  which  is  the  apartment  form, 
instead  of  for  rooming  houses  or  for  rooms.  Mr. 
Wilton  came  in  and  said  he  had  some  apartments 
registered  and  he  brought  his  copy  in  so  that  w^e 
could  see  what  they  were,  and  he  said  that  he  had 
had  these  different  flats  registered  under  the  hous- 
ing form  and  that  he  had  decided,  on  account  of  the 
shortage  of  housing  conditions  in  the  city  that  he 
was  going  to  break  u})  the  flats  where  they  had  only 
been  occupied  by  one  family  and  he  intended  to 
make  them  available  for  tiw  or  six  families  by  just 
renting  out  the  rooms,  so  he  came  in  to  discuss  the 
matter  with  me  and  we  discussed  the  registration 
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form  that  he  would  have  to  use  if  he  made  the 
switch.  Goverument's  Exhibits  4  and  5  were  filled 
out  and  some  fomis  like  them.  I  su})i)ose  these 
ai'e  the  ones.  He  rep^istered  them  with  me  on  or 
about  the  date  they  bear,  Se])tember  28,  1943.  T 
did  not  tell  him  that  it  was  all  i*i,i;ht  to  i>o  ahead 
and  ehar<^e  the  prices  that  w(M*e  indicated  on  those 
forms.  That  is  not  within  my  jurisdiction  at  all. 
lie  told  me  that  he  had  rehabilitated  these  flats 
and  got  them  into  good  condition  for  renting  ir»  a 
rooming  house  condition  rather  than  as  apartment.s 
as  they  had  been,  and  so  I  then  told  him  that  we 
would  accept  the  registration.  That  is  what  we  do, 
and  it  goes  into  the  examination  department  for 
an  inspection.  I  have  no  authority  other  than  just 
to  simply  acce|)t  the  registration  and  tlicn  he  ^^id 
to  wait  an  approval  before  he  could  receive  an  O.  K. 
on  that  registration.  He  was  yqv\  anxious  to  liave 
it  approved  so  that  he  could  go  ahcvad.  Well,  we  di'l 
ever\i;hing  we  could  for  him.  T  told  liim  we  would 
have  an  inspection  on  it,  and  we  did  liave  a  s]>'  - 
cial  inspection  order  for  liini.  Me  cauK^  ni  aji.l  lie 
said  he  was  in  a  great  hui'iy  and  he  wanted  to  havi* 
the  registration  approved  because  of  some  cas(»  in 
court  on  an  eviction  and  lio  wantcl  tlii^  appivr./cd 
registration,  so  I  told  him  lliai  we  would  turi'  it 
over  1()  our  examiiuM*  and  tiiat  they,  in  turn,  W(Mihl 
order  a  s])ecial  insj)ection.  One  of  our  insjx'rtors 
went  out  and  took  cai*(^  of  it  that  night,  and  he  was 
to  come  back  the  next  morniim  t(i  lind  out  if  it  was 
a})proved,  and  he  did.     He  canu*  hack  in  the  morn- 
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ing  and  I  told  him  that  it  had  not  been  a])|>rovf(l 
and  that  I  could  do  nothing  about  it,  and  he  said 
Avell,  his  attorney  had  told  him  that  he  would  ha^e 
to  oo  ahead  with  the  ease  without  the  registration 
and  that  he  was  going  to  do  that,  and  that  he  hnd 
just  found  out  that  he  couldn't  wait  for  it.  The 
proposed  registration  of  the  property  as  a  room- 
ing house,  rather  than  an  apartment  house,  v;as 
never  approved.  When  it  has  been  approved  there 
is  a  little  area  approval  stamp  up  here  in  the  cor- 
ner. I  don't  recall  that  he  ever  came  back  after 
that  again.  It  was  on  the  next  morning  I  told  him 
it  was  not  approved.  I  told  him  that  we  had  not 
had  an  approval  on  it  and  he  said  he  couldn't  wait 
then,  that  he  would  just  go  ahead,  and  his  attorney 
had  said  that  lie  could  operate  that  way  without 
the  registration. 

Cross  Examination 
I  don't  recall  the  day,  he  says  here  September  28. 
'ilie  day  they  bring  them  in,  they  are  dated.  I 
don't  know  about  the  date,  because  I  couldn't  pos- 
sibly remember  that.  He  was  in  many  tim.es,  I 
wouldn't  know  the  dates.  I  think  I  took  my  vdcix- 
tion  quite  kite  in  the  summer.  I  am  not  (|uite  su.re. 
I  think  it  was  in  August.  I  do  not  remembe!*  his 
coming  in  in  July  but  I  do  remember  talking  to 
Mr.  Wilton  many  times.  Mrs.  Ilifl'  was  my  su|)er- 
visor.  It  is  quite  difficult  to  renu^mlxM*.  T  an)  (juite 
sure  I  didn't  say  to  Mrs.  Iliff  that  the  h\gal  (le])avt- 
ment  had  just  told  me  that  Mrs.  Iliff  was  the  one 
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\\lio  would  now  make  tlic  a})])r()va]  of  flic  rcuistra- 
tion  oi-  re-registration.  I  am  sure  I  didn't  say  that. 
I  really  can't  tell  vow  how  many  resristrations  or  re- 
registrations  Mi-.  Wilton  made  witli  me.  Thci-e 
were  quite  a  few.  The  dates,  I  wouldn't  know.  It 
was  oyer  (juite  a  pei'iod  of  time  in  the  yeai*  194o. 

Redirect  Examination 
I  really  couldn't  say  whether  Mr.  Wilton  was  in 
there  to  see  me  about  otlier  proi)erties  than  these 
at  441  and  435  North  Figueroa  Street.  It  seems 
to  me  that  there  were  various  properties.  I  am 
sure  there  were,  but  I  see  so  many  hundreds  a  day. 
The  inspector  who  went  out  there  was  Mrs.  T^arney. 


KATE  BARNEY, 

a  witness  for  ])laintit¥,  bein^'  sworn,  testified: 

Direct  Examination 
T  am  I'ent  inspector  of  the  Office  of  Price  Admin- 
istration. T  saw  Exhibits  No.  4  and  5  L'deT-  the  next 
day,  but  we  work  entiridy  blind.  W(^  ixi'i  out  ai^d 
get  the  (nidence  from  the  ground  u}).  Wv  are  not 
prejudiced  by  any  ])revious  registrations.  T  made 
an  ins])ection  of  these  ])r()})erties  at  441  and  435 
North  Figueroa  Strec^t.  AVIumi  I  went  out  there  to 
mak(»  that  inspection,  I  had  not  seen  Exhibits  No. 
4  aiid  5.  I  jiad  only  my  inst  t'uctions  to  find  out 
whethei-  they  wvvv  apartments  oi*  hotel  i-ooms.  Tlic 
ins])(M'tion   was   oi'dei-i^d,    1    think,   on   oi*   about    Oc- 
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tober  1.  It  was  in  or  around  October  or  Novem- 
ber. I  can't  remember  the  exact  date.  (Referring 
to  docmnent  it  was  made  November  16,  1943).  J 
inspected  441  and  435.  These  were  the  two  front 
apartments  and  a  rear.  They  are  three  story  apart- 
ment houses  with  a  stucco  front  and  the  majority 
of  the  apartments  were  two  and  three  room  apart- 
ments, housing  units  under  our  classification,  classi- 
fied as  housing  units,  which  constitute  living  rooms, 
bedrooms  and  kitchens.  Most  of  them  have  their 
own  private  bathrooms.  I  saw  Mr.  Hugh  Wilton, 
the  defendant,  on  that  occasion.  The  inspection 
was  ordered  around  3:30  and  we  called  Mr.  Wil- 
ton. The  assignment  clerk  called  him,  or  perhaps 
it  was  Mrs.  Iliff ,  and  made  an  appointment  for  5 :0() 
o'clock  and  we  met  in  front  of  the  premises  at  5:00 
o'clock,  myself  and  Mr.  Wilton.  He  and  I  in- 
spected the  premises  and  we  made  out  a  list  on  each 
apartment.  He  gave  me  the  details  as  to  how  man}' 
rooms  each  apartment  or  each  unit  had,  liow  many 
occupants,  and,  as  near  as  he  could  remember,  liow 
many  occux)ants  lived  in  these  units  as  of  Marcli  1, 
1942,  and  liow  many  occupants  were  living  there 
at  the  time.  He  also  gave  me  the  information  as 
to  whether  they  were  furnished  or  unfurnished  and 
what  rentals  were  being  charged  at  the  present  time, 
and  the  amount  of  the  utilities  that  were  being  ])aj(i, 
that  |]i(^  landlord  paid  or  that  the  tenants  j)ai(l.  We 
looked  at  some  four  or  five  apartments.  We  went 
around.     It  was  around  dimier  time,  and,  as  T   re- 
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nu^iiiber,  \v(»  rap])e<l  on  a  number  of  doors  the  ten- 
ants were  not  in,  ])ut  we  u'ot  a  pretty  good  cross- 
section  of  the  both  a|)artnient  bniklin.^s  and  tlie 
class  and  type  oC  apartments  and  rentals  tliat  lie 
liad.  There  were  no  rooms  that  I  found  at  all  that 
w(n'e  rented  solely  for  slee])in,u-  I'ooms.  Tli(\v  wfM-e 
all  units.  Mr.  Wilton  didn't  seem  to  considei*  tlic 
subject  of  w^hether  it  was  a  rooming  house  or  aj)a)-t- 
ment  house  at  all,  he  just  gave  me  the  i-eport.  He 
would  say  how  many  rooms,  Apartment  No.  ^  had. 
He  would  tell  me  how  many  rooms,  and  I  would 
put  it  down,  and  then  I  would  read  what  I  had  wiit- 
ten  down  on  my  report  back  to  Mr.  Wilton  and  it 
was  in  that  way  the  transaction  or  the  report  was 
made.  I  can't  tell  you  definitely  the  luunbers  of 
the  apartments  I  went  into.  AVe  were  requinnl  to 
take  a  cross-section  in  our  inspection.  If  I  h^d 
access  to  my  report  I  could.  (Referring  to  docu- 
ment). My  rex3ort  reads  that  A])artment  No.  !(>  at 
441  North  Figueroa  Street  is  a  three-room  a])ar1- 
ment,  toilet  and  bath,  rented  for  $10.00  a  week,  nnd 
the  land  loi-d  paid  the  water  and  the  main  oi*  the 
gas  and  lights,  and  thei'e  were  two  occupants,  and 
one  occu])ant  as  of  March  1,  1942.  I  say  I  don't 
know  what  a])ai*tnients  we  were  able  to  u'et  in^o. 
Tt  was  about  dusk,  and  I  took  a  cross-section  of  the 
two  apiirtnuMits,  going  in  to  a])])roxiinat('ly  tivc  oi* 
six  diHerent  on(\s  of  the  apartuKMits.  I  had  info]- 
ination  about  v\('v\  a])artment.  I  got  the  informa- 
tion from  Mr.  Wilton.     He  vei'ified  the  infoi'mation 
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which  contained  a  certain  group  of  the  tenants  in 
these  two  buildinos.  I  made  a  report  back  to  the 
office  the  first  thing  in  the  morning.  I  took  tJiis  re- 
port back  because  they  were  very  anxious  to  give 
Mr.  Wilton  an  answer  the  next  morning  as  to 
whether  his  registration  would  be  acceptable  as  a 
hotel  or  rooming  house. 

Cross   Examination 

Every  place  I  went  in  and  saw  myself  I  found 
that  Mr.  Wilton's  statements  were  verified. 

*'The  Court:  By  the  way,  in  these  a})artmeriVs 
that  you  visited,  you  say  that  he  gave  you  the  list 
of  persons? 

The  Witness:     Yes,  your  Honor. 

The  Court:  Were  those  so  arranged  tliat  you 
could  shut  a  door  and  occupy  a  room  separately  or 
so  that  persons,  different  persons,  not  belongina'  to 
the  same  family  could  occupy  them? 

The  Witness:  They  were  not,  your  Honor.  Tiie;.- 
were  separate  housing  units  because  of  tlu^  ba1h. 

The  Court:     Were  there  any  outside  baths? 

The  Witness:     No,  your  Honor. 

The  Coui't:  Down  the  hall  to  which  resort  might 
be  had  any  ])ersons  who  might  not  be  an  occn]);nit 
of  any  of  the  units? 

The  Witness:     No  your  Honor.     It  was  only  Wk 
laundry  equipment  that  could  be  shared,  which  was 
in  the  basement  at  that  time,  by  the  differc^nt  oc- 
cupants of  the  different   iniits. 

The  Couit:     Did  vou  discuss  with  Mr.  Wilton  at 
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the  time  of  the  inspection  tlie  reqnirements  of  a 
rooming-  house  or  a  hotel  as  distiiiixnislied  from  an 
a})artment  house? 

The  Witness:  I  didn't,  because  he  gave  me  the 
information  and  it  was  v\<j;ht  there.  It  was  riglit 
before  oui*  eyes  that  it  was  an  apartment  house. 

The  Court:  But  you  were  told  that  he  was  seek- 
ing a  different  classification? 

The  Witness:  That  depends  on  our  inspection 
and  w^hether  it  is  changed,  from  an  apartment  to  a 
rooming  house. 

The  Court:  Now^,  did  you  ask  him  upon  what 
he  based  his  desires  to  have  the  change  made? 

The  Witness:     Naturally  I  asked  him. 

The  Court:     What  did  he  say? 

The  Witness:  Well,  he  said  that  he  listed  them 
separately  and  I  said,  ''Mr.  Wilton,  these  are  apart- 
ments,'' and  he  said,  ''Well,  let's  go  on  and  take 
these  unit  by  unit,"  and  we  sat  down  togetluM-  and 
we  took  them  unit  by  unit  and  he  told  me  how  many 
rooms  and  what  furniture  and  furnisbings  there 
were,  and  wbat  they  consisted  of. 

The  Court:  Before  you  left,  did  you  tell  him  m 
effect  that  the  classification  he  sought  wasn't  justi- 
fied by  the  establishment? 

Tile  Witness:     Vour  Honor,  it  isn't  my 

The  Court:  Xo,  I  am  not  askiiiu'  you  whethei*  it 
is  your  province,  but  did  you  tell  him  at  all  that 
you  didn't  think  it  was  a  rooming  house? 

The  Witness:  Yes.  The  evidence^  was  therc^  that 
it  was  definitely  a])artments. 
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The  Court:     And  yon  told  him  so? 

The  Witness:  Yes,  I  did,  tecause  they  \v'*:e 
definitely  apartments  and  there  was  no  doubt  ii: 
my  mind  and  I  don't  think  there  was  any  doubt  ii; 
his  mind  that  it  was  any  other  way. 

The  Court:     I  see.     All  right.     Step  down. 
(Witness  excused.) 

The  Court:     Does  any  member  of  the  jury  want 
to  ask  these  smart  girls  any  questions'?    They  seem 
to  know  everything. 
(No  response.) 

The  Court:     All  right. 

Mr.  Tolin:     The  Government  rests. 

The  Court:     All  right. 

In  the  absence  of  the  jury  defendant  moved 
the  Court  to  dismiss  the  information  and  dis- 
charge the  defendant.  The  Motion  was  de- 
nied. 


R.  M.  CRAWFORD, 

A  witness  called  on  behalf  of  defendant,  being  first 
sworn,  testified  as  follows: 

''The  Clerk:     Will  you  please  state  your  name? 
The  Witness:     R.  M.  Crawford. 

Direct   Examination 
By  Mr.  Taylor: 

Q.     Mr.  Crawford,  what  is  your  occupation? 
A.     At  the   p]-esent  time  you  mean? 
Q.    Yes. 
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A.  Manager  of  the  aecountin<;-  dej)aitnient  for 
the  Shipbuilding  Division  of  the  Consolidated  Steel 
(Corporation. 

(^.  Were  you  the  trustee  in  bankruptcy  for  rli(^ 
estates  of  ^laxfield-Wilton  and  Associates,  Incor- 
porated, Residential  Income  Properties,  Incorpo- 
rated, Wilton-Maxfield  Management  Comi)any, 
Bankru])ts,  from  on  or  about  the  month  of  Novem- 
ber, 19:^8  to  on  or  about  December  1,  1943? 

A.     1942. 

Q.     1942?  A.     That  is  right. 

Q.     My  error,  1942.  A.     Yes. 

Q.  And  as  such,  was  one  of  the  assets  or  liabil- 
ities one  of  the  properties  of  this  bankrupt  estate 
the  properties  that  we  have  be-en  talking  about  here, 
435  and  441   North  Figueroa  Street? 

A.     Yes. 

Q.  Now,  at  the  time  that  you  assumed  custody 
of  these  properties,  or  at  any  time  during  your  en- 
tire tenure  of  office,  was  there  ever  filed  oi*  made 
u]),  so  far  as  you  know,  an  inventory  of  the  furni- 
ture that  even*  was  in  these  ])roperties? 

A.  Yes.  There  was  an  inventory  at  tlu^  time  I 
took  ovei-  tlie  ])roperties  as  Trust<M\  That  inven- 
toiy  was  made  by  a  special  inventory  man  tliat 
was  ap])(>iiite(l  b\"  \\w  court  to  take  that   inventory. 

Q.  And  then,  aftc]*  that  inv(nitory  was  made, 
can  you  tell  nu*  whether  Figueroa  Street,  u])on 
which   tliese   pi'opcM'ties  abutted,  was  widened? 

A.     Yes. 
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Ml*.  Toliii:  To  which  wo  object  on  the  arnnn^t  it 
is  immaterial. 

The  Court:  I  think  it  is  too  remote.  I  i\in\'\ 
tliink  tlve  widening  of  the  street  has  anythinu'  to 
do  with  it  at  the  time  w^e  are  talking  about.  It  is 
evident  that  during  this  period  it  had  been  out  for 
about  a  year. 

When  were  you  discharged? 

The  Witness:  The  bankruptcy  proceedings  were 
terminated  last  November,  1942,  and  miy  definite 
discharge  was  somewhere  in  February,  I  believe. 

The  Court:  They  usually  keep  it  open  a  few^ 
months  ? 

The   Witness:     Yes. 
The  Court:     In  case  anything  comes  up  they  won't 
have  to  reopen  the  estate,  is  that  right? 

The  Witness:     That  is  right. 

Q.  By  Mr.  Taylor:  Now,  then,  approximately 
what  was  the  date,  as  near  as  you  can  recall,  when 
the  front  of  the  building  was  taken  off  in  the  wid- 
ening of  Figueroa  Street. 

Mr.  Tolin :  To  wiiich  we  object  on  thc^  groi^iul 
that  it  is  ii'relevant,  immaterial,  incompetent,  aiul 
too  remote. 

Mr.  Taylor:  If  the  Court  i)lease,  a  witness  here 
testified  for  the  Government  that  the  major  re- 
pairs to  the  building  had  been  made  in  191^7  or 
1938.     I  want  to  fix  the  time. 

Mr.  Tolin:  It  was  brought  out  by  counsel  foi* 
the  defendant  on  cross  examination.     I  didn't  ex- 
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j)(M't  l)eeause  it  was  tlic  date  ai)i)arently  fixing  the 

time.     However,  I  don't  tliink  it  is  relevant. 

Tlie  Court:  It  is  not  a  material  issue.  You 
ean't  bring  something  out  on  cross  examination 
and  then  start  to  impeach  a  person  o]i  that.  T  v.ill 
sustain  the  objection. 

If  you  want  any  testimony  in  or  about  the  time 
of  the  ])ro})erty,  or  even  a  year  before,  I  will  allow 
you,  but  to  go  back  to  the  widening  years  J>efore, 
is  too  remote. 

Mr.  Taylor:  I  think  it  was  within  the  year  be- 
fore, if  your  Honor  will  let  me  pursue  it.  I  be- 
lieve it  was  testified  that  the  front  was  put  on  about 
1941. 

The  Witness:  Well,  my  best  recollection  of  the 
date  there  would  be  about  1940  some  time. 

The    Court:     Were    you    still    trustee? 

The  Witness:     Yes,  sir. 

Q.  Jiy  Ml*.  Taylor:  During  that  time,  before 
it  was  repaired,  and  for  approximately  a  year  past, 
were  there  any  tenants  in  any  of  tliese  buildings'? 

Ml'.  Tolin:     To  wliicli  we  object. 

The   Court:     Overiuled.      That^s   all    right. 

Q.  By  Mr.  Taylor:  Now,  then,  wlicn  the  new 
front  was  ])nt  back  on  tlu^  building,  did  you  then 
delegate  to  some  person  the  authority  to  rent  tlie 
building  oi-  the  task  of  collectiiii:'  tin*  vv\\\'l 

A.      Ves. 

Q.  Did  you  instruct  such  ])erson,  <>i'  did  you  not, 
to  rent — strike  that. 
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Wliat  were  your  instructions,   if  any? 

Mr.  "i'olin:  To  which  we  object  on  the  ground 
that  it  is  irrelev^ant,  immaterial,  and  hearsay. 

]\Ir.  Taylor:  If  I  can  tell  the  Court  what  I  ])ro- 
pose  to  i)rove 

The  Court:     Go  ahead. 

Mr.  l^aylor:  I  propose  to  show,  your  Honoi-, 
that  th(»  Trustee  instructed  that  the  premises  be 
rented  for  whatever  they  would  get  with  a  view  to 
procuring  sufficient  revenue  to  pay  the  administra- 
tive costs  without  any  consideration 

The  Court:  That  brings  in  an  inquiry  as  to  the 
reasonableness  of  the  rental,  and  that  is  not  the 
subject  of  the  inquiry  in  this  particular  case.  We 
are  not  sitting  here  reviewing  the  acts  of  the  board. 

Furthermore,  it  is  apparent  that  at  the  time  of 
the  violation  that  is  charged  here,  he  had  long  been 
discharged. 

Mr.  Taylor:  It  hasn't  been  a  year  yei,  yciur 
Honor. 

The  Court:     That   doesn't  make  any  difference. 

Mr.  Taylor:     I  think,  your  Honoi* 

The  Court:  There  is  only  one  question  involved 
here.  The  property  was  regist-ered  at  a  certain 
rental  prioi*  to  the  date.  The  question  is  wlietlu  r 
there  was  inore  charged  than  that,  and  that  is  all 
tluM'c  is  in  this  lawsuit.  The  mere  fact  that  he 
rented  it  too  chea])ly,  he  is  just  out  of  hick. 

Mr.  Tayloi*:     Well,  he  is  out  of  hick,  certainly. 

The  C\)urt:  Well,  he  couldn't  reiit  cheaply.  TTis 
remedy  is  to  a})|)ly  to  the  board  for  a   reclassitica- 
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tion  in  the  light  of  the  conditions,  but  you  coukhrt 
in  this  case,  show  that  tlie  O.P.A.  made  a  mistake 
ill  freezing  this  man's  i-ent  as  of  Marcli  1st  because 
the  rentals  were  too  low. 

Good  Lord,  there  isn't  a  landlord  in  town  that 
wouMiTt  make  that  soi*t  of  ar.uument,  and  thc^re 
isn't  anyone  who  doesn't  feel  it.  We  are  not  in  a 
position  to  do  that  in  this  lawsuit. 

Mr.  Taylor:  I  feel  that  the  matter  of  what  is 
fair  and  equitable  should  enter  into,  your  Honor. 

The  Court:  It  is  not  a  defense  to  a  violation  of 
a  criminal  law.  There  are  methods  of  reviewing 
arbitrariness  in  the  rental  regulations  and  they  are 
provided  under  the  law,  but  a  person  can't  come  in 
court  and  say  that  the  rents  were  too  low.  If  that 
were  true,  then,  we  would  have  a  jury  in  every 
case  sitting  in  judgment  to  determine  whether  they 
ought  to  have  charged  that  niucli  or  allowed]  more. 

Mr.  Taylor:  One  other  point,  your  Honor,  is 
that  in  the  matter  of  relationshi]).  In  these  mat- 
ters, one  of  the  factors  which  always  comes  up  is 
the  existence  of  a  s])ecial  relationshi))  between  land- 
lord and  tenant.  Does  not  your  Honor  feel  that 
the  relationship  of  a  referee  or  trustee  in  hank- 
niptcy  as  to  ])ersons  who  will  be  ])i()s|)ectiv(^  \v^\- 
ants  of  the  bankrupt  estates  which  he  is  administ(M'- 
ing,  are  s])ecial  relationships  which  the  jury  is  eii- 
tilled  to  consider? 

'i'he  Court:  I  don't  think  you  can  show  in  this 
case  that  tlu^  I'cntals  as  of  Mai'ch  1st  were  not  fail- 


United  States  of  America  81 

(Testimony  of  R.  M.  Crawford.) 
rentals  and  that  for  that  reason  he  had  a  right  to 
charge  more.  His  remedy,  he  having  made  the 
original  registration,  or  the  original  registration 
having  been  made  during  the  incumbency,  was  to 
apply  for  relief  to  the  administrative  agency. 

Not  having  done  so,  they  couldn't  go  out  and 
violate  tho  law  and  then  say  that  the  rents  were 
too  low,  because  otherwise  I  would  have  to  take 
the  jury  out  to  the  premises  and  have  them  go  into 
these  apartments,  and  from  the  expressions  on  the 
faces  of  some  of  the  ladies  who  live  there,  we  would 
have  to  determine  whether  that  much  ought  to  have 
been  charged  for  that  sort  of  an  apartment,  which 
provision  the  law  does  not  take  care  of. 

Mr.  Taylor:     But  it  isn't  out  of  bankruptcy  yet. 

The  Court:     What  do  you  mean'? 

Mr.  Taylor:  The  estate,  there  has;  been  no  dis- 
charge of  bankruptcy. 

The  Court:     Well,  the  estate  has  been  closed. 

Mr.  Taylor:  No,  your  Honor.  I  can't  agree 
with  you.  1  will  bring  the  file  down.  The  opera- 
tions of  these  has  been  turned  over  by  pro[)er  or- 
der to  the  bankrupt  corporation. 

The  Court:  Yes.  Well,  discharged  doesn't  mean 
anything.  The  trustee  has  been  discharged  and  is 
therefore  not  operating  the  property. 

Mr.  Taylor:     But  was  on  March  1,  1942. 

The  Court:  But  was  not  at  the  time  of  the  al- 
leged oifenses  and  that  is  what  we  are  interested  in. 
Nor  can  I  say  this,  that  the  trustee  in  bankruptcy, 
you  see,  could  authorize  a  person  to  violate  a  rental 
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regulation.  T  don't  see  tlie  point  you  ai-e  Tnakin<; 
at  all  except  that  you  ai'e  trying  to  show  tliat  the 
rents  were  fixed  too  low,  and  that  the  people  had 
to  raise  them,  and  that  is  not  a  defense  in  a  cast^  of 
this  character. 

Mr.  Taylor:  Well,  that  is  one  thing.  1  want  to 
show  the  special  relationshi])  which  existed  at  the 
time,  your  Honor. 

The  Court:  I  have  no  objection  to  showing  that 
h(i  authorized  the  rentals  and  any  instructions  he 
gave,  but  F  am  going  to  tell  the  jury  that  a  trustee 
in  bankruptcy  is  merely  administering  the  prop- 
erty, and  the  Court  has  no  authority  to  authorize 
anybody  to  violate  the  law. 

Mr.  Taylor:     All  right. 

The  Court:  I  am  going  to  do  that,  so  with  that, 
you  can  ask  him  all  you  want  to,  but  I  will  hav(»  to 
do  that. 

Mr.  Taylor:     All  right. 

The  Court:  In  other  words,  if  he,  as  trustc'  in 
bankruptcy,  made  a  mistake  and  rentcMl  the  proj)- 
erty  too  low,  he,  like  anybody  else,  was  bound  to 
go  before*  the  O.P.A.  and  try  to  ^et  his  remedy 
through  administi'ative  process. 

If  he  didn't  that,  then,  his  successois  aie  not  in 
the  j)osition  to  say  that  they  can  violate*  tiie  law. 
We  are  not  here  to  test  tin*  r(*asonal)l(^n('ss  of  the 
regulation.     Congress  has  not  given  us  that   |)ower. 

The  question  is,  is  it  a  valid  regulation,  and  was 
it  violated,  and  that  is  all  there  is  to  this  lawsuit. 
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or  to  any  lawsuit  involving-  the  O.P.A.  We  try 
them  all.  We  have  tried  gasoline  coupons  and  all 
sorts  of  things.  We  didn't  try  to  determine 
whether  they  ought  to  liave  only  so  many  gas  cou- 
pons, so  many  gallons  of  gas,  on  each  coupon,  or 
whether  they  were  right  in  limiting  persons  to  it, 
because  if  w^e  did,  why,  we  would  enter  a  field  in 
which  the  Congress  has  not  allowed  us  to  enter. 

Q.  By  Mr.  Taylor :  At  the  time  of  the  regis- 
tration, you  simply  gave  the  typew^ritten  list  of  the 
units  and  the  amounts  charged  for  the  rents  as  of 
March  1,  1942,  did  you,  Mr.  Crawford,  to  Mr.  Wil- 
ton? A.  What  date? 
The  Court:     March  1,  1942. 

The  Witness:  The  registration,  I  had  nothing 
to  do  with  any  registration  w^hatsoever. 

Q.  By  Mr.  Taylor:  If  I  remember  correctly, 
you  simply  gave  a  list  of  the  apartments  and  the 
rentals  that  Vv'ere  charged  as  of  March  1,  1942,  to 
Mr.  Wilton.  A.     Yes. 

Q.  You  gave  it  to  him  approximately  between 
November  1st  and  December  1st  of  1942,  did  you 
not?  A.     Somewhere  in  there,  yes. 

Q.  Now,  then,  at  the  time  you  gave  it  to  him 
you  didn't  know  of  your  own  knowledge  whether  or 
not  each  of  these  units  were  furnished,  unfurnished, 
j)artly  furnished,  or  anything  about  them? 

A.  Not  every  individual  unit,  no,  because  I  was 
just  interested  in  the  overall  propeiiy,  and  I  had 
my  managers  and  outside  men  looking  after  that 
part    of    it.      Of    my    own    ])ersonal    knowledge    1 
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wouldn't  be  able  to  tell  about  any  particular  unit. 

Mr.  Taylor:     That  is  all. 

The   Court:     Any   questions,   Mr.    'i'olin? 

Mr.  Tolin:     No. 

The  Court:     You  may  step  down." 
(Witness  excused.) 

The  Government   Rested 

'^In  the  absence  of  the  jury  defendant  moved  the 
Court  to  dismiss  the  information  and  discharge  the 
defendant.     The  motion  was  denied.''     (Tr.  83-93) 


HUGH  WILTON, 

the  defendant,  called  as  a  witness  in  his  own  be- 
half, being  first  duly  sworn,  testified  as  follows: 

^*I  received  the  list  of  units  for  those  premises 
from  Mr.  Crawford  about  December  1,  lf)42.  T^rior 
to  December  1,  1942,  I  had  not  been  connected  witli 
the  premises  in  any  way  since  19:>S.  I  did  not  re- 
ceive any  information  from  Mr.  Crawford  prior 
to  the  time  I  received  the  lists  containinu'  the  units 
and  i*(^nts.  As  to  whether  tlu*  units  were  I'nniished 
or  unfurnished,  1  received  a  list  llirouuh  tlic  i!i;;il 
fi-oju  Mr.  Crawford  settin^u'  foi-tli  tlie  I'cntal  rates 
as  of  March  1,  1942  and  December  1.  1942  and  it 
didn't  indicate  wliethei-  iIhmc  were  ;u\y  of  the  ur.its 
r(»nted  furnished  or  unfurnished.  I  went  down  to 
the  premises  and  looked  it  over.  I  looked  at  all  the 
apartments   T   could   irot   inio.     TIumc   wei'c  (me  or 
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two  apartments  that  were  locked  up  and  the  ten- 
ants were  not  home.  I  found  definitely  in  cases 
where  they  had  been  rented  unfurnished,  tliat  the 
company  had  not  furniture  in  those  units.  The 
ones  I  could  check  definitely  were  still  there  in  the 
premises  and  had  the  flat  rented  unfurnished  with 
their  own  furniture  in  it.  The  ones  that  I  could 
check  accurately,  were,  I  beli-eve,  twelve  out  of  six- 
teen in  these  two  buildings,  for  instance,  No.  3,  4, 
9,  10,  11  and  16  of  those  units.  No.  16  was  occu- 
pied by  a  tenant  who  said  she  had  rented  it  unfur- 
nished and  that  all  furniture  therein  was  her  own. 
No.  11  was  occupied  by  a  Mexican  by  the  name  of 
Gonzales  and  she  said  most  of  the  furniture  was 
hers,  but  some  of  it  also  belonged  to  the  firm.  We 
didn't  have  a  meeting  of  minds  as  to  what  items 
were  hers  but  I  believe  in  that  particular  one  she 
ivlentified  a  dining  room  table  and  three  chairs  as 
belonging  to  the  firm  and  I  put  those  on  the  list 
that  T  reported.  The  record  which  came  into  my 
])ossession  indicated  who  the  tenant  was  on  the 
fii'st  of  March,  1942,  in  apartment  16.  It  was  iTrs. 
Eonian.  I  met  her  when  I  v/ent  down  to  the  build- 
ing. She  lived  in  that  apartment  alone.  Accord- 
ing to  her  statement  there  was  no  furniture  in  that 
apartment  that  belonged  to  the  property.  She 
moved  out  later  and  took  all  the  furniture. 

*^As  to  apartment  No.  10  which  is  concerned  in 
Count  Three.  The  records  didn't  show  any  furni- 
ture there  as  of  March  1,  1942.  Mrs.  Aretes  was 
ill  with  a  nervous  affliction  of  somc^  kind  and  T  had 
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groat  difficulty  finding  out  fi'om  hor  wliat  lior  ]H)si- 
tion  was,  but  finally  ended  up  that  she  liad  a  cou- 
ple pieces  of  fui'niture,  apparently  loaned  to  hei 
by  Mrs.  Bentley,  and  I  re})orted  it  as  partially  fur- 
nished. When  Mrs.  Aretes  moved  out  she  took  tlie 
stove  and  all  the  furniture  in  the  apartment  except 
a  small  dresser  and  one  or  two  kitchen  cliairs. 

**There  was  nothing  in  the  recoi-d  to  indicate 
whether  apartment  No.  11  was  furnished  or  unlin- 
nished  on  March  1,  1942.  I  wasn't  able  to  de- 
termine from  talking  to  Mrs.  Gonzales  very  defin- 
itely what  was  there.  When  she  moved  out  she 
took  all  the  furniture  except,  I  believe,  two  dining 
room  chairs  and  possibly  a  rocking  chair. 

''I  have  no  idea  whether  apartment  No.  3  was 
furnished  or  unfurnished  as  of  March  1,  1942.  1 
finally  caught  up  with  the  P^ilipino  sailor  who  has 
been  testified  about  and  talked  with  him  and  he 
could  not  state  definitely  what  lu^  had  there.  He 
had  no  bedding,  no  mattress  and  he  said  he  woikcd 
in  the  Navy  and  came  home  every  Saturday  night 
and  he  claimed  he  had  a  cover  to  a  chair  that  was 
his  personal  property  and  a  bed.  Wluni  he  lef^  he 
took  the  stove.  He  said  it  had  \wv\\  given  him  l\v 
someone  else  in  the  building  and  lu^  took  all  the 
fui'niture  excej)t  a  couple  bed  room  chairs  and  a 
dresser. 

'*There  is  nothing  on  the  list  to  indicate  what  was 
in  apartment  No.  4  as  of  March  1,  1942,  hut  when 
I  examined  the  apaHment,  the  tenant  said  it   was 
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fully  furnished.  Later  on  another  tenant  daimerl 
the  stove  saying-  it  had  been  given  her  by  anoth(n* 
tenant  and  when  she  left  she  took  the  cover  off  the 
davenport  which  was  in  a  bad  shape.  She  had  no 
bed  in  the  living  room  but  a  bed  in  the  bedroom. 
She  left  the  bed  and  a  little  davenport  without  a 
cov-er  and  two  or  three  chairs. 

^^At  the  present  time  seven  X)eople  live  in  apart- 
ment No.  16,  a  man,  wife  and  five  children. 

'^Q.  How  many  people  are  living  in  Apartment 
No.  10? 

Mr.  Tolin :  To  which  we  object  on  the  ground 
that  it  is  irrelevant  and  immaterial. 

Mr.  Taylor:  I  feel,  your  Honor^  that  it  is  en- 
tirely material.  It  is  a  part  of  the  res  gestae  of 
the  housing  conditions,  and  the  accommodations. 

The  Court:  How  many  live  therenow,  or  rather, 
lived  there  on  the  date  in  question?      , 

Mr.  Taylor:     On  March  1„  1942?    • 

The  Court:  Yes.  The  only  dates  that  we  are 
interested  in  are  the  dates  set  forth  in  the  indict- 
ment.    We  are  not  interested  in  the  now.     • 

Mr.  Taylor:  The  point  w^as,  your  Honor,  that 
there  is  no  claim  apparently  being  made  that  there 
was  ever  a  petition  to  increase  the  rental  on  that 
basis,  and  therefore,  that  it  is  within  the  issue  here. 

The  Court:  Well,  the  conditions  as  of  a  })articu- 
lar  date — go  ahead  in  what  you  are  doing  at  the 
present  time. 

Mr.  Taylor:     All  right." 
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Mr.  and  Mi's.  ^rathews  wove  all  the  tenants  in 
oecnpaney  in  Apartment  No.  IG. 

Mr.  and  Mi's.  Hoffman  live  in  A])artni(Mit  Xo.  10. 

Mr.  and  Mrs.  Yost  and  their  three  ehildren  live 
in  Apartment  No.   11. 

When  Mr.  and  ^Irs.  Green  lived  in  Apartment 
No.  3  there  were  three  in  the  family,  includinc^  one 
child.  Mrs.  Green  took  care  of  thv  halls  and  took 
care  of  the  telephone  calls  for  which  I  i)aid  them 
$1.50  a  \v(^k. 

Mr.  and  Mrs.  Bovvers  and  two  children  lived  in 
Apartment  No.  4.  That  is  the  apartment  where  the 
Filipino  lived  on  March  1,  1942.  There  were  three 
in  the  family  then.  The  Philippino  sailor  lived  in 
Apartment  No.  3  on  March  1,  1942.  The  list  I  had 
from  Mr.  Crawford  didn't  cover  what  apartments 
were  rent  free  for  Mrs.  Bentley  but  when  1  i^ot 
there  I  found  that  Apartments  No.  1  and  5  had  been 
occupied  by  Mrs.  Bentley  but  thei-c^  was  no  record 
of  it.  1  filed  my  first  rei^istration  in  connection 
with  these  properties  with  the  Office  of  Price  Ad- 
ministration in  the  early  sprinjj:  of  1943.  I  found 
I  liad  so  many  I  couldn't  tile  them  on  time  so  I 
wrote  a  letter  to  the  Office  of  Price  Administration 
and  asked  for  an  ext/ension  on  the  r(\uisti'ati(»ii  until 
January  1  and  I  ^ot  a  letter  back  that  it  would  be 
O.  K.  I  filed  them  all  within  that  p(»riod.  Aloni^ 
about  February  (>,  to  be  exact,  I  fii'st  talked  to  Mi*. 
Shobart  down  there,  Warrc^n  L.  Shoi)art,  attorney 
at  their  office,  1  went  there  by  appointment  and  I 
sat  there  for  an  hour  and  we  talked  for  an  houi-  and 
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half  and  I  consulted  with  h.im  about  that  })artieu- 
]ar  building,  and  he  advised  me  generally  how  to 
proceed  and  he  said  the  intent  of  Congress  was  to 
house  more  people  in  the  units  we  have.  He  said 
there  was  no  way  of  getting  any  property  for  ad- 
ditional housing  units  by  building,  but  that  the  land- 
lords or  agents  for  land  lords  that  had  as  many  as 
I  had,  he  hoped  that  we  would  let  down  the  bars 
and  put  in  children,  and  he  expected  us  to  put  them 
in  a  third  of  the  units.  In  houses  where  we  had 
one,  he  wanted  three  and  four,  and  in  houses  where 
we  had  tw^enty-five  he  wanted  around  one-third,  at 
least,  to  show  good  faith.  This  conversation  was 
on  the  6th  of  February,  1943.  It  was  a  general  con- 
versation w^ith  Mr.  Shobart  which  he  said  w^as  off 
the  record  to  the  extent  that  he  would  not  like  to 
be  quoted,  but  after  about  an  hour  and  a  half  on  dis- 
cussion on  the  question  of  rates,  he  said  that  he 
agreed  that  we  would  get  $10.00  as  a  fair  charge  for 
the  first  tenant  other  than  the  normal  tenancy,  and 
that  he  would  see  that  those  w^ere  approved  as  they 
("une  in.  ^'I  made  notes  in  a  little  black  notebook  on 
nil  the  points,  and  we  got  to  the  bankruptcy,  and 
he  advised  me  on  that  matter  that  so  far  as  he  was 
concerned  no  one  was  competent  to  and  had  any 
authority;  he  said  all  the  authority  came  from, 
not  from  instructions  from  Washington,  but  that 
he  advised  me  to  get  an  attorney.  So  I  got  the 
man,  this  Mr.  Bartlett,  my  attorney,  and  I  told  him 
what  Mr.  Shobart  had  said  and  in  recrard  to  vaca?!- 
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cies,  he  told  me  when  we  had  a  vacancy  tliat  tliere 
was  no  provision  in  the  hiw  that  would  permit  ns  to 
get  new  rates. 

''I  told  him  that  we  were  in  a  bnsiness  where  we 
never  rented  apartments  unfurnished,  as  that  build- 
ing was  set  up,  and  that  we  liad  the  furniture  some- 
where and  that  tlie  furniture  would  be  transferred 
as  secured  in  on  th(»  units  in  X\w  buildinir.  All  the 
Units  in  the  building  that  went  vacant  would  he  re- 
furnished as  it  had  been  before  th(»  haid^iuptcy. 

''He  said  that  there  was  no  provision  that  we 
could  get  rates  upon  the  apartments  when  they 
were  vacant,  and  he  said  to  go  ahead  and  fill  them 
up  and  then  take  the  matter  up  with  him. 

''In  regard  to  the  question  of  labor,  there  was  a 
tenant  there  that  got  paid  for  doing  janitor  serv- 
ice there  in  these  buildings,  and  I  wanted  advice  on 
how  to  discharge  the  tenant,  who  was  also  a  laborer, 
and  hire  a  new  person  to  do  the  janitor  work/' 

He  told  me  in  all  eas<}S  where  I  had  ex]»lained  to 
liim  that  they  were  mostly  incited  unfurnished,  and 
that  the  ones  that  were  su])])ose(l  to  have*  furniture, 
apparently  had  none,  and  I  had  to  recondition  them 
all  and  I'efurnish  them  wIumi  they  became  vacant, 
and  he  advised  nie  that  th(»  oidy  way  to  do  was  to 
rent  them,  [)referably  to  families  with  children  and 
tt^en  petition  them  when  we  got  the  chanu('  made 
over. 

^'The  (^)urt:  He  didti't  1(^11  yon  to  start  charg- 
ing the  re!it  and  gc^t  the  apj)roval  al'tei'wardsf 

Tlie  Witness:     Yes,  sir. 
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The  Court:  Tc  told  inc  to  start  charging  those 
lents? 

The  Witness:  That's  the  only  way  you  ean,  thei'e 
is  no — for  example,  I  might  j)etition  on  vacancy. 
There  is  no  way  you  can  rent  those  apartments 
wh(m  tliey  go  vacant,  your  Honor.  You  could  not 
change  them  over  while  they  were  vacant.  He  said 
there  was  nothing  for  him  to  pass  on. 

The  Court :  How  did  you  know  in  the  first  place 
whether  they  were  going  to  approve  the  change  you 
made? 

The  Witness:  Mr.  Shobart  told  me  that  for  the 
first  tenant  over  and  above  normal  we  would  get 
$10.00  a  person. 

The  Court:     I  see.     All  right. 

The  Witness:  In  other  words,  I  petitioned  on 
buildings  down  there  and  they  were  turned  down  on 
t(^c]uiicalities  and  sent  back,  and  then  I  went  down 
and  requested  advice,  and  explained  that  when  the 
vacancies  occurred,  we  would  recondition  and  paint, 
and  then  after  we  had  furnished  them  we.,  would 
tnke  it  uf)  with  them  periodically,  as  he  said  to  do. 
I  took  it  u]j  with  him  periodically. 

The  Court:     I  see." 

^'Th(^  Witness:  I  went  down  to^  the.  Office  of 
Price  Administration  with  the  list,  of  the,  work  that 
we  had  put  in.  We  had  spent  about  $4,000  of  the 
$7,000  that  we  spent,  r(M*onditioning  those  proy).er- 
ties,  and  I  took  along  the  infoi'mation  to  show  and 
did  show  Mrs.  Burns. 
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''We  had  67  I'ooms  there,  and  I  nskerl  i\^r  and 
she  ^ave  me  a  form.  Now,  this  form  Imd  only  pos- 
sibly room  for  30  I'ooms,  and  slie  exphiined  to  me 
that  I  liad  to  fill  out  the  rest,  and  she  crave  me  ad- 
ditional sheets,  and  then  she  finally  got  a  tliiid  slice! 
for  more  than  three  persons  to  a  room,  wliicli  tlie 
rooming  houso  foiin  was,  and  slie  asked  me  to  fill 
them  out  and  bring  them  in. 

''She  wanted  to  know — she  was  interested  in  two 
things;  when  we  were  going  to  complete  our  work, 
and  when  we  were  going  to  have  them  furnished. 
So,  I  took  that  form  with  me.  I  had  to  leave  the 
State  for  about  three  weeks,  and  I  came  back  with 
the  form  made  out  and  showing  the  ()7  rooms  all  on 
one  paper,  one  group  of  papers  in  sequence. 

"She  looked  that  over  and  went  uj)  to  the  h^i^al 
department  and  came  back  and  asked  me  to — slie 
gave  me  a  new  set  of  fomis  and  asked  me  to  show 
the  difference,  the  next  set  of  i)apers  as  to  the  rooms 
that  were  serviced  by  a  kitchen  and  bath.  T  (lid 
that,  and  I  took  those  back  and  she  thon  became 
confused  with  the  numbers  on  the  rear  of  the  build- 
ings. Thc^y  were  43314,  V-  and  'Y^ ;  4:^)14,  V.  and 
%,  and  there  w^as  still  an  additional   unit,  7/8. 

"So,  she  then  said  I  would  have  to  make  tliom 
out  all  over  again  and  bring  them  back,  piefcrahly 
some  time  after  July  15  or  20,  or  something  like 
that. 

"I  believe  I  went  foui-  or  tivc^  times  to  s(M'  her 
along  about  July  and  she  was  on  Ihm*  vacation  and 
couldn't  be  reached.     The   last   or  the  next   to  the 
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last  registration  was  made  up  on   five  registration, 

one  on  435-i/>. 

Mr.  Tolin:  I  will  object  to  this  unless  the  Hate 
be  tixed. 

The  Court:  Well,  as  near  as  he  can  tell.  He  is 
trying  to  fix  the  date. 

The  Witness:  Well,  that  in  its  final  form  won]d 
be  September.  We  finally  got  it  completed  in  Sey)- 
tember,  I  believe,  around  September  20,  and  we 
then  had  five  petitions.  One  was  for  No.  435  and 
it  included  only  six  of  the  eight  units  for  the  rea- 
son that  Mrs.  Burns  explained  to  me  that  there  was 
a  legal  division  upstairs,  that  there  had  been  a 
change  of  some  kind  and  when  we  had  %,  we  had 
a  situation  where  there  was  %th  of  the  original 
tenants  that  had  left  the  building,  that  we  were 
then  entitled  to  re-registration  on  this  rooming 
house  form,  and  on  No.  435  it  showed  six  of  tlu^ 
apartments  of  the  eight  that  were  there.  The  No. 
441  building  had  only  two  of  the  original  eight 
apartments  and  we  showed  six  on  that  ay)plication. 

''The  third  building,  which  is  a  two-story  })uil(l- 
ing  in  the  third  petition,  a  two-story  building  in  the 
rear,  that  has  seven  units.  There  were  still  two  ten- 
ants of  the  original  six  tenants  there,  and  that  was 
only  one-third  of  the  tenants  at  the  time  T  was 
making  it. 

''We  had  taken  oui*  plans  to  construct  ^inotluM- 
unit,  so  she  said  when  that  was  complete  to  bring  it 
back  in  and  she  would  release  that  jj^'tition  oti  tlu^ 
seven  units.  There  were  fouT*  or  live  jx^titions  on 
the  two  houses  in  the  rear  occupied  by  a  single  f am- 
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ily.  Slic  i()\(\  me  also,  as  I  told  yon,  that  it  wonld 
])('  liclpiim'  ])('o|)l('  who  wanted  to  make  these 
chani^es  when   that   kind  of  a   condition   existed. 

*'The  othei'  thin.u  was  more  or  less  to  the  I'ooms. 
I  liad  with  me,  and  tlu*  pnrpose  of  ])utting  the 
kitchen  and  bath  on  tliis  foni'th  petition  was  to 
show  Mi's.  Burns,  and  she  eonid  see  looking  at  it 
just  where  it  was  changed  over  to  rooms,  to  a  room- 
ing house  from  an  apartment  house,  and  how  the 
tenants  would  have  access  on  the  floor  of  each  build- 
ing from  the  I'ooms  to  the  bath. 

''The  health  authorities  had  asked  us  to  have 
on  each  floor  a  bath  access  from  all  a})artnients  or 
all  rooms,  one  for  the  women,  and  one  for  men,  and 
r  showed  her  those  and  she  understood  it  fully.  1 
exi)lain(>d  to  her  that  we  had  on  all  foui*  of  those 
units  a  condition  existing  where  right  on  the  hall 
the  doors  could  be  shut  and  then  you  could  accom- 
modate any  family. 

''You  see,  after  talking  to  Mr.  Shobart  we  al- 
ways i)ut — we  had  ptM'ha])s  four  oi*  tive  families  who 
came  along.  We  took  the  ones  with  the  largest 
numbei*  of  children.  ()n(^  family  would  have  three 
and  another  would  ha\'e  fi\'e.  and  they  would  be 
brothers-in-law  or  something,  so  we  housed  them 
in  th<'  unit  we  had,  for  instance.  No.  -")  that  Mrs. 
Bentley  \\s(h\  to  have  on  \]]c  tliird  floor  in  this  coi- 
ner and  has  a  bath  as  she  nient iiHied,  and  we  put 
the  fainil>  up  there  with  those  children  and  the 
bath,  and  we  would  I'ent  them  anothei"  unit  foi'  the 
other  fannh-  with  the  kitchen  and  the  idea  W(Mdd  he 
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that  they  couhl  use  the  common  kitchen,  and  wo  liav(» 
always  done  that  when  we  could.  Whenever  we 
could  get  more  people  to  use  the  kitchens  we  would 
do  that. 

'^And  Mrs.  Burns  finally,  on  the  28th  day  of  Se])- 
tember, — I  believe  we  had  the  petition  on  file  in 
final  form.  She  said,  '^Excuse  me  a  minute,"  and 
she  was  ui)stairs  about  30  minutes.  She  came  down- 
stairs and  went  behind  my  chair.  She  passed  be- 
hind me  to  speak  to  Mrs.  Iliff  and  she  said  to  Mrs. 
Ilif¥,  ** After  all  the  cases  I  have  had  here,  I  was 
very  surprised  to  learn  that  you,  Mrs.  Iliff',  have 
the  authority  to  approve  this  registration.' 

'^And  then  she  sat  down  and  went  over  all  the 
details  with  Mrs.  Iliff.  Although  she  was  sitting 
within  six  feet  of  us  I  waited  at  least  an  hour,  and 
altogether  four  hours.  That  day  I  w^as  there  21/2 
hours,  September  28th,  from  9:00  in  the  morning 
until  11:00  in  the  morning,  at  which  time  wx^  had 
it  all  straight  except  getting  it  segregated  into 
seven. 

**I  went  and  got  the  forms  and  7'ebuilt  it  into 
seven  applications  and  then  took  it  back  and  sho 
explained  it  in  detail,  and  Mrs.  Iliff  finally  said 
that  she  understood  and  approved  it,  so  that  this, 
that  we  had  three-quarters  of  the  original  tenants 
no  longer  on  the  premises,  was  finally  set  u])  by 
Mrs.  Burns  and  I  turned  it  over  to  her  all  my  orig- 
inal registrations.  She  had  all  the  registrations 
fhat  I  had  originally  filed  in  the  fall  on  January 
1,  1942,  and  she  took  those  and  said  that  they  would 
be  destroyed. 
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**S()  1  asked  her,  I  said,  'Mrs.  Burns,  wlien  will 
those — when   can    1    oj)erate   under   this  T 

*^Slie  said,  'They  have  crranted — we  have  urantcd 
yon,  ^Ir.  Wilton,  the  j)rivile<^e  of  re-rei;isterin.<^  your 
buildiuus  on  this  form  and  it  is  effective  Pebruaiy 
15,  1943.' 

^'And  I  have  \u  my  Hie  there  the  one  she  did  ap- 
])r()V(^  about  a  month  and  a  half  before  exee))t  that 
it  was  too  much — it  wasn't  set  up  to  please  her. 
It  wasn't  so  easily  understandable  either. 

'^So,  she  signed  the  record  out,  the  reeonunenda- 
tion,  which  was  in  her  handwriting  on  the  petition, 
for  verification  to  me  that  it  was  retroactive  to 
Fe])ruary  1st,  as  Mr.  Shobart  had  told  me  it  would 
be,  that  wdien  we  got  them  rented  and  reconditioned 
that  the\'  would  be  rentable  and  could  be  re-regis- 
tered, and  th(\v  w(M-e  re-registered. 

*^Mrs.  Iliff  then  asked  me,  she  said  that  I  had 
the  ]-e- registration  and  that  she*  was  glad  to  be  a])le 
to  get  it  for  me  and  I  left,  and  I  left  all  my  original 
copies.  Tt  was  Xovembe!*  IfJth,  or  about  XovernlxM- 
Ibth. 

**Mr.  Joseph  (umm'ou  asked  me  for  (»ue  of  the 
registrations  as  hc^  had  an  eviction  suit  on  the  ])rem- 
ises  there  in  one  oT  these  six  units,  but  on  the  pi'ein- 
ises,  so  I  went  down  to  th(»  O.P.A.  about  l]:00 
()\-]ia'k  to  get  it,  at  which  tiin<'  I  asked  for  Mrs. 
Ihirns.  She  wasn't  there,  but  showed  up  a  half 
hour  la.tcr. 

"Slie  was  ui)stairs  and  she  brought  out  the  tile 
whcTi  I  told  hei'  what  I  wanted  and  it  was  tlu^  first 
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time  that  slie  told  me  that  there  had  been  a  com- 
plaint signed  and  was  stuck  on  one  of  these  forms, 
one  of  these  petitions  for  re-registration,  and  she 
said  that  there  had  be-en  trouble  in  the  premises,  in 
the  department  in  the  past  over  some  decisions  on 
these  new — over  her  making  the  final  decision  on 
these  new  registrations  and  that  it  was  now  neces- 
sary, and  that  was  the  first  time  of  all  the  confer- 
ences I  have  had  with  her  that  I  have  heard  any- 
thing about  it,  these  inspections. 

'*So  I  said,  'all  right.  If  there  is  going  to  be  an 
inspection,  it  will  please  me  if  you  will  get  somebody 
to  come  up  with  me/ 

**So  she  then  telephoned  and  walked  around  for 
about  30  minutes  and  finally  told  me  that  she  had 
made  arrangements  for  Mrs.  Barney,  I  believe,  to 
meet  me  at  5:00  o'clock. 

**She  showed  up  at  5:30,  and  Mrs.  Bai-ney  went 
with  me  and  we  went — she  is  not  as  young  as  she 
once  was,  any  more  than  I  am — and  we  made  a 
thorough  inspection  of  the  rear  building  containing 
seven  units. 

**Then,  we  went  up  on  the  third  flo(n'  and  sat 
down  at  a  table  in  Apartment  No.  5  that  had  a 
kitchen  too  and  I  asked  her  if  she  didn't  want  to 
see  the  rest  of  them  before  we  started  doing  any 
wi'iting,  and  she  said  no,  that  she  was  tired  and 
wanted  to  smoke  a  bit  and  rest.  Then  we  stayed 
there  for  about  15  or  20  minutes  while  she  smoked 
a  cigarette  and  we  wrote  that  up.  We  were  finished 
about  8:00  o'clock. 
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^'Theii,  on  the  way  out  of  tlu*  huildin;^,  we  rapiicd 
on  a  couple  of  dooi's  and  no  one  was  home,  and  we 
^c^ot  into  A})ai'tinont  X(».  S  wliicli  is  one  of  the  units 
on  that  floor  wliieh  has  a  ])ath  so  tliat  we  can  ex- 
change families,  and  Mrs.  Oitego  opened  the  (h:)or, 
and  Mrs.  Barney  took  a  <i:ood  look  into  the  a])art- 
ment.  We  then  went  downstairs  and  crossed  over 
to  the  441  building'  and  we  showed  Mrs.  Barnoy 
A})artment  No.  14,  which  is  directly  above  No.  10. 
It  has  the  same  area.  It  is  very  nice  consideiing 
that  it  is  used  for  small  children  and  by  the  class 
of  })eople  that  pay  $10.00  a  week  including  their 
light,  water  and  gas,  and  the  fixtures  cost  $250,  the 
bath  fixtures  that  I  got  there,  and  you  can  find, 
wlien  Mrs.  Barney  was  there,  you  could  find  chil- 
dren's fingerprints,  sticky  fingerprints  all  over  that 
new  light  upstairs.  Of  course,  it  was  too  light  for 
those  small  children,  but  nevertheless  the  a])art- 
ment  was  well  lighted,  and  before  we  went  to  the 
O.P.A.  about  this  re-registration  as  a  rooming 
house,  we  went  down  to  the  F.H.A." 

^^The  Witness:  We  went  into  Numbei-  14.  Slu^ 
got  a  look  at  Ihe  Mathews  a})ai'tment.  She  got  a 
look  at  that  and  that  was  all  the  apartments  tliat 
Mrs.  Barney  looked  at  outside  of  Xunilxa'  Ki,  and 
she  didiTt  look  at  one  of  these  apai'tments  that  we 
have  in  tlie  petition.  She  didn't  look  at  Number 
:i  9,  10,  11  or  :J,  4,  !),  10,  11.  nor  did  she  look— she 
did,  howevei',  look  at  Number  l(i. 

The  (^ourt:     She  asked  you,  and  you  told  her,  oi- 
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gave  her  the  information  as  to  wliat  they  consisted 

of? 

The  Witness:     Yes.     I  gave  her  all  the  informa- 
tion on  each  of  them,  I  believe. 

The  Court:     She  doesn't  claim  that  she  went  into 
each  one.     She  says  herself  that  she  did  not. 

The  Witness:  The  only  three  that  I  recall  she 
looked  at  weie  those  three,  and  then  Mrs.  Barney 
told  me  that  it  would  take  her  about  two  weeks  to 
write  up  that  report  and  I  told  her  it  was  very  im- 
portant because  the  attorney  wanted  it  and  had 
asked  me  to  get  it  without  fail  for  this  eviction  mat- 
ter and  she  said  now  on  account  of  the  holidays 
that  this  matter  might  not  come  through  until  after 
the  first  of  the  year,  and  I  haven't  been  down  to 
the  O.P.A.  office  so  far  as  these  i)eople  are  con- 
cerned, so  far  as  that  case  is  concerned,  or  I  haven 't 
seen  Mrs.  Burns  personally  or  Mrs.  Iliff  since  Sep- 
tember 28th  and  I  never  heard  from  them  and  i 
assumed  the  document  was  all  right  because  I  have 
had  other  similar  operations  that  never  came 
through  from  three  to  six  months  of  the  original 
application.  So  never  got  an  answer  back  of  any 
kind  for  two  or  three  or  four  months,  and  it  is  noth- 
ing unusual  for  any  business  man  to  question. 

''The  registration  that  I  have  came  back  with- 
out any  stamps  on  them,  your  Honor.  They  have 
a  stamp  up  here  but  unless  it  has  one  date,  it  doesn't 
say  whether  it  is  ai)proved  or  disapproved,  and  we 
take  it  for  granted  when  we  dcm't  ^ei  a  letter,  or 
don't  have 
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Mr.  Tolin:  Kxcusc  inc.  I  will  object  to  the 
witness  arguing. 

The  Court:  Yes,  it  is  more  of  an  argument  than 
a  statenKMit.     Did  you  go  back  the  followini;'  day? 

The  Witness:  I  never  went  back  tlie  following 
day.  I  liad  no  i-eason  for  going*  back.  Mrs.  Bums 
and  Mrs.  Iliflf  the  night  before  I  went  down  thei'e 
and  stayed  there  from  3  oVloek  imtil  5  o'clock  in- 
sisted on  getting  somebody  up  there  io  hi']])  me 
out,  and  I  have  not  been  back  to  those  premises  in 
regard  to  that  matter.  I  have  been  down  thc^re  50 
times  since  after  forms  and  papers." 

I  lecognize  Defendant's  Exhibit  A,  for  identifi- 
cation, as  the  third  registration  that  I  rebuilt  for 
Mrs.  Burns  and  it  shows  in  the  mai'gin  which  ones 
are  unfurnished  and  which  ones  are  not,  and  which 
one  has  a  kitchen  and  a  bath,  and  I  showed  these  to 
Mrs.  Burns  which  she  fully  understood.  These 
apartments  are  available  apartments  having  three 
doors  in  the  hall,  one  in  the  living  nxrni,  kitchen 
and  one  from  the  hall  nito  the  bath,  next  to  the 
bath.  On  the  second  sheet  here,  there  are  (iT  looms 
and  undor  these  regulations  down  there*  they  ^avc 
me  a  foi-m  called  a  continuous  sheet,  and  you  v  ill 
notice  in  tlierc  i\w  I'ates  starting  from  three  per- 
sons nioi'c  pel'  I'ooni.  This  is  the  form  tlicy  gave 
me  (I'cfci'ring  to  Defendant's  Plxhibit  A,  for  iden- 
tification). This  is  the  one  I  filed  in  a  ])uncli.  Mrs. 
Burns  wrote  Febi'uary  1,  194)^,  the  date  it  was  ef- 
fectiv(\     I    dated  that  when    I    was  out  of  the  citw 
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I  was  workini;'  on  these  at  my  leisnre,  and  it  was 
dat-ed  June  1,  1943,  and  it  was  delayed,  and  I  didn't 
get  it  delivei'CHl  until  July  15,  a  couple  days  after 
Mrs.  Burns  eame  back  from  her  vacation.  This 
is  the  third  time  I  did  it.  The  February  1  date  was 
put  on  there  about  the  le5th  or  16th  of  July,  194o. 
The  defendant  then  offered  Defendant's  Exhibit 
A,  for  identification,  in  evidence.  The  Govern- 
ment objected  on  the  groimd  it  related  to  propo'ty 
other  than  the  property  involv-ed  in  the  litigation 
whereon  the  following  occurred: 

^^Mr.  Taylor:  It  is  in  connection  with  this  par- 
ticular point,  your  Honor.    It  has  the  identical 

The  Court:     Let  me  see  it. 

Mr.  Tolin:  It  says,  *Name  of  Establishment: 
433-435  North  Figueroa  Street.' 

The  Witness:  That  is  the  proper  address  legally, 
the  address  of  the  places.  In  othei*  words,  they  are 
merely  parts  of  the  building. 

Mr.  Tolin:     This  information  charges  violations 
at  435  and  441.    I  don't  see  how  it  can  be  read  into 
that  that  433  and  445  are  the  same  address. 
Mr.  Taylor:     Let  me  see  it. 

The  Court:  Of  course,  this  witness'  testimony 
is  a  department  of  utter  confusion,  and  perhaps  I 
am  caught  u])  in  the  confusion  that  results  from 
his  words. 

Q.  By  Mr.  Taylor:  Are  those  two  buildings 
under  the  same  numbers  now  that  they  were  before 
you  filed  this   registration  statement? 
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A.  Yes.  This  hiiildinu-  is  kii(>wii  by  tlie  Depart- 
ment of  Safety  lieie  in  the  city  of  Los  Angeles  as 
43:]  to  445  Noi'th  Fi^ueroa  Street  Building-.  Tn- 
eludcfl  ill  those  two  numbers  are  these  two  in  tlie 
same  building-  as  the  munber. 

The  Coui-t:  That  isn't  the  point.  The  apart- 
ments iiivolved  ai'e  the  ones  which  are  set  forth  in 
this  indictment,  a])i)earing  here. 

The  Witiiess:  Yes,  sir.  They  are  all  the  pi-em- 
ises  in  that  copy,  all  the  units  on  the  ])remises.  Tliey 
are  marked  in  the  margin.     I  will  show  you. 

** There  is  number  3  on  page  one.  On  page  2  we 
conu^  down  to  ().  Excuse  me,  we  skipped  4.  4  is 
ahead  of  3,  and  number  4  is  here.  Those  aie  the 
fii*st  2  jiiid  the  others  are  on  the  next  page. 

The  Court:  Well,  it  is  evidc^nt  that  they  are 
mixed  uj)  togethei-,  and  for  that  reason  I  will  have 
to  admit  it,  and  you  will  have  to  straighten  it  out, 
if  you  can. 

Mr.  Toliii:     1  will  try  to. 

The  Court:  The  objection  is  overiuled  and  it 
may  be  admitted  in  evidence  as  Defendant's  Ex- 
hibit A. 

(Th(*  document  I'ei'erred  to  was  inaiked  as 
Defendant's  Exhibit  A,  and  was  received  in 
evidence.) 

Q.  i'y  Mr.  Tayloi':  llow  many  baths  are  on 
eacli  tlooi-  oT  each   building? 

A.  '!1i(>re  :\vv  2  apailnu^nts  on  (\'ich  flooi'  tlmt 
haw  a  pri\ate  hall  and  access  to  the  hall.  l\acli 
has  a  s(M)ai'ate  door. 
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The  Conrt:  Did  you  ever  take  a  room  ivom  an 
apartment  and  rent  it  to  a  single  person'^ 

The  Witness:     We  rent  it  to  single  persons. 

The  Court:  A  single  room,  a  j)art  of  an  a])ai-t- 
ment  ? 

The  Witness:     — and  we  served  6  and  7  y)eop]e. 

The  Court:  That  isn't  the  point.  To  be  re- 
garded as  a  rooming  house  or  hotel,  you  should  be 
able  to  take  a  room  for  yourself,  for  one  person, 
for  the  night  with  the  usual  accommodations. 

**You  can  pile  people  on  top  of  one  another,  but 
can  you  separate  the  apartment  so  that  the  Filipino 
sailor  could  have  one  room  and  an  American  boy 
the  next  one,  and  I  have  one  room,  and  all  have 
the  proper  accommodations?  Have  you  ever  done 
that? 

The  Witness:     Yes. 

The  Court:  That  would  be  the  way  a  rooming 
house  would  be. 

The  Witness:  Yes,  for  families  with  children, 
large  families — these  families  come  from  the  Mid- 
dle West  to  work  in  defense,  and  they  have  thosi^ 
things  in  their  car  and  they  want  beds  to  sleep  their 
children. 

^'How  are  you  going  to  give  them  beds  if  you  put 
one  person  in  a  room? 

*'Mr.  Shobaii  asked  me  to  house  as  many  fxo- 
ple  as  1  could. 

How  aie  you  going  to  house  them  if  you  don'l 
give  them  a  bed? 
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Q.  I>y  ^\r.  Tayloi':  May  I  ask  yoii,  in  all  those 
apartments  are  there  conneetini2^  doors  from  one 
room  to  anotlR^r  whicli  would  enable  them  to  be 
used  (^tlier  se|)arately  or  as  apartment  units? 

A.  Therc^  are  eight  apartments.  T]wy  have 
thi-ee  doors  into  tlie  halls,  one  from  the  hall  that 
goes  into  the  private  bath,  one  from  the  living  room 
and  one  from  the  kitchen. 

'Hw  Court:  So  you  could  rent  the  living  room 
to  one  f)erson,  the  kitchen  to  another,  and  then  tliey 
could  use  the  bath  between  them,  is  that  it? 

The  Witness:  The  Healtli  Department  requires 
a  different  bath  on  each  floor. 

The  Court:  My  understanding  is  that  a  room- 
ing house  is  just  a  small  hotel,  where  you  could 
go  uj),  and  there  would  be  a  bath  on  the  floor  to 
which  you  could  retire  when  you  wanted  to.  Have 
you  such  an  arrangement? 

The   Witness:     We   have   such    an    anangement. 

The  Court:  Have  you  any  single  room  there  not 
in  coimection  with  any  kitchen  to  wliich  you  might 
rent  to  a  ])erson  who  said  hv  wantin]  a  I'oom  for 
the  inght? 

The  Witness:     Yes. 

The    (\)urt:     Which    room? 

The  Witness:  1  and  5.  Neithei-  one  have  a 
kitchen. 

The  Court:  Where  is  thcMr  bath?  What  bath 
accomniodation  have  they? 

The  Witness:  They  ]]av<^  ])atli,  one  bath,  a  ])i-i- 
vate  bath. 
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Tlie  Court:  If  you  vented  it  to  one  man,  could 
lie  use  his  bath  without  going  through 

The  Witness:  Not  on  No.  1  and  5,  but  they  are 
not  inchided  \n  the  8  units  that  I  mentioned. 

Tlie  Court:     I  see." 

As  to  whether  anyone  told  me  that  in  addition  to 
the  filing  of  these  re-registrations  I  had  to  file  a 
petition,  my  answer  is  that  never  heard  of  it.  Mrs. 
Burns  told  me  that  after  any  apartments  were  re- 
conditioned and  refurnished  that  we  were  entitled 
to  registration  on  the  rooming  house  basis,  and  that 
we  were  entitled  to  because  of  the  fact  that  there 
were  only  three-quarters  of  the  original  people,  one- 
quarter  left  out  of  the  original  8  units  in  each  build- 
ing. I  never  neglected  a  call  from  the  O.P.A.  I 
wrote  or  called  them  immediately  when  I  got  any 
kind  of  a  communication.  I  have  been  down  there 
moi'e  than  any  person  in  this  court  room  has  been 
down  there,  except  the  officials  or  personnel,  I  have 
been  j)ractical ly  living  down  there  since  January  1, 

The  premises  have  been  entirely  clianged  since 
I  first  entered  them  along  in  December,  1942.  The 
company  spent  $7,000  on  the  property  for  material, 
labor  and  furniture.  These  six  units,  as  well  as  the 
other  units  were  all  reconditioned,  the  buildings 
were  reconditioned  as  to  the  roof,  plumbing,  sewer, 
halls,  the  aijaiiments  were  reconditioned  and  com- 
j)1etely  furnished.  All  the  furniture  was  taken  out 
and  the  floors  were  painted  and  linoleum  ca7-])eting 
w^as  ])ut  in  or  rugs,  or  pieces  of  linoleum. 
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One  of*  the  main  objectives  was  to  increase  tlie 
occupancy  and  double  tlie  amount  of  b(Mls  were  put 
in.  11u^  occupancy  inci'cased  from  twelve  on  March 
1,  1942  to  twenty-six  as  of  the  day  of  filino:  the  In- 
formation and  twenty-eight  as  of  today. 

We  f)aid  the  utilities,  w^ater,  gas  and  light  and  the 
O.P.A.  instructed  us  that  we  were  entitled  to,  al- 
though there  was  a  dispute  in  that  buikling  a])out 
it,  whethei'  oi*  not  we  could  charge  above  ^oc  for  tlie 
light  that  we  were  nevertheless  entitled  to,  and  have 
charged  the  tenants,  and  it  is  included  in  the  pi-ice 
of  $10.00  per  week.  I  have  examined  the  records 
that  I  have  to  determine  the  differenc<^,  if  any,  m 
the  water  bill  between  March  1,  1942  and  March  1, 
1944. 

*'Q.     What  was  the  difference? 

Mr.  Tolin:  To  which  we  object  on  the  ground 
that  it  is  irrelevant  and  immaterial. 

Mr.  Taylor:  Your  Honor,  it  is  a  most  relevant 
matter.  The  complaint  charges  housing  acconuno- 
dations 

The  Court:  If  you  go  into  this  T  am  going  tn 
have  to  instruct  the  jury  as  a  mattei*  of  law  that  a 
j)erson  cannot  double  the  numbei*  of  t<'nants  in  an 
apartment,  raise  the  maxinnnn  rent  and  turn  it 
from  an  a[)artment  to  a  rooming  house. 

Mr.  Taylor.  Well,  I  don't  think  that  is  the  i)oint, 
your  Honor. 

The  Court:  Well,  that  is  his  rontcnticn.  Tliat 
is  his  defense,  that  by  doubling  up  h<'  changed  it, 
and   it   still    remains  an   apai'tnient   and    has   to   be 
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rented  as  a  unit  and  the  price  cannot  be  raised  ex- 
cept with  the  consent  of  the  Office  of  Price  Admin- 
istration, which  it  is  conceded  he  has  never  been 
given  in  writing,  and  no  writing  appears  here. 

'*  You  will  answer  there,  of  course,  that  it  is  a  mat- 
ter to  consider  that  he  was  led  to  believe  that  it  was 
approved.  That  goes  to  his  good  faith,  to  the  ques- 
tion of  whether  he  did  it  wilfully  with  knowledge 
that  he  had  no  right  to  do  so.  That  is  why  I  al- 
lowed that  to  go  in. 

^^  However,  even  though  he  spent  $10,000.00  and 
made  them  as  desirable  as  the  Ambassador  Hotel, 
he  couldn't  raise  the  rent  either  by  doubling  the 
number  of  people  living  there.  That  doesn  't  change 
the  classification. 

*^By  the  way,  did  you  ever  rent  to  anybody  by 
the  day'? 

The  Witness:     No. 

The  Court :  Why  did  you  put  in  your  applica- 
tion the  amount  by  the  day? 

The  Witness:  Because  that  is  the  form  and 
they  told  me  to  fill  it  in. 

Tli(»  Court :  In  other  words,  the  assum])tion  was 
that  you  were  running  a  I'ooming  house  and  not  an 
apartment  house? 

The  Witness:     Yes. 

The  Court :  But,  as  a  matter  of  fact,  if  I  would 
say  that  I  wanted  a  place  for  one  night,,  you  would 
say,  'I  don't  run  that  kind  of  a  place'? 

The  Witness:     No,  your  Honor.     We  never  had. 
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The  Court:  Would  you  i-ent  to  anybody  for  a 
day,  a  single  person? 

The  Witness:     Well,  we  nevei*  had  that  eonie  up. 

The  Coui't:     Would  you  have  if  they  had  coinef 

The  Witness:  No,  we  couldn't,  because  we 
wouldn't  have  it  I'c^ady  for  them  for  one  day,  aiid 
we  couldn't  check  them  in  and  out. 

The  Court:  All  right,  just  a  moment.  Your 
counsel  is  perfectly  capable  of  trying  your  case  and 
arguing  it  for  you. 

Mr.  Taylor:  The  question  was  the  difference  in 
the  amount  of  the  water  bill  betw^een  the  two  dates, 
March  1  two  years  ago,  and  the  present. 

The  Court:  I  don't  think  that  is  material  at  all, 
because  there  is  no  charge  here,  nor  is  there  any- 
thing on  the  receipts  showing  that  he  was  charging 
a  flat  rate.  Therefore,  the  question  as  to  whether 
at  that  time  it  cost  him  more  than  before  is  im- 
material. 

^'You  see,  there  is  no  receipt  showing  that  thai 
was  the  reason  for  raising  the  price.  He  has  not 
given  that  as  a  reason  for  raisiim'  the  ])]-ice. 

Mr.  ''I'aylor:  I  may  b(^  in  error,  i)ut  1  tliouuhl  1 
saw  on  one  of  these  receipts  in  evidence  a  Depart- 
ment of  Utilities'  bill. 

^rhe  Court:  No.  This  is  tlu^  only  one  wliich  lias 
a  fi'action  of  an  amount,  and  th(^  man  testified  that 
it  Wtas  a  part  of  the  rent  which  should  have  lu^eu 
paid  the  month  before.     It  was  to  ecpialize  it. 

'*!  will  sustain  the  objection.  It  is  inunaterial 
whether  his  utility  bill  was  greater,  because'  his  i-em- 
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edy  was  to  seek  permission  to  increase  the  rate  by 
reason  of  changed  conditions,  and  he  doesn't  claim 
to  have  done  so. 

The  Witness:     Your  Honor 

The  Court:  Just  a  moment.  Don't  argue  the 
case.  Your  lawyer  is  a  very  competent  man  to  argue 
your  case.  You  just  answer  the  questions.  I  am 
ruling  on  a  question  of  law  here.  It  is  for  the  jury 
to  determine  whether  the  offense  is  proven  or  not. 
I  am  just  ruling  on  questions  of  law."  I  know  Mrs. 
Mathews  who  was  a  witness  here  yesterday  very 
well.  She  was  twice  a  witness  against  me  in  a 
hearing  held  in  the  District  Attorney's  office  with- 
in the  last  six  months.  There  were  two  sessions  at 
the  District  Attorney's  office,  both  in  the  afternoon, 
and  a  hearing  before  the  City  Attorney's  Deputy 
in  the  City  Hall.  Mrs.  Mathews  appeared  at  the 
City  Attorney's  office. 

There  were  one  or  two  copies  of  Defendant's  Ex- 
hibit A,  this  one  here  is  our  copy.  At  the  time  this 
one  was  filed  by  me  it  was  in  triplicate  and  this  is 
the  one  I  had.  Mrs.  Burns  tore  the  others  up.  There 
were  two  others.  There  were  approximately 
tAventy-five  separate  registrations  but  they  were 
later  transferred  to  this  one.  The  twenty-four  ad- 
ditional forms  were  transferred  on  this  one. 

'*Q.  Those  marked  Exhibits  5  and  4  for  the 
Government?  Are  those  the  ones  that  you  are  re- 
fei'i'ing  to? 

A.  Yes.  When  these  papers  we7'(^  turn.ed  in  hy 
me,  Mrs.  Burns  had  3  sections  of  this  in  tri})licate. 
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Altogether  there  wei'e  24  copies  of  original  rogistia- 

tion   agreements.      She   said   they   were   destroyed, 

and  thes<i  agreements  took  the  plaee  of  the  other 

ones. 

*^Now,  Mrs.  Burns  showed  me,  on  November  16, 
one  of  the  copies — my  copy  is  the  red  one,  or  the 
copy  that  comes  to  the  landlord,  and  on  that  copy 
was  the  Examiner's  stamp,  and  each  (me  has  a  sig- 
nature, and  it  is  impossible  for  these  things  to  be 
processed  and  separated 

The  Court:  The  jury  is  instructed  to  disregard 
the  last  statement  as  being  an  argument  and  not 
in  answer  to  the  question.  I  want  to  warn  you  not 
to  indulge  in  these  kind  of  answers.  You  are  argu- 
ing your  case  to  the  jury,  which  is  the  province  of 
your  lawyer  and  is  not  proper  for  a  witness  to  do. 

Q.  By  Mr.  Taylor:  Mr.  Wilton,  were  these 
other  24  or  25  registrations  to  which  you  i-eferred, 
filed  one  for  each  rental  unit,  meaning  the  apart- 
ments? 

A.  About  January  1,  1942,  I  filed  24,  and  as  oP 
the  day  Mrs.  Bums  called  that  in,  I  had  rc^niainiim- 
only  21.     There  were  3  missing. 

Q.  But  on  those  other  units  you  had  also  filed,  if 
I  remember  your  testimony  correctly,  sup])leinental 
and  othei"  re-registrations  on  eacli  apai'tinent. 

A.  Yes.  In  every  case  they  w(»r(^  made  out  in 
t]*if)licate,  starting  in  May.  Tluni,  as  there  was  a 
new  one,  Mrs.  I>urns  and  I  tore  them  up. 

The  Court:     Did  von  see  her  do  thatf 
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The  Witness:     Yes. 

The  Court:     Did  you  say  that  she  did  that? 

The  Witness:  Yes.  We  tore  them  up  as  we 
went  along. 

The  Court :     You  were  there  ? 

Tlie  Witness:     Yes,  when  I  was  with  her. 

Q.  By  Mr.  Taylor:  But  those  were  by  ajjart- 
ments  instead  of  by  rooms,  is  that  right^  the  ones 
that  were  destroyed? 

A.  Up  to  the  fourth  sheet.  From  the  fourth 
sheet  they  were  all  by  rooms.  All  indicated  rooms, 
and  the  fourth  sheet  indicates  the  kitchen  and  bath 
designated  to  the  rooms." 

Cross   Examination 
By  Mr.  Tolin: 

^^Q.  I  show  you  Government's  Exhibit  No.  6, 
which  ayjpeai's  to  be  a  receipt  bearing  the  date  of 
October  30,  1943,  to  Mr.  and  Mrs.  Edgar  M.  Math- 
ews, 441  North  Pigueroa  Street,  which  shows  pay- 
ment of  rent  in  the  amount  of  $10.00  for  the  period 
of  from  September  28th  to  October  5,  and  the  pay- 
ment of  rent  in  the  amount  of  $10.00  from  October 
5th  to  October  12. 

A.     Where  does  it  say  rent,  Mr.  Tolin? 

Q.  W(^ll,  it  doesn't  say.  It  doesn't  use  tlie  word 
^M*ent,"  but  I  am  going  to  ask  you  now,  Mr.  Wil- 
ton, if  this  was  in  fact  a  receipt  for  the  payment  of 
rcMit  oTi  t]ios(»  dates  that  I  have  read  to  you? 

A.  No,  sir.  When  Mr.  and  Mrs.  Mathew^s  came 
in  the  apartment,  they  signed  a  written  agreement 
with  me." 


112  Hugh  Wilton  vs. 

(TcstirnoTiy  of  IIiic:h  Wilton.) 

With  respect  to  Government's  Exhibit  6,  T  am 
Hui^li  Wilton,  Ai^^ent,  ihv  sie^natni'e  th.ereon  is  my 
sii^iatui-e.  I  received  the  payment  in  the  rii^ht- 
hand  corner  of  that  Exhibit  and  the  wi'iting  '*  Sep- 
tember 28  to  October  5,  $10.00''  is  my  handwriting, 
and  the  total  ''$20.00"  is  my  liand-wiilini;-,  and  also 
the  part  ''to:  Mr.  and  Mrs.  Edgar  M.  Mathews"  is 
my  hand-writini;.  That  was  })aid  for  tlu*  ntilities, 
for  the  furniture,  for  the  reconditioning',  etc.  of  the 
apartment  and  it  was  all  set  forth  in  the  oric:inal 
aii^reement,  si.i^ned  agreement  by  Mr.  and  Mrs. 
Mathews.  This  (indicating  Government's  Exhibit 
No.  6)  is  merely  a  rec>eipt  for  the  money  and  has 
nothing  to  do  with  rent.  It  is  for  rent  and  services, 
the  rent  is  included  and  also  the  proportionate  share 
that  the  Mathews'  bore  of  the  $7,000  that  was  i)ut 
into  the  reconditioning  of  the  property,  and  also 
the  pro])er  share  of  the  service  rendered.  Their 
I)lace  was  furnished.  This  is  a  rent  receipt  (Gov- 
(^•nment's  Exhibit  No.  6)  including  in  the  total  rent 
all  those  other  items.  It  is  ivuv  of  these  otluM'  ic- 
ceipts  concerning  the  other  tenant  who  testified 
here,  meaning  Exhibits  No.  7,  the  Hoffmans:  Ex- 
hibit No.  8,  Mr.  and  Mrs.  Yost;  Exhibit  No.  11,  Mi. 
and  Mrs.  Bovvers;  Exhibit  No.  9.  Mr.  and  Mrs. 
Green  and  Exhibit  No.  10,  to  Mr.  and  Mrs.  Iiowcrs, 
that  he  did  rcnuuve  the  moneys  from  those  p(M>]>l(' 
and  that  no  matter  what  it  says  on  those  Exhiints 
there  is  an  underlying  agi-eement  with  those  folks 
and  that   includes  their  ntilitic^s  consunu^d.     Those 
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agreenK^nts  are  written  agreement.     I  haven't  one 

with  vae. 

We  spent  $7,000  from  December,  1942,  on  the 
premises  on  the  sewers,  the  phimbing,  the  roof  and 
the  reconditioning  of  the  premises,  fixing  up  the 
incinerators.  It  took  us  two  months  to  recondition 
the  building.  We  had  to  get  a  Board  of  Health 
permit.  The  reconditioning  included  all  the  build- 
ings betwe-en  443  and  445  North  Figueroa  Street. 
That  includes  buildings  other  than  the  tw^o  we  are 
talking  about.  There  are  two  other  buildings.  I 
do  not  have  any  statement  showing  the  breakdown 
of  that  expenditure,  Mr.  Taylor  has  filed  that  in- 
formation with  the  Office  of  Price  Administration 
at  their  request. 

'^Q.     Do  you  know  when? 

A.     Only   generally,   within   the   last 

Q.     You   w^eren't   there*?  A.     No. 

The  Court:  Let  him  answer  the  question.  You 
are  asking  him  the  question,  and  don't  you  fall  in 
the  same  error  as  he  falls  into,  or  I  will  have  two 
of  you. 

Q.  By  Mr.  Tolin:  Who  was  the  ovTiier  of  the 
property  at  the  time  you  registered  it,  meaning 
when  you  registered  it  by  these  apparently  original 
registrations.  Government's  Exhibits  1  and  2? 

A.  So  far  as  I  knew  anything  about  it,  I  under- 
stood that  there  had  been  a  deed  by  Mr.  Crawford 
to  Mr.  Maxfield  through  some  ari'angement  witl) 
the  Court." 
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It  appears  on  the  registrations  that  tlie  nanic  of 
the  lan(lh)rd  is  Jatiies  Maxfield.  I  understood  he 
liad  deeded  it  haek  to  Residential  Income  Pi'oper- 
ties,  but  there  was  some  court  matter  involved  in 
which  Mr.  James  Maxfield  temporarily  was  the 
ownei-.  I  made  out  Exhi})its  No.  1  and  2  ])ursuant 
to  that  information.  The  signatur(\s  therecm  are 
my  signatures.  The  check  marks  are  mine,  the 
rentals  written  on  said  Exhibits  are  in  my  liand- 
writing,  I  mailed  them  into  the  Office  of  Price  Ad- 
ministration. On  September  28,  1943,  when  1  filed 
these  rooming  house  forms  I  believe  the  title  had 
been  cleared,  in  the  meantime  to  Residential  In- 
come Properties,  Incorporated.  I  am  Secretary  of 
the  company.  I  have  no  financial  interest  in  the 
company.  I  merely  act  as  broker  for  the  corpora- 
tion. 

I  did  not,  during  March,  1942,  chaige  the  r(^ntals 
per  day  that  appear  on  these  rooming  house  forms 
filed  with  the  Office  of  Price  Administration  being 
Exhibits  No.  4  and  T).  I  havc^  never  liad  any  vacan- 
cies since  that  time. 

I  did  not  tell  that  Mr.  Shobart  advised  me  to  fil<' 
these  rooming  house  forms.  Yon  misunderstood 
what  I  said  or  I  didn't  say  it  clearly.  Mi*.  Shohart 
advised  me  as  to  the  matter  of  proccHlurc  wIkmi  1 
had   vacancies  in  the*  44:]  and  44.")  building. 

'^The  Court:  Did  Mr.  Shobart  ti^ll  you  that  by 
increasing  the  number  of  tenants  without  chanuing 
the  apartments  from  apartments  to  rooming  house 
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units  that  you  could  establish  a  basis  ujxjn  which 
the  O.P.A.  would  give  you  a  classification  as  a  room- 
ing house  so  as  to  allow  you  to  charge  rooming  house 
rates  ? 

The  Witness :  He  gave  me  the  5  points  that  could 
get  the  rat-e  increased  or  adjusted  by  the  O.P.A. 

The  Court:     What  were  they? 

The  Witness:  One,  reconditioning  of  the  prop- 
erty, reconditioning  of  the  apartments,  the  refurn- 
ishing of  the  apartment,  the  increase  of  occupancy, 
and  finally  utilities  which  I  contend  was  all  utilities, 
but  some  of  the  tenants  said  that  he  had  gave  them 
the  utilities. 

**In  that  case,  Mr.  Shobart  said  that  that  was  a 
matter  of  settling  by  prior  litigation  or  by  hearing 
or  something,  but  that  we  were .  entitled  to  charge 
the  tenants  for  all  utilities  consumed  over  and  above 
55  cents,  because  they  have  to  have  gas,  naturally. 

The  Court:  All  right,  you  have  told  us  that  be- 
fore. The  question  is,  you  applied  for  a  classifica- 
tion as  a  rooming  house.  Who,  in  the  O.P.A.  of- 
fice told  you  that  in  view  of  any  of  those  things  you 
are  talking  about  you  could  get  a  classification  as 
a  rooming  house? 

The  Witness:     Several  of  them  did. 

The  Court:     Who? 

The  Witness:     All  of  them. 

The  Court:     Including  Mr.  Shobart? 

The  Witness:  Mr.  Shobart  told  me  to  come  back 
and  apply  foi*  re-registration  as  a   looming  house. 
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The  Court:  After  the  conditions  liad  hoen 
changed  ? 

The  Witness:     Yes. 

The  Coui-t:  Who  told  you  that  you  could  get  a 
change  from  an  apartment  house  to  a  rooming 
house  with  the  f)hysical  structure  that  you  liad 
there?    Who  is  everybody? 

The  Witness:  Mrs.  Burns  is  the  one  that  took 
the  form  up  and  got  it  ai)])roved  in  the  first  ])lace. 

The  Court:  You  are  not  answering  my  question. 
Did  the  suggestion  come  from  her  that  you  might 
get  a  classification  or  did  you  make  it? 

The  Witness:     The   suggestion   came    from   her. 

The  Court:     That  you  might  get  a  classification? 

The  Witness:     That  I  could. 

The  Court :    As  a  rooming  house  ? 

The  Witness:  Here  is  the  way  she  explained  it 
in  May  of  1942.  She  said,  *'Mr.  Wilton,  it  is  very 
umisual  to  get  these  changes,  but  we  have  been  hoj)- 
ing  to  get  relief  in  some  instances  where  buildinu.s 
are  peculiarly  situated  in   hotel   sections.' 

We  are  only  two  buildings  from  a  hotel.  And 
slu*  said,  'Where  are  three-(|uarters  of  the  tenants 
— if  it  wasn't  for  the  fact  that  three-quaiters  of  the 
tenants  are  out,  you  wouldn't  be  entitled  to  it,  but 
where  three-quarters  ol*  the  original  tenants  as  of 
March  1,  1942,  are  out  of  the  building,  you  can  go 
aliead  with  your  registration.' 

The  Court-:  Who  else  told  you  that  besides  Mrs. 
l^urns? 
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The  Witness:     Mrs.  Iliff. 

The  Court :     All  right.     Go  ahead. 

Q.  By  Mr.  Tolin:  Mrs.  Burns  never  told  you 
that  you  had  been  granted  permission  to  do  that, 
did  she? 

A.  Mr.  Tolin,  Mrs.  Burns  told  me  that  not  on!}' 
on  one  occasion  but  on  several  occasions. 

Q.     Let's  hear  it  just  the  way  she  told  it  to  you. 

A.     Well,  Mr.  Tolin,  you  have  a  copy  there. 

Q.  Mr.  Witness,  will  you  please  answer  the 
question.  I  want  to  hear  it  now  as  you  heard  it 
from  Mrs.  Burns. 

A.  Will  you  kindly  let  me  have  the  copy  of  that 
one  bill? 

Q.  I  hand  you  Exhibit  A,  is  that  the  one  you 
want? 

A.     Yes,  thank  you.     Now,  this  Exhibit  A 

Q.  Mr.  Witness,  I  have  just  asked  you  a  ques- 
tion. 

A.     You  asked  the  question. 

Mr.  Tolin:     Will  you  read  the  question? 
(The  question  was  read.) 

The  Court:  Or  do  you  know  exactly  the  words? 
There  is  going  to  be  a  conflict  here.  Slie  lias  al- 
ready testified  that  she  never  told  him  any  such  a 
thing,  and  there  is  testimony  on  the  record  that 
varies.  So,  it  is  very  important  that  the  jury  know 
what  you  ivmember  that  she  said,  so  that  if  ther<' 
is  any  conflict  between  her  testimony  and  yours  then- 
will  know  exactly  the  words  that   vou   charge  her 
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with  and  she  is  not  in  a  ])osition  to  eome  back  and 
say  she  didn't  say  it  any  more  than  you  would  be 
in  a  })osition  to  contradict  her. 

^'That  is  why  we  have  to  pin  you  (h)wn  as  to 
what  she  actually  said,  and  not  just  ^vnei-al  state- 
ments. 

The  Witness:  Well,  youi*  Honor,  this  peti- 
tion  

Mr.  Tolin:  I  can  see  that  the  answer  is  not  coo- 
ing to  be  responsive. 

The  Court:  No.  You  can  answer  the  specific 
question.  You  have  been  in  court  before.  By  your 
manner  I  can  tell,  but  you  haven't  evidently  learned 
the  rules  of  evidence.  You  can't  go  on  and  make  a 
speech.  In  moving  pictures  they  do.  They  ask  a 
man  a  question  and  he  gets  up  and  orates,  but  we 
can't  do  that  here.  Not  in  American  courts,  any- 
way.   Let  us  get  back  to  the  question. 

The   Witness:     What  was  the  question? 
(The  question  was  read.) 

The  Court:     Put  it  this  way:     ^She  said  to  me'. 

The  Witness:  Can  I  first  have  the  date?  lie 
asked  me  I'ov  the  date. 

Mr.  Toli]i:     You  said  she  told  you  that  just  once. 

Mr.  Taylor  I  understood  \w  said  she  told  him 
that  on  several  occasions. 

Mr.  Tolin:     I  will  withdraw  the  question. 

Q.  By  Mr.  Tolin:  Will  you  now  tell  us  when 
Mrs.  ]>urns  first  mack'  any  such  statement  to  you, 
and  after  that  tell  us  when,  and  also  tell  us  what 
she  said. 
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A.  On  or  about  July  15,  or  at  least  the  first  in- 
terview I  bad  witb  Mrs.  Burns  wben  she  returned 
from  her  vacation.  T  went  in  with  this  copy  and 
she  said,  *Mr.  Wilton,  this  is  O.K.' 

''I  said,  'When  is  it  effective,  Mrs.  Burns?'  and 
she  wrote  her — this  is  her  handwriting,  *  February 
1,  1943,'  and  that  is  the  date  my  petition  was  ef- 
fective. 

^' Later  on  in  the  conference,  Mrs.  Burns — am  I 
in  line? 

The  Court:  Go  ahead.  You  are  not  being  in- 
terrupted. 

The  Witness :  Lat^r  on  in  the  afternoon,  maybe 
30  minutes  after  she  read  this  up  here,  she  said  she 
w^as  sorry  to  bother  me  but  she  had  been  up  to  the 
legal  department  and  she  was  up  there  20  minutes 
or  so,  and  she  came  down  and  asked  me  if  I  would 
kindly  take  it  back  and  leave  out  the  third  sheet 
because  it  had  no  point  at  the  time  which  provided 
for  the  occupancy  of  the  rooms  by  3  or  more  j)eo- 
ple. 

*^In  other  words,  she  asked  me  to  leave  off  the 
continuing  sheet  and  bring  it  back,  leaving  off  the 
margin  notes  which  I  suppose  had  bothered  her, 
which  merely  shows  the 

Q.  By  Mr.  Tolin:  Now,  please  don't  tell  us 
about  that.  We  want  to  know  what  Mrs.  Burns 
said. 

A.  She  told  me  this  was  O.K.,  and  she  said  that 
it  was  effective,  that  if  I  would  bring  it  back  on  the 
new  form,  it  was  effective  February  1,  194:>,  as  to 
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rates,  and  that  she  want<.Hl  it  rewritten  in  a  differ- 
ent maimer,  leaving:  tliis  oif, 

Q.  When  was  the*  next  time  that  she  told  you 
anythin.^'  about  it  being-  proper  to  chai-ge  those 
rates,  and  if  it  will  help  you  any  to  fix  dates,  I  will 
])lace  before  you  Government's  Exhibits  No.  4  and 
5.  If  you  need  anything  else  in  the  Exhibits  to 
help  refresh  your  memory  and  will  ask  n\i\  I  will 
bring  it  up   (handing  document  to  the  witness.) 

A.  This  is  the  fifth  and  final  copy.  The 
fourth 

Q.  Please  answer  the  question.  I  i)laeed  those 
before  you  to  assist  in  refreshing  your  recollection, 
but  I  ask  you  to  tell  us  now  what  Mrs.  Burns  said 
and  when. 

^'A.  When  I  brought  this  one  in,  it  wasn't  hi  this 
form.  However,  it  was  correct.  This  is  merely 
part  of  it.  I  brought  this  j^etition  in  in  its  entirety 
and  handed  that  to  Mrs.  Burns.  T  was  there  on 
the  morning  of  Sej)tember  28th  from  9:30  to  11 
o'clock.  Mrs.  Burns  was  U])stairs  with  the  IcL'-al 
department.  It  was  20  minutes  on  each  call,  and 
she  said  th(»  form  of  my  })etitioii  w\as  O.K.  and  had 
been  approved  in  every  respect,  but  she  wanted  it 
taken  back  and  cut  into  five  instead  of  one.  This 
is  th(^  fifth  or  final  one,  but  at  f)  o'clock  in  tlu»  morn- 
ing T  had  it  in  oiu*  long  form  like  this  \o.  4  ])eti- 
tion. 

*'So,  at  11  o'clock  in  the  morning  T  left  Mrs. 
Burns'  office  and  canu*  back  at  1  o'clock  with  tliis 
petition. 
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Q.     Meaning  the  ones  you  have  in  your  hand? 

A.     Yes. 

Q.     Government's  Exhibits  No.  4  and  5. 

A.  Yes.  She  spent  about  15  to  20  minutes 
checking  it  \\\\\\  me.  She  checked  back  from  the 
other  one  to  see  whether  the  rooms  were  right  and 
the  rates  were  right,  comparing  it  with  tlie  other 
one." 

Mrs.  Burns  and  I  checked  to  see  that  the  figures 
I  had  transported  on  this  final  form  were  correct 
and  then  she  said,  ''Mr.  Wilton,  this  is  O.K.  and  I 
will  go  up  to  the  legal  department  and  get  an  ap- 
proval on  it.'' 

She  went  upstairs  and  was  gone  30  minutes  and 
when  she  came  back  she  then  spoke  to  Mrs.  Iliff. 
Mrs.  Burns  then  said,  after  after  all  the  time  she 
had  been  with  the  O.P.A.  it  was  the  first  time  she 
knew  that  she  (Mrs.  Iliff)  had  the  authority  to  ap- 
prove the  petition.  Mrs.  Iliff  told  me  that  the  peti- 
tion was  approved  and  that  it  was  effective  Feb- 
ruary 1,  1943.  She  told  me  that  September  28,  1943 
at  about  1 :15.  She  told  me  I  was  to  post  these  rates 
up  in  the  rooms  and  that  it  was  effective  February 
1,  1943  and  had  been  approved,  and  that  slie  was 
very  happy  about  it  and  congratulated  mo.  Mrs. 
Burns  was  the  one  I  really  worked  with.  Sh(*  told 
me  that  it  was  effective  February  1,  1943.  As  to 
whether  I  recall  her  saying  to  me  that  there  had 
to  be  an  inspection  and  I  had  to  come  back  the  next 
day  and  see  what  the  results  of  the  inspection  had 
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boon,  my  answer  is  that  that  subject  liad  nothing 
to  (h)  with  tlie  conversation  as  I  recalL  I  said  now 
M]s.  l^urns  wlien  am  I  (>])erating  undei*  this  peti- 
tion. She  said,  ''Mr.  Wilton,  you  are  oi)erating  un- 
dei' it  now  and  it  is  effective  as  of  February  1, 
194:].''  And  she  put  her  finger  on  the  date.  Then 
she  said,  ''Now  this  is  complete  and  tinal,  (except 
the  examiner  has  to  check  the  physical  work  here.'' 
And  that  examination  was  made  later  and  1  on  No- 
vember 16,  when  I  went  down  there,  I  saw  her  sig- 
nature on  there. 

That  was  on  September  28.  I  did  not  see  her 
the  next  day.  I  never  thereafter  had  a  conversa- 
tion with  Mrs.  Burns  in  which  she  told  me  in  sub- 
stance and  eft'ect  that  I  w^as  not  permitted  to  charge 
the  rates  as  shown  on  Exhibits  4  and  5.  I  never 
heard  from  the  Area  Rent  Office  of  O.P.A.  to  tliat 
effect. 

Redirect  Examination 

I  was  never  told  by  anybody  that  the  registration 
was  no  good  concerning  these  ])roperties.  On  No- 
vember 1()  I  w^as  asked  to  go  down  and  get  a  copy 
of  the  registration  for  an  eviction  suit.  Alter  Mrs. 
Barney's  inspection  she  told  me  1  could  ('X])ect  it  in 
a  couple  weeks,  possibly  aftei*  the  tii-st  of  the  \(\\v. 
I  never  h(^ai-d  from  lu'i*  or  (MtluM-  from  Mi's.  Uurns 
imtil  they  aj)peared  this  morning. 

"The  Witn(\ss:  Your  TTonor,  everxonc  of  these 
t(^nnn1s  in  so  I'ar  as  I  know,  all  these  |teoj)le  have 
been  there. 
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The  Court:     They  had  been  there  prior  to  that. 

The  Witness:     Yes. 

The  Court:  When  you  say  you  were  informed 
that  these  rat<es  as  shown  in  this  application  had 
been  ap2)roved,  and  that  all  that  was  needed  was 
some  formality  to  be  taken  care  of  later  on,  did  you 
inform  an\'  of  these  particular  tenants  or  post  any 
notice  to  the  effect  that  you  had  been  allowed  ren- 
tals retroactive  as  of  Februaiy  1  to  charge  higher 
rentals  ? 

The  Witness :  Yes.  I  told  all  these  tenants  that 
they  were  living  in  a  rooming  house. 

The  Court:  You  told  that  to  the  tenants  that 
were  living  there? 

The  Witness:     Yes,  sir. 

The  Court:  Did  you  tell  any  of  the  witnesses, 
some  5  or  6  of  the  women  who  testified  here  ? 

The  Witness:  Well,  I  have  talked  to  them  at 
one  time.     I  don't  recall  all  the  names. 

The  Court:  Well,  let's  take  a  list  as  they  apy)ear 
in  the  information  here. 

Count  1:  Did  you  tell  that  to  Mr.  and  Mrs. 
Mathews? 

The  Witness:  Yes.  I  had  a  conversation  with 
him. 

The  Court :     Did  you  tell  Mr.  and  Mrs.  Hoffman  ? 

The  Witness:  They  were  not  tenants  in  that 
building  at  that  time.  They  were  in  the  rear  build- 
ing. 

The  Court :     They  moved  over  ? 

The  Witness:     Yes. 
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Tlie  Court:  You  told  them  they  were  moving 
into  a  rooming  house? 

Tlie  Witness:  1  don't  remember  the  conversa- 
tion. They  moved  in  and  I  O.K.'d.  them  moving 
in. 

The  Court:  Did  you  tell  them  you  were  charg- 
ing the  new  rates? 

Tlie  Witness:  No,  I  told  them  I  was  charging 
the  same  rates  as  I  had  charged  the  j)revious  ten- 
ant. 

The  Court:     How  about  Mr.  and  Mrs.  Yosf? 

The  Witness:  I  have  no  recollection  of  telling 
them. 

The   Court:     How   about   Mr.   and  ]\Irs.   Green? 

The  Witness:  They  understood  they  were  liv- 
ing in  a  rooming  house. 

The  Court:     How  about  ]\Ir.  and  Mrs.  Bowers? 

The  AVitness:  She  knew  she  was  living  in  a 
rooming  house.'' 

Becross  Examination 
By  Mr.  Tolin: 

^^Q.  Mr.  Wilton,  did  you  charge  $10.00  a  week 
on  the  ai)artment  that  was  occupied  In-  Mr.  and 
Mrs.  Mathews  prior  to  the  day  that  \'oh  fiUnl  these 
Exhibits  No.  4  and  5,  those  rooming  house   forms? 

Mr.  Taylor:     I  fec^l  that  that  is  immaterial. 

The  (Vmrt:  Well  it  may  l)eai'  as  to  the  iutont. 
He  has  a  I'ight  to  show  cliarges  at  or  about  the  time 
()]•  at'ler.  If*  the  word  'wilful'  wei'eii'l  thei'c,  the 
violation  would  b(*  enough.  The  objection  is  over- 
ruled. 
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The  Witness:  Your  Honor,  on  these  apart- 
ments  

The  Court:  1  am  not  going  to  let  you  start  an- 
other argument.  You  will  have  to  answer  the  ques- 
tion yes  or  no. 

The  Witness:     Yes." 

I  charged  $10.00  a  week  r^nt  for  the  apartment 
occupied  by  the  Hoft'mans  prior  to  the  time  I  filed 
those  Exhibits  No.  4  and  5,  the  rooming  house  forms 
with  the  Area  Rent  Office.  1  charged  $10.00  a  week 
for  the  apartment  occupied  by  Mr.  and  Mrs.  Yost 
prior  to  the  time  I  filed  those  same  forms.  I 
charged  $10.00  a  week  for  the  apartment  occupied 
by  Mr.  and  Mrs.  Green  prior  to  the  time  I  filed  those 
forms.  I  charged  $10.00  a  w^eek  for  the  apartment 
occupied  by  Mr.  and  Mrs.  Bowers  prior  to  the  time 
I  filed  those  forms. 


GEORGIA  BURNS 

recalled  as  a  witness  by  and  on  behalf  of  th(»  phni'- 
tiff,  having  been  previously  duly  sworn,  testified 
as  follows: 

Referring  to  Government's  Exhibits  4  aiul  5,  T 
did  not  have  a  conversation  with  the  defendant, 
Hugh  Wiltoiu  in  the  Area  Rent  Office  in  whicli  1 
said  to  him  it  was  proper  for  him  to  charu'e  the 
rents  shown  on  Kxhihits  4  and  5  as  of  February  1, 
1943.  The  date  February  1st  on  the  Exhibit  is  in 
my  handwriting.     That   date   merely   signifies   the 
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time  the  registration  was  first  made  out  like  that. 
This  is  the  date  it  is  I'e.^istered,  the  date  he  started 
to  change  his  form,  but  it  is  not  an  approved  regis- 
tration. It  is  not  a  retroactive  date  and  I  did  not 
ever  tell  the  defendant  that  it  was. 

I  (lid  not  on  or  about  September  28,  19415,  in  tlic 
Area  Kent  Office,  in  the  course  of  a  conversation 
with  the  defendant  tell  him  in  sul)stance  or  effect 
that  he  could  charge  the  rental  shown  on  Exhibits 
No.  4  and  5. 

I  did  not  tell  him  anything  about  whethei'  it  liad 
been  approved.  I  don't  know  exactly  what  I  did 
tell  him.  I  don't  remember  that,  but  I  do  know 
that  he  did  understand  that  it  was  not  u})  to  me  to 
make  the  decision.  I  did  tell  him  that.  1  told  him 
that  I  w^ould  take  it  to  the  examining  section.  I 
told  him  that  this  would  have  to  go  through  the 
usual  procedure  which  is  that  I  merely  acce])t  the 
registration  and  so  far  as  I  am  concerned,  if  the 
registration  is  correct,  I  take  it  to  the  Examining: 
Section.  If  that  section  is  not  satisfied  it  orders  an 
inspection  and  an  inspection  is  made,  and  the  in- 
spector comes  back,  reports  to  the  examiner  and 
the  examiiuM"  tlien  reads  th.e  foi'ni  to  me  and  nini'ks 
a  '^C  on  the  hM't-lunid  coi-ner  wliich  means  it  is 
ai)proved  c()ni])letely.  11ien  I  stanij)  the  O.P.A. 
a])|)r()vn1  stamp  on  tlie  right-liaiid  coi-ner  with  the 
date  and  I  mark  tlie  landlord's  copy  the  sanu^  way 
and  sn\(\  hini  a  copy.  T  fold  Mr.  Wilton  that  this 
would  have  to  go  through  that  usual  proct^lure. 
Thei'e  was  never  any  approval. 
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Cross    Examination 
By  Mr.  Taylor: 

I  don't  remember  whether  I  went  uj)  to  tlic  legal 
department  twice.  I  have  so  many  of  them  every 
month.  If  there  is  any  question  I  do  go  to  the  legal 
department.  I  couldn't  positively  say  whether  I 
did  or  didn't  go  to  the  legal  department  while  Mr. 
Wilton  was  waiting.  As  to  whether,  because  I  have 
so  many  applications,  I  can't  positively  testify  as 
to  what  conversations  I  had,  my  answer  is  that  I 
remember  parts  of  it,  but  I  don't  remember  eveiy- 
thing. 


WARREN  L.  SHOBART, 

called  as  a  witness  by  and  on  behalf  of  the  Govern- 
ment, having  been  first  duly  sworn,  testified  as  fol- 
lows: 

I  know  Mr.  Hugh  Wilton  the  defendant.  I  did 
not  ever  have  any  conversation  concerning  apart- 
ments at  441  North  Pigueroa  Street  and  at  4:]5 
North  Figueroa  Street.  I  did  have  a  conversation 
concerning  one  apartment. 

Referring  to  my  notes  I  am  able  to  state  that  it 
was  the  apartment  at  43714  North  Figueroa  Street. 
As  to  whether  Mr.  Wilton  had  numerous  properties 
registered  with  O.P.A.,  my  answer  is  I  don't  know. 

**Q.  By  Ml-.  Tolin:  Did  you  ever  tell  Mr.  TTugh 
Wilton,  the  defendant,  that  he  should  re-register  or 
could  re-register  these  properties,  441  and  435  North 
Figueroa  Street  as  rooming  house  properties  ? 
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'\Ir.  Taylor:  Wait  a  minute.  T  will  (>})jeet,  if 
the  Court  please,  on  tlie  ground  that  it  was  not  a 
(juestioii  of  re-re.2:istration.  That  statement  wasn't 
made  by  an\'  witness  on  the  stand.  Tliat  is  not  the 
testimony,  and  if  this  be  rebuttal,  it  should  be  re- 
buttal of  a  ({uestion  asked. 

The  Court:  What  was  the  question  asked?  He 
said  Mr.  Shobart  was  the  first  person  that  told  him 
that  he  could  do  it. 

Mr.  Taylor:     Very  well. 

Tlie  Court:  Go  ahead  and  I'ead  it.  1  will  ask 
the  categorical  questions. 

Mr.  Taylor:  Very  w^ell.  The  witness's  state- 
ment was  that  he  had  gone  to  Mr.  Shobart  on  or 
about  February  6th  of  1943,  and  had  inquired  of 
him  concerning  the  furnishing  of  aj)artments. 

The  Court:     Yes. 

Mr.  Taylo]':  And  that  :\rr.  Shobart  had  told  you 
that  the  procedure  was  to  have  him  refurnish,  re- 
condition and  refurnish  and  re-rent  at  tlie  increased 
rate  and  then  re-register. 

The  Court:  Let's  ask  him  tliat.  Diil  \"on  make 
any  such  statement  to  him? 

The  Witness:  1  did  not.  I  made  a  statement 
which   I  have  a  I'ecord  of. 

Th(^  Coui't:  Co  ahead  and  tell  ns  what  you  told 
him  on  that   occasion. 

The  Witness:  1  told  him  on  F(^l)]'ua]\\  R — this 
was  in  connection  with  4371/2- 

The  Court:  The  question  is  here,  and  they  are 
so  interlinked,  whether  he  got  the  imj)r(\^sion  from 
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you  that  if  he  made  these  changes  it  would  be  all 

right. 

The  Witness:  I  told  him  him  he  would  have  to 
petition  for  an  adjustment  of  rent. 

The  Court:     Yes. 

The  Witness:  I  also  told  him  there  were  8 
grounds.    I  think  I  told  him  the  8  grounds. 

The  Court:     Give  us  the  8  grounds. 

The  Witness:  One  was  where  there  was  a  lease 
in  effect,  one  year  prior  to  the  maximum  rent  date. 
One  was  where  there  had  been  increased  occupancy. 

*'One  was  where  there  had  been  subtenants,  and 
where  it  had  been  changed  from  partially  furnished 
to  fully  furnished.  One  was  where  major  capital 
improvement  had  been  made,  and  increased  serv- 
ices. ^    . 

^^That  is  about  all,  six. 

The  Court:  That  is  enough  for  the  present. 
What  did  you  t-ell  him  would  be  the  technique  to 
follow^ 

The  Witness:  That  he  had  to  file  a  petition  for 
an  adjustment  by  the  Rent  Director. 

Tlie  Court:  Did  you  ever  tell  him  he  could  start 
renting  at  that  rate  and  get  permission  later  on? 

The  Witness:     I  told  him  his  rent  was  frozen. 

The  Court:  Did  you  ever  tell  him  that  where 
tliey  were  not  occupied  that  when  he  made  these 
clianges  that  he  could  start  out  making  a  fair  in- 
crease and  then  gei  your  approval;  that  while  they 
were  vacant  there  was  nothing  cm  whic^H  you  could 
pass  ? 

The  Witness:     I  did  not.'' 
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RAY    FORDHAM, 

called  as  a  witness  hv  and  on  behalf  of  the  Govern- 
ment, having  been  fiist  duly  sworn,  t(^stified  as  fol- 
lows: 

During  1943  1  was  and  at  the  present  time  am 
Supervising  Rent  Examiner  of  the  Los  Angeles 
rental  area,  O.P.A.  During  the  year  194:^>,  down  to 
the  30th  day  of  Decembei-  that  yeai*  I  was  unable 
to  find  any  evidence  of  a  ])etition  being  MIchI  per- 
taining to  the  property  441  Noitli  Figuei'oa  Street, 
the  City  of  Los  Angeles.  I  was  unable  to  find  any 
evidence  of  such  a  })etition  being  filed  pertaining  to 
that  address  in  the  Examining  Section  of  which  I 
have  charge.  I  have  seen  such  a  petition  relating 
to  that  address  which  was  filed  in  the  Enforcement 
Section  on  or  about  March  3  of  this  year. 

My  section  is  the  one  in  wliich  such  a  petition 
would  be  lodged.  From  the  time  the  Area  Rent 
Office  was  set  up  until  December,  1943,  I  was  un- 
able to  locate  any  petition  in  my  section  referring 
to  435  North  Figueroa  Street.  These  foinis  ar(» 
not  petitions,  they  are  registrations.  When  they 
aT-e  not  original  registrations  or  registrations  in- 
volving a  change  fi'oni  tlu^  T-(\i2:ist  rat  ions  which  fixes 
the  rental  as  of  March  L  1942,  th(\\'  arc*  pi*(U'(Hled 
as  a  f)art  of  my  office^  by  an  applieatio!)  i-cHpicv^ting 
the  change  a?id  setting  forth  the  grounds.  A  j)eti- 
tion  is  nec(^ssary  for  any  adjustiufMit  of  i*ent.  Ad- 
justment means  change  of  rent.  An  oi-iginal  i*egis- 
tration  would  not  necessarily  recpiiir  a  ])etition,  but 
if   there   is   an   original    registration    and    th(*n    an 
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adjustment  is  shown  then  a  petition  for  the  adjust- 
ment is  necessary.  When  the  petition  is  ai)proved 
an  order  is  granted.  Then  the  first  registration,  if 
correct,  is  endorsed  with  the  order  of  increase  and 
the  manager  or  proprietor  is  given  a  copy  of  that 
order. 

Cross    Examination 
By  Mr.  Taylor: 

Housing  accommodations  after  July  1,  1943,  do 
not  require  a  petition  to  change  from  the  wholly  un- 
furnished to  w^holly  furnished.  To  change  from 
apartment  house  to  rooming  house  rates  would  re- 
quire a  different  kind  of  a  petition  or  consent  Rent- 
Director  to  operate  as  a  rooming  house.  The  con- 
sent to  change  from  housing  accommodations  to  the 
hotel  accommodations  would  be  the  first  petition. 
That  is  merely  the  consent  to  operate  in  a  different 
manner.  The  maximum  rates  as  and  when  that 
change  is  made,  would  be  established  during  the 
month  of  February,  and  not  x)articularly  on  the  1st 
day  of  March,  1942,  but  regardless  of  the  time,  the 
petition  is  necessary  to  change  the  operation  fi'om 
an  apartment  accommodation  to  a  rooming  house 
or  hotel  accommodations  and  the  change  of  I'ate 
would  also  have  to  be  approved. 
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ROJIERT   L.    MOORE, 

called  as  a  witness  by  and  on  Ix'halt*  of  the  Govern- 
ment having  been  first  duly  swoi-ii,  testified  as  fol- 
lows: 

I  am  employed  by  the  O.P.A.  Rent  Division,  as 
rent  enforcement  attorney. 

Referrin^^  to  the  petition  that  Mr.  Pordham  tes- 
tified about  and  which  he  said  he  saw  on  file  in  the 
Enforcement  Section,  I  state  that  1  am  familiar 
with  that  petition.  It  was  filed  during  the  last  few 
days  of  February,  1944,  after  this  j^roceeding  was 
instituted. 

Cross  Examination 
By  Mr.  Taylor: 

Mr.  Taylor,  the  attorney  now  questioning  was 
the  one  who  filed  it  with  me  and  asked  me  if  it 
was  O.  K. 

Thereupon  counsel  for  the  respective  ])arties  ar- 
gued the  case  to  the  jury.  The  Court  thereu]^on  in- 
structed the  jury  and  gave  the  following  instruc- 
tions : 

^^INSTRUCTIONS    TO    TIIK    JURY 

1'he  Court:  Ladies  and  gentlemen,  I  am  about 
to  give  you  the  instructions  on  tlu'  law.  P>eror(»  I 
do  so,  I  may  state  to  you  that  all  the  instructi(-)ns 
are  written.  I  shall  T'(*ad  them  as  pre])ar(^d  by  the 
(%)urt.  The  only  oj'al  instructiims  that  will  be  L'ivcii 
will  be  the  final  insti'uctions  at  the  conclusion  of 
tile  chai'ge,  relating  to  your  conduct  iii  tlu'  jury 
room,  and  the  manner  in  which  a  verdict  is  to  be 
arrived  at. 
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If,  after  you  begin  your  deliberations,  any  ques- 
tion arises  in  your  mind  as  to  any  j)art  of  the  in- 
structions, the  instructions  will  be  sent  to  you  if 
you  make  a  request  to  that  effect  of  the  bailiff  at 
the  door.  You  are  also  entitled  to  have  the  ex- 
hibits, and  while  it  is  not  customary  to  do  so,  if 
you  desire  the  information,  the  information  will  be 
sent  to  you  in  case  you  desire  to  check  each  par- 
ticidar  count  in  the  information  against  any  evi- 
dence you  may  be  discussing  at  the  particular  time. 

The  law  of  the  United  States  permits  a  judge  to 
comment  on  the  facts  in  the  case.  Such  comments 
are  mere  matters  of  opinion  which  the  jury  may 
disregard  if  they  conflict  with  their  own  conclusions 
upon  the  facts.  This  for  the  reason  that  the  jurors 
are  the  sole  and  exclusive  judges  of  the  facts  in  each 
case.  However,  it  is  not  my  custona  to  exercise  this 
I'ight  nor  shall  I  exercise  it  in  the  present  case.  I 
shall  leave  the  determination  of  the  facts  in  the  case  .. 
to  you,  satisfied  as  I  am  that  you  are  fully  cai)able 
of  determining  them  without  my  aid.  However,  it 
is  the  exclusive  province  of  the  Judge  of  this  Court 
to  instruct  you  as  to  the  law  that  is  applicable  to 
tlie  case  in  order  that  you  may  render  a  general  ver- 
dict u})on  the  facts  in  the  case,  as  determined  by 
you,  and  the  law  as  given  you  by  the  Judge  in  these 
instructions.  It  would  be  a  violation  of  your  duty 
for  you  to  att(»mpt  to  determine  the  law  or  to  base 
a  verdict  upon  any  other  view  of  the  law  than  that 
given  you  by  the  court — a  wi'ong  for  which  the 
]:)arties  would  have  no  remedy,  because  it  is  conclu- 
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sively  presumed  by  tlie  court  and  all   hiirlier  trib- 
unals that  you  liave  acted  in  accordance  witli  tliese 
instructions  as  you  have  been  sworn  to  do. 

During  the  course  of  the  trial,  1  have  at  vaiious 
times,  asked  questions  of  certain  witnesses,  includ- 
ing the  defendant.  My  object  in  so  doing  was  to 
bring  out  in  greater  detail  certain  of  the  facts  not 
yet  fully  testified  to  by  the  particular  witness.  If, 
from  these  questions,  you  have  formed  the  inference 
that  I  have  an  opinion  as  to  the  particular  facts  to 
which  the  questions  related,  it  is  your  right  to  treat 
it  as  an  opinion  which  you  are  at  liberty  to  disre- 
gard in  arriving  at  your  own  conclusion,  as  to  the 
particular  facts  or  as  to  other  facts  in  the  case. 

You  are  here  for  the  purpose  of  trying  the  issues 
of  fact  that  are  presented  by  the  allegations  in  the 
information  and  the  plea  of  the  defendant  thereto. 
This  duty  you  should  perform  uninfluenced  by  ])ity 
for  the  defendant  or  by  passion  or  prejudice  on  ac- 
count of  the  nature  of  the  charge  against  him.  You 
are  to  be  gov(»rned,  therefoi-e,  solely  by  the  (nidence 
introduced  in  this  trial,  and  the  law  as  uivcn  you 
by  the  Court.  The  law  will  not  i)erniit  jurors  to  bi' 
governed  by  mere  sentiment,  conjectui-e,  sympathy, 
passion  or  prejudice,  ])ublic  opinion  oi*  public  \'ov\- 
ing.  Roth  the  public  and  tlu^  dcrcndaut  have  a  rii^lit 
to  dc^mand,  and  they  do  so  dcniand  and  expect,  tliat 
you  will  carefully  and  dispassionately  wciLili  and 
consider  the  evidence  and  tlie  law  of  the  case  and 
give  to  each  your  conscientious  Judgment;  and  that 
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you  will  reach  a  verdict  that  will  be  just  to  both  sides, 
regardless  of  what  the  consequences  may  be. 

The  offense  with  which  the  defendant  is  charged 
is:  Violation  of  Rent  Regulation  for  housing  is- 
sued i)ursuant  to  the  Emergency  Price  Control  Act 
of  1942. 

In  this  connection,  vou  are  instructed  that  the  in- 
formation  on  file  herein  is  a  mere  charge  or  accusa- 
tion, against  the  defendant,  and  is  not  any  evidence 
of  the  defendant's  guilt,  and  no  juror  in  this  case 
should  permit  himself  to  be,  to  any  extent,  influenced 
against  the  defendant  because  of  such  information 
on  file. 

It  is  the  duty  of  the  jury  to  decide  whether  the 
defendant  be  guilty  or  not  guilty  of  the  offense 
charged,  considering  all  the  evidence  submitted  to 
you  in  the  case. 

The  jury  are  the  sole  and  exclusive  judges  of  the 
effect  and  value  of  the  evidence  addressed  to  them 
and  of  the  credibility  of  the  witnesses  who  have  tes- 
tified in  the  case,  and  the  character  of  the  witnesses 
as  shown  by  the  evidence,  should  be  taken  into  con- 
sideration, for  the  purpose  of  determining  their 
credibility  and  the  fact  as  to  whether  they  have 
spoken  the  truth.  And  the  jury  may  scrutinize  not 
only  the  manner  of  witnesses  while  on  the  stand, 
their  relation  to  the  case,  if  any,  but  also  their  de- 
gr(^e  of  intc^lligence.  A  witness  is  presumed  to  speak 
tlie  truth.  This  presum])tion,  however,  may  be  re- 
pelled by  the  manner  in  which  he  testified;  his  in- 
terest in  the  case,  if  any,  or  his  bias  oi*  prejudice,  if 
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any,  against  one  or  any  (.f  the  ])a]'ti(\s,  by  the  cliai'- 
acter  of  his  testimony,  or  by  evidence  afiPeetinu'  his 
character  foi*  ti'ulli  and  b()n(\sty  or  inteuiity  or  l)y 
contradictory  evidence;  and  the  jury  ai*e  tlie  exehi- 
sive  judges  of  his  credibility. 

A  witness  may  also  be  impeached  by  evidence  that 
he  made,  at  other  times,  statements  inconsistent  with 
his  present  testimony  as  to  any  matter  material  to 
th<3  cause  on  trial ;  and  a  witness  may  also  be  im- 
peached by  proof  that  he  has  been  convicted  ol*  a 
felony. 

A  witness  false  in  one  part  of  his  or  hei*  testimony 
is  to  be  distrusted  in  others;  that  is  to  say,  th(^  jury 
may  reject  the  whole  of  the  testimony  of  a  witness 
who  has  wilfully  sworn  falsely  as  to  a  matei'ial  point ; 
and  the  jury,  being  convinced  that  a  witness  has 
stated  what  was  untrue,  not  as  a  result  of  a  mistake 
or  inadvertence,  but  wilfully  and  with  the  design  to 
deceive,  must  treat  all  of  liis  other  testimony  with 
distrust  and  suspicicm  and  reject  all  unless  t]i(\v 
shall  be  convinced  that  notwithstanding  the  base 
character  of  the  witness,  hv  or  sIk^  lias  in  othei-  par- 
ticulai's  swoi'Ti  to  the  truth. 

The  law  does  not  require^  any  defendant  to  prove 
his  innocence,  which,  in  many  cases,  might  b(^  im- 
possible. On  the  contraiy,  i\w  law  i*e(|uii"es  the 
Govei'Timent  to  establish  his  guilt  and  that  by  leual 
evidence'  and  beycmd  a  reasonable  doubt. 

ir  you  can  reconcile  the  evidence  bet'oi'c  you  upon 
any  I'easonabh'  hypothesis  consistent  with  the  de- 
fendant's innocence,  you  should  do  so,  and  in  that 
case,  find  tlu'  defendant  not   uuilty. 
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Reasonable  doubt  is  not  a  mere  possible  donbt. 
Because  everything  relating-  to  human  aifairs,  and 
depending  on  moral  evidence  is  open  to  some  pos- 
sible or  imaginary  doubt.  It  is  that  state  of  tlie 
case  which,  after  the  entire  comparison  and  consid- 
eration of  all  the  evidence,  leaves  the  minds  of 
jurors  in  that  condition  that  they  cannot  say  they 
feel  an  abiding  conviction,  to  a  moral  certainty,  of 
the  truth  of  the  charge. 

While  the  defendant  in  a  criminal  action  is  not 
required  to  take  the  stand  and  testify,  yet  if  he 
does  so,  his  credibility  and  the  value  and  effect  of 
his  evidence  are  to  be  weighed  and  determined  by 
the  same  rules  as  the  credibility  and  effect  and 
value  of  the  evidence  of  any  other  witness  is  de- 
termined. And  the  tests  for  determining  credibil- 
ity of  witnesses  as  given  you  in  another  part  of 
the  instructions  are  to  be  applied  to  his  testimony 
alike  with  that  of  all  other  witnesses. 

The  defendant  is  here  prosecuted  for  alleged  vio- 
lations of  the  Emergency  Price  Control  Act  of 
1942.  This  law  was  adopted  by  the  Congress  of 
the  United  States  ])ui*suant  to  authority  given  to 
the  Congress  of  the  United  States  by  the  Constitu- 
tion. You  are  not  concerned  with  its  wisdom  oi* 
unwisdom.  It  is  the  law  of  the  land  and  you  nnist 
be  governed  by  it  in  the  determination  of  this  case. 
This  law  the  Congress  had  the  right  to  j)ass  and  it 
does  not  violate  any  of  the  constitutional  rights  of 
any  person. 

Before  you  can  i(4urn  a  verdict  of  guiltv  nuainst 
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the  defeiulant  on  any  oT  the  counts  in  tlic  Tnfor- 
matioii,  you  must  \w  conNinccd  Ix'vond  a  icason- 
able  doubt  that  tlic  dcfciKhnit  comniittcd  th<'  acts 
charged   in  caeli   count. 

You  will  note  that  it  is  char^'cd  in  the  informa- 
tion that  the  acts  alh^i^ed  to  be  (h)ne  were  done 
knowingly  and  wilfully. 

Doins^'  ()!•  omittini;-  to  do  a  tliiiiL;-  knowiniily  and 
wilfully  imjdies  not  only  a  knowledge  of  the  thim;-, 
but  a  determination  with  a  had  intent  to  do  it  oi-  to 
omit  doing  it. 

When  used  in  a  criminal  statute,  it  generally 
means  an  act  done  with  a  bad  purpose.  The  word 
is  also  employed  to  characterize  a  thing  done  with- 
out ground  for  believing  it  is  lawful,  or  conduct 
marked  by  careless  disregard  whether  or  not  one 
has  the  light  so  to  act. 

Concerning  Count  One,  you  are  instructed  that 
if  you  believe  beyond  a  i*easonable  doubt  that  the 
defendant  demanded  and  receivcMl  fioni  Mi*,  and 
Mrs.  Edgar  Matthews,  or  either  of  them,  the  sum 
of  $20.00  as  rental  for  the  two-week  p(M'iod  com- 
mencing on  or  about  Se])tembei'  L^S.  ]^J\:],  and  thai 
such  ])aym(»nt  was  rental  for  a  housinu"  accommoda- 
tion at  441  North  FigucM'oa  Sti'ccl  in  tins  (ily.  ai'd 
that  the  samo  housing  accommodation  was  a.ctuall\- 
rentc^d  on  March  1,  1942  at  a  lower  rcnta.l:  and  that 
defendant  knowingly  and  wilfully  cliarucd  a  liiuhcr 
rental  for  the  p(M'iod  beginninu'  September  2S,  PM.*], 
than  he  knew  was  chai'^iMl  there foi-  on  March  1, 
1942,  and  that  the  Area  Rent  Office  had  not  made 
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an  order  authorizing  such  a  h.igher  rental,  then  you 
will  find  him  guilty  as  Charged  in  count  One. 

Count  Two  of  the  information  has  been  dismissed 
and  you  are  not  to  draw  any  inference  of  any  kind 
as  to  Count  Two,  or  from  the  fact  that  there  was 
at  one  time  a  Count  Two  in  the  information. 

As  to  Count  Three,  if  you  believe  beyond  a  rea- 
sonable doubt  that  the  defendant  demanded  and 
received  from  Mr.  and  Mrs.  Claude  W.  Koffman, 
or  either  of  them,  the  sum  of  $20.00  as  rental  for 
the  two-week  j)eriod  commencing  December  15, 
1943;  and  that  such  payment  was  rental  for  a  hous- 
ing accommodation  at  440  Noi-th  Figueroa  Street 
in  this  city,  and  that  the  same  housing  accommoda- 
tions was  actually  rented  on  March  1,  1942,  at  a 
lower  rental,  and  that  the  defendant  knowingly  and 
wilfully  charged  a  higher  rental  for  the  period  be- 
ginning December  1,  1943,  than  he  knew  was 
charged  therefor  on  March  1,  1942,  and  that  the 
Area  Rent  Office  Iiad  not  made  an  order  authoriz- 
ing such  a  higher  rental,  tlien  you  v;ill  find  him 
guilty  as  charged  in  Count  Three. 

Concernuig  Count  Four,  if  you  believe  beyond  a 
reasonable  doubt  that  the  defendant  demanded  and 
received  fi'om  Mr.  and  Mrs.  H.  G.  Yost,  or  either 
of  them,  the  sum  of  $10.00  as  rental  for  on(»  week 
from  December  18,  1943;  and  that  such  })a3^ment 
w^as  lental  i'nr  a  housing  accommodation  at  441 
North  Figuei'oa  Street  in  this  city,  and  that  tlie 
same  housing  accommodation  was  actually  rented 
on  March  1,  1942,  at  a  lower  I'eiitai;  and  that  de- 
fendant knowingly  and   wilfully   charged   a   higher 
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iTiital  loi"  the  jx'i'iod  beL;iiniiii,L;-  Dcccinlx'r  IS,  lf)4r5, 
than  lio  kiRnv  was  charuod  thorefo]*  on  Marcli  1, 
1942,  aiul  that  the  Area  Urui  Office  Imd  net  mad*.' 
an  order  authoi'izin.n'  such  a  lii^liei-  rental,  then  you 
will  find  him  guilty  as  eliai',i;ed  in  Count  Four. 

Concerning  Count  Five,  if*  you  believe  beyond  a 
reasonable  doubt  that  defendant  dc^nanded  and  re- 
ceived from  Mr.  and  Mrs.  Mike  Green,  or  either 
of  them,  the  sum  of  $10.00  as  I'ental  for  tlie  one 
week  j_)eriod  conunencing  on  or  about  DeeenilxM-  11. 
lf)43;  and  that  such  payment  was  rental  for  a  lious- 
ing  accommodation  at  441  North  Figueroa  Street 
in  this  city,  and  that  the  same  housing  accommo- 
dation was  actually  rented  on  March  1,  1942,  at  a 
lower  rental;  and  that  defendant  knowindy  and 
wilfully  charged  a  higher  rental  for  the  ])eriod  be- 
ginning December  11,  194:3,  than  he  knew  was 
charged  therefor  on  March  1,  1942,  and  that  the 
Area  Rent  Office  had  not  made  an  oi'dc]-  authoii/- 
ing  such  a  higher  rental,  then  you  will  find  him 
guilty  as  charged  in  Count  Five. 

As  to  Count  Six,  if  you  Ixdieve  beyond  a  reason- 
abl(»  doubt  that  defendant  (hnnanded  and  reccuvd 
f'l'oni  Ml'.  l>oweT' and  Mrs.  Cieoruia  Hower,  or  either 
oC  tlieni,  the  sum  of  ^10.00  as  rental  For  one  wck 
commencing  on  oi*  about  l><M'eniber  .">,  194:1:  and 
that  such  payment  was  i-ental  for  a  housing  accom- 
modation at  441  Noi'th  Fiuueioa  Sti-eet  in  this  city, 
and  that  th(*  same  housing  accoiniUiKlalion  was 
actually  rente<l  on  March  1,  1942,  at  a  low(  i  k  ntal: 
and  that  defendant  knowingly  and  willullx  chai'^cd 
a  highei-  rental  for  tlu^  pei-iod  beginning  IVcc^mber 
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f),  194o,  tlian  he  knew  was  charged  tlierefor  on 
March  1,  1942,  and  that  the  Area  Rent  Office  had 
not  made  an  order  authorizing  such  a  higher  rental, 
then  you  wall  find  him  guilty  as  charged  in  Count 
Six. 

Concerning  Count  Seven,  if  you  believer  beyond 
a  reasonable  doubt  that  the  defendant  demanded 
and  received  from  Mrs.  Georgia  Bower  the  sum 
of  $10,000  as  rental  for  a  one-week  period  begin- 
]iing  December  12,  1943;  and  that  such  payment 
was  rental  for  a  housing  accommodation  at  441 
North  Figueroa  Street  in  this  city,  and  that  the 
same  housing  accommodation  was  actually  rented 
on  March  1,  1942,  at  a  lower  rental;  and  that  de- 
fendant knowingly  and  wilfully  charged  a  higher 
rental  for  the  period  beginning  December  12,  1943, 
than  he  knew  was  charged  therefor,  on  March  1, 
1942,  and  that  the  Area  Rent  Office  had  not  made 
an  order  authorizing  such  a  higher  rental,  then  you 
will  find  him  guilty  as  charged  in .  Count  Seven. 

However,  if  you  have  a  reasonable  doubt  as 
herein  defined,  that  the  defendant  did  wilfully  and 
knowingly  do  any  of  the  acts  charged  in  any  of 
the  counts  enumerated,  you  will  acfjuit  him  as  to 
each  of  such  counts  as  to  which  you  have  such 
doubt. 

At  all  times  pertinc^nt  to  this  case,  it  was  the 
duty  of  a  landlord  desii'ing  to  raise  the  rental  of 
housing  accommodations  in  Los  Angeles  County, 
to  file  a  petition  for  j)ermission  to  do  so  w^itli  tl;e 
Area  Rent  Office  of  Ww  Office  of  Price  Administra- 
tion and  to  await  the  approval  of  that  authority 
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before  accepting:  any  rental  foi*  a  Ixiusinu'  accom- 
modation at  a  rate  lii^hci*  than  that  cliaiircd  Tor 
the  same  housing-  acconiiiKxhition  on  Maich  1. 
1942. 

Xeitlicr  expenditures  i'ov  r('in()d<.4ing  nor  the  ad- 
dition of  furniture  would  warrant  the  defendant 
in  raising  the  rent  above  the  March  1,  U)42,  late. 
If  he  made  such  expendituers  oi-  chancres  wliicii 
then  entitled  him  to  added  rental,  liis  i-eniedy  was 
to  secure  the  apjjroval  of  the  chan,<;-e  fi-om  the  Of- 
tice  of  Price  Administration  tefore  askino:  or  re- 
ceiving additional  rent. 

Nor  could  he  without  approval  of  the  Office  of 
Price  Administration,  by  merely  increasing  the 
number  of  occupants  change  the  nature  of  the  estab- 
lishments from  ai)artment  houses  to  rooming  houses 
and  charge  rooming  house  rates. 

If  without  such  approval,  the  defendant  know- 
ingly and  wilfully  charged  the  higher  rentals  as 
alleged  in  any  of  the  counts  of  the  infoi-mation, 
thc^n  he  is  guilty  of  the  charge  in  the  ])articu]ar 
count  of  the  information,  even  though  you  shouUl 
be  convinced  that  he  actually  made  the  clunmcs  or 
incurred  the  exi)onditures. 

Your  fii'st  duty  u])()n  I'etirini;-  to  the  .jury  loom 
to  begin  youi*  deliberations  in  this  ease  will  he  to 
select  one  of  your  number  to  act  as  Foi-enian.  Vor 
your  assistance,  the  clerk  ha>  }»r<'i)are([  a  loiin  (d* 
v(M(li(tt  which   reads: 

^^Title  of  the  Court  and  Cause,  \o.  Ui2,l.VJ— 
Criminal. 
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I  ignited  Stativs  of  America  against  Tru^li  Wi!t(jn, 
Defendant. 

Verdict. 

We,  the  jury,  in  the  above  entitled  case,  tind  the 
defendant,  Hu^h  Wilton,  blank  as  charged  in  Count 
One  of  the  Information,  blank  as  charged  in  Connt 
Three  of  the  Information,  blank  as  charged  in  Connt 
Four  of  the  Information,  blank  as  charged  in  Count 
Five  of  the  Information,  blank  as  charged  in  Count 
Six  of  the  Information,  and  blank  as  changed  in 
Count  Seven  of  the  Information. 

Dated:     Los  Angeles,  California,  blank,  1944. 

Blank,  Foreman  of  the  Jury." 

In  the  Federal  Court,  the  jury  is  required  to  re- 
tui'n  a  unanimous  verdict  in  both  Civil  and  Crim- 
inal cases.  This  differs  from  State  Court  where  9 
may  return  a  verdict.  All  of  you  must  agree  upon 
a  verdict  before  a  verdict  may  be  returned  as  to 
any  of  the  Counts  of  the  Information. 

If  you  find  the  defendant  guilty  as  chargerl  in 
Count  One  of  the  Information,  you  will  insert  the 
word  'guilty'.  If  you  find  not  guilty,  you  will  in- 
sert the  words  'not  guilty,'  and  that  a|)|)li(\-i  1o 
Count  Three  and  to  the  other  Counts  of  the  Tnfo]- 
mation. 

While  it  is  necessary  that  you  all  agree  on  tlie 
verdict,  it  is  not  necessary  that  you  find  the  same 
vei'dict  on  (vich  Count.  You  aw  I'l'ee  to  find  what- 
ever verdict  you  desire  as  to  evei-y  one  of  the 
Counts  in  the  Information.  However,  you  must 
find  a  verdict  as  to  each  Count  remaining  in  the 
Information  before  vou  can  bT-ing  in  a  vei'dict,  un- 
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less  the  Court,  upon  [iiopci-  slio\\iii<^-,  should  ai^jree 
to  a('('ei)t  a  verdict  on  less  than  all  the  Counts  in 
the  Information. 

1  am  .i;()in,u-  into  a  <;reat  deal  oT  detail  h^'ic  bi*- 
cause  gentlemen,  this  is  your  first  session  with  nxs 
and  T  (h)n't  know  how  elaborately  the  other  Judges 
may  luive  instrueted  you. 

When  youi'  verdict  is  completed,  it  must  be  dixWd 
and  signed  by  your  Foreman,  and  by  *  foreman'  1 
mean  'forewoman'  too,  but  'forewoman'  (h)esirt 
sound  right.  Foreman  is  a  proper  word.  It  must 
be  signed  by  your  Foreman  and  retuincMl  to  tlie 
court  room. 

Are  tliere  any  exceptions  to  the  charge? 

Mr.  Taylor:  May  I  ask  that  your  Honor  chirii'y 
the  instructions  given  on  th(^  individual  Counts  f 
I  am  refei'i-ing  now^  to  Count  Number  Five  in  the 
Government 's  instructions. 

The  Court:  What  do  you  want  nie  to  do? 
ilerely  summarize? 

Mr.  Taylor:  This  is  the  point,  that  they  l3e  the 
same  housing  accommodations,  and  T  think  tlie 
Court  should   elaborate  the   woi-d   'same' 

The  Couit:  That  is  an  argument.  'Vhv  word 
*same'  is  repeated.  It  is  said  re])eatedly  that  the 
^sa]ne  housing  acconunodation  was  actually  i-ented 
on  March    1,   lfM2,  at  a  lower  rental.' 

I  haN'c  (il ready  explained  to  tlie  jury  how,  when 
there  are  clumges,  that  actually  c.-ui  be  done.  I 
caiTt  give  yon  an  ai'gument  because  1  lia\('  ax'oided 
assiduously  making  any  conunents  and  1  have  given 
the  reverse  of  it  bv  statinif  if  the\'  have  anv  doubt 
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as  to  any  of  the  facts  charged  that  the  \er(liet  iinist 
be  not  guilty. 

Ordinarily  I  do  not  give  an  elaborate  summary 
of  the  ev^idence,  but  in  a  case  of  this  character  you 
can't  avoid  doing  it,  but  the  wording  is  identical  so 
that  the  jury  will  understand  they  have  to  find  as 
to  each  of  them  on  all  the  facts  which  are  recited 
and  that  if  any  of  the  facts  are  not  proved,  or  tliey 
have  a  reasonable  doubt  as  to  any  of  them,  it  is 
their  duty  to  acquit. 

Mr.  Taylor:     Xo  other  exceptions. 

The  Court:  I  think  the  jury  understands  the 
matter.  I  may  say,  gentlemen,  you  perhaps  have 
learned  by  now  in  the  Federal  Court  it  is  ])rovided 
that  either  side  may  call  the  attention  of  the  Court 
to  any  particular  instructions  or  make  suggestions, 
even,  to  instructions  so  the  Court  may  if  it  so  de- 
sires, make  a  correction.  Courts  are  human,  and 
at  times  they  may  overlook  something.  Tliis  is  the 
only  place  where  counsel  can  except  to  instructions 
and  later  on  claim  an  error  in  the  Court's  insti'Uc- 
tions. 

So,  the  instructions  will  remain  as  I  have  given 
them  to  you,  and  I  think  you  understand  the  state- 
ment that  1  made  in  respcmse  to  Mr.  Taylor.  It 
was  merely  a  summary  of  what  I  had  giv<ni  you  in 
greater  detail  in  the  instructions." 

The  Jury  thereu])on  retired  to  deliberate  on  the 
case.  Thereaft-er  the  Jury  returned  into  Court  with 
the  following  verdict: 

^'United  States  District  Coui't,  Southcin  Dis- 
trict of  California,  Central  Division. 
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United  States  of  Ameiiea,  Plaintiff,  vs.  Jlni^h 
Wilton,  Defendant,  Xo.  l()r>12  T'liniinal. 

Verdict. 

We,  the  Jui'v  in  the  above  entith'd  Case,  tind  tlie 
defendant,  Hugh  Wilton,  guilty  as  charged  in  Count 
One,  guilty  as  charged  in  Count  TIitcm.',  -uilty  as 
charged  in  Count  Four,  guilty  as  chai-ged  in  Count 
Five,  guilty  as  charged  in  Count  Six,  and  guilty  as 
charged  in  Count  Seven. 

Dated,  Los  Angeles,  California,  March   15,  V,)AA. 

H.  K.  Bagley,  Foreman  of  the  Jury." 

The  Court:     So  say  all  of  you? 

Thereupon  the  Jury  was  excused. 

The  Coui't  thereupon  ordered  the  time  for  judg- 
ment be  continued  to  April  3,  1944,  and  at  said  time, 
sentenced  the  defendant  as  follows: 

Defendant  was  sentenced  to  ninety  days  in  Jail 
on  Count  One;  a  fine  of  $500.00  on  (\)UTit  11ire(- 
a  fine  of  $500.00  on  Count  Foui-,  a  tine  of  $500.00 
on  Count  Fiv(%  Six  and  Seven,  and  it  wjis  piovided 
that  the  ])ayme]it  of  $500.00  would  satisfy  a<ll  fines 
on  each  and  every  count  save  Count  One. 

A  noti^-e  of  a])peal  was  filed  and  chvfendant  re- 
leased on  his  own  reconnaissance,  U|)on  deposit  of 
the  sum  of*  .-'500.00  with  the  Clerk  of  tlic  Court. 

ASSIGNMENTS  OF   KRHOR 

The  (lereiidant  assigns  the   followinu"  as  <']'ror: 

T. 

The  T'oni't  cii'ed  in  denying  the  motion  that  the 
inforination  be  dismissed  and  the  (lefcndant  dis- 
charged. 
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II. 

The  Court  erred  in  sustaining  the  objection  to  \\\v 
following  question:  ''Q.  And  then  after  that  in- 
ventory was  made  can  you  tell  nie  whether  P^igueroa 
Street,  upon  which  these  })r()ijerties  abutted,  was 
widened?" 

III. 

The  Court  erred  in  sustaining  the  objection  to  the 
following  question:  '^Q.  Now  then,  approxi- 
mately what  was  the  date,  as  near  as  you  can  re- 
call, when  the  front  of  the  building  was  taken  off 
in  the  widening  of  Figueroa  Street?" 

IV. 

The  Court  erred  in  sustaining  the  objection  to  th(^ 
following  question:  '^Q.  What  were  your  in- 
structions, if  any?" 

V. 

The  Court  erred  in  sustaining  the  objection  to  the 
following  question:  "Q.  What  was  the  differ- 
ence?" 

VI. 

The  Court  erred  in  making  the  following  state- 
ment in  the  presence  of  the  Jury:  ''That  brings 
in  an  inquiry  as  to  the  reasonableness  of  the  rental, 
and  that  is  not  the  subject  of*  the  iiuiuii'N  in  this 
particular  case.  We  are  not  sitting  hei*e  i'e\'i(»wing 
the  acts  of  the  board. 

Fni'thermore,  it  is  apparent  that  at  tlic  tinic  of 
the  violation  that  is  charged  heiv,  he  had  lonu  \)vv\\ 
discharu-ed/' 
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VTI. 

Tiie  Court  <'1']-(mI  in  inakiii,*;  the  lollowin.i;-  stat(*- 
inciit   ill  \\\v  presence  of  the  jury: 

•'The  Coiii't  :  Tliei'e  is  only  one  ({uestion  involved 
here.  The  property  was  rei^istered  at  a  certain 
rental  })rioi'  to  the  date.  Tlie  question  is  whetliei- 
there  was  more  charged  than  tliat,  and  that  is  all 
there  is  in  this  lawsuit.  The  mere  I'aet  that  he 
rented  it  too  eliea])ly,  lie  is  just  out  of  hick/' 

VIII. 

Tlie  Court  erred  in  making  the  following  state- 
ment in  tlic^  presence  of  tlu'  Juiy: 

*'The  Court:  Well,  he  couldn't  rent  cheaply. 
His  remedy  is  to  apply  to  the  board  for  a  reclassi- 
fication in  the  light  of  the  conditions,  but  you 
couldn't,  in  this  case,  show  that  the  O.P.A.  made 
a  mistake  in  freezing  this  man's  rent  as  of  ]\Iareh 
1st  because  the  rentals  were  too  low. 

Good  Lord,  there  isn't  a  landlord  in  town  that 
wouldn't  ]nak(^  that  soi't  of  argument,  and  there 
isn't  aiiyone  who  doesn't  feel  it.  We  are  not  in  a 
position   to  do  that   in  this   lawsuit." 

TX. 

The  Court  eri'ed  in  making  the  Following  state- 
mcMit   in   the   pi'esence  of  the  Jury: 

''The  (lUestion  is,  is  it  a  valid  rei^ulatiou,  and 
was  it  \iolate(l,  and  that  is  all  there  is  to  this  law- 
suit, or  to  any  lawsuit  inv(»lvi!m-  the  O.P.A.  ^^'e 
try  them  all.  W(>  ha\-e  ti'ied  gasoline  ('oup(His  and 
all    soi-ts    of   tliinus.      We    didn't    iw    to    detei'mine 
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wlietliei-  tlioy  ou.ulit  to  have  only  so  many  oas  cou- 
])()ns,  so  many  ,2:allons  of  gas,  on  eacli  conpon.  oi* 
wlietlicr  they  were  rio-jit  in  limiting-  pei'sons  to  it 
because  if  we  did,  why,  we  would  enter  a  field  in 
which  the  Cons^ress  has  not  allowed  us  to  enter/' 

X. 

The  Court  erred  in  making-  the  following  state- 
ment in  the  presence  of  the  Jury: 

*^Yes,  it  is  more  of  an  argument  than  a  state- 
ment.   Did  you  go  back  the  following  day*?" 

XI. 

The  Court  erred  in  making  the  following  state- 
ment in  the  presence  of  the  Jury : 

*^The  Court:  That  isn't  the  point.  To  be  re- 
garded as  a  rooming  house  or  hotel,  you  should  be 
able  to  take  a  room  for  yourself,  for  one  person, 
for  the  night  with  the  usual  accommodations. 

You  can  pile  people  on  top  of  one  another,  but 
can  you  separate  the  apartment  so  that  the  Fili- 
pino sailor  could  have  one  room  and  an  American 
boy  the  next  one,  and  I  have  one  room,  and  all  have 
the  proper  accommodations f  Have  you  ever  donr 
thatr' 

XII. 

The  Court  erred  in  making  the  following  state- 
ment in  the  presence  of  the  Jury : 

'^The  Court:  If  you  go  into  this  I  am  going  to 
have  to  instruct  the  jury  as  a  mattei*  of  law  that  a 
person  cannot  double  the  numlxM*  of  tenants  in  an 
apai-tment,  raise  the  maximum  i-ent  and  tuiii  it  from 
an  apartment  to  a  rooming  house.'' 
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XITI. 

The  Toiu't  erred  in  iiiakiiiu'  the  follow  inir  stato- 
iiic'iit  ill  the  ])i'es('iic<'  of  the  Jury: 

'^The  Court:  Well,  that  is  liis  coiitcutiou.  'Hiat 
is  liis  defense,  tliat  hy  doublin,<;'  u])  lie  ehansred  it, 
and  it  still  i-eniains  an  apartment  and  has  to  he 
rented  as  a  unit  and  the  price  cannot  l>e  raised  ex- 
cept with  the  consent  of  the  Office  of  Price  Ad- 
ministi^ation,  which  it  is  conceded  he  has  never  h(^en 
l^iven  in  writin^^,  and  no  writing  ap])ears  here. 

You  will  answer  there,  of  course,  that  it  is  a  niat- 
tei-  to  consider  that  he  was  led  to  believe  that  it  was 
approved.  That  goes  to  his  good  faith,  to  the  ques- 
tion of  whether  he  did  it  wilfully  with  knowledge 
that  he  had  no  right  to  do  so.  That  is  why  I  al- 
lowed that  to  go  in. 

However,  wen  though  he  s])ent  $10,000.00  and 
made  them  as  desirable  as  the  Ambassador  Hotel, 
he  couldn't  raise  the  rent  either  by  doubling  the 
number  of  people  living'  there.  That  doesn't  change 
the  classification.'" 

XTV. 

1'he  Court  eri-ed  in  making  the  following  state- 
ment in  tlie  pr(\s<Mice  of  the  Jury: 

**The  Coui't:  Just  a  moment.  Don't  argue  tl^' 
case.  Youi'  lawyer*  is  i\  very  competent  man  ^o 
argue  youi*  case.  Vou  Just  answei*  the  (juestions. 
T  ain  rulii:g  on  a  (|nestion  of  law  liei-c.  It  is  for  tl'e 
jury  to  determine  whether  the  otTense  is  pi-oven  o]- 
not.      I    am  just    ruliim*  on   (|uestions  of  law." 
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XV. 

Tlie  Court  errod  in  making  the  followiiiu:  stntc- 
meut  in  the  ])r^senee  of  the  Jury: 

''The  Court:  The  Jury  is  instructed  to  disregard 
the  last  statement  as  being  an  argument  and  not  in 
answer  to  the  question.  I  want  to  warn  you  not  l'> 
indulge  in  these  kind  of  answers.  You  are  arguinL" 
your  case  to  the  jury,  which  is  the  province  of  your 
lawyer  and  is  not  proper  for  a  witness  to  do." 

XVI. 

The  Court  erred  in  making  the  following  state- 
ment in  the  presence  of  the  Jury: 

'^Let  him  answ^er  the  question.  You  are  asking 
him  the  question.  Don't  you  fall  into  the  same 
error  he  falls  into  or  I  will  have  two  of  you.'' 

XVII. 

The  Court  erred  in  making  the  following  state- 
ment in  the  presence  of  the  Jury : 

^*The  Court:  No.  You  can  answer  the  sj)ecific 
question.  You  have  been  in  court  before.  By  youj 
manner  I  can  tell,  but  you  haven't  evidently  ieniTied 
the  rules  of  evidence.  You  can't  go  on  and  make 
a  speech.  In  moving  pictures  they  do.  Tlu\v  ask 
a  man  a  question  and  he  gets  up  and  orates,  hut 
we  can't  do  that  here.  Not  in  AuKM'ican  r-ourts, 
anyway. ' ' 

XVIll. 

The  Court  erred  in  making  the  (oUowing  state- 
ment in  the  presence  of  the  Jury: 

**The  Court:     As  I  said,   I   am  ^oing  to  instinct 
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tlie  Jiii'v  as  I  have  ali'cady  said  that  he  coiiUJ  not, 
by  niakiii^-  <^x])0!iditures  of  money,  witliout  the  ap- 
proval of  ihc  ().!\A.  i-aisc  the  rent. 

In  otiier  words,  hd'orc  any  rent  is  raise(l.  a  man 
must  make  I'epi-esentations  to  entitle  In'm  t(»  n  dif- 
ferent elassifieation.  He  ean't  say,  M  spent  so 
much  money  and  therefore  I  want  moi-e  icnt,'  ])e- 
eause  tliat  is  a  violation  not  of  the  O.P.A.  rc^nhi- 
tions  themselves.  It  is  a  violation  of  the  Price 
Re,i;nlation  Act  because,  i^entlemen,  as  I  will  in- 
struct you,  the  function  of  the  O.P.A.  and  the  ]u)wer 
is  i^iven  by  the  Government  of  the  Tnited  States 
which  has  established  this  liody  to  re<j:ulate  ])rices 
and  merely  gives  the  O.P.A.  the  rii^ht  to  fill  in  the 
details. 

Congress  does  not  and  could  not  say  that  any- 
body violating  the  regulations  shall  be  guilty  of  an 
offens(\  All  the  O.P.A.  does  is  carry  out  the  iiitent 
of  Congress  in  the  Emergency  Price  Control  A<'1  oi* 
1942,  and  applies  to  the  control  of  all  ])7'ices. 

All  the  rationing  that  is  done,  the  rationing  of 
food,  gasoline,  and  limitations  of  fi'eezinu'  the 
wages,  rents  and  prices  are  done  undci*  this  one 
authorization  of  the  Congress,  and  Hie  Office  of 
Price  Administration  is  niei-ely  oiie  of  the  instru- 
mentalities i)y  wliich  Congress  authorizes  this  done. 
You  want  to  ix^Qi  away  from  the  idea  that  \\w  O.P.A. 
is  doing  these  things.  It  is  th(*  C(nmress  ol  the 
United  States  which  nutans  tlu*  jx'opje  ol*  the  Tnited 
States,  and  these  are  merely  details  ii]  canviiur  out 
the  intent   (►!*  th(»  ('Ongress." 


United  States  of  America  153 

XIX. 

The  Coiirt  erred  in  inakiii.^-  the  folh)\vi]i^U'  stiitc- 
ment  in  tlie  presence  of  the  Jury: 

*^I  am  ]K)t  going-  to  let  you  start  another  argu 
ment.     You  will   have  to  answer  the  question  yes 
or  no." 

XX. 

The  Court  erred  in  making  the  following  state- 
ment in  the  presence  of  the  Jury : 

^*The  Court:  Of  course,  this  witness'  testimony 
is  a  department  of  utter  confusion,  and  perhaps  I 
am  caught  up  in  the  confusion  that  results  from 
his  words." 

XXI. 

The  Court  erred  in  admitting  each  and  every  ex- 
hibit which  was  admitted  in  evidence. 

XXII. 

The  Couii  erred  in  giving  instructions  to  the 
Jury. 

XXIII. 

That  the  evidence  was  and  is  insufficient  to  sus- 
tain a  conviction  of  the  defendant  as  to  each  and 
every  count  of  the  amended  information. 

XXIV. 

That  the  evidence  was  and  is  insufficient  to  piove 
any  criminal  intent  on  the  j)art  of  the  defViKhnit. 

The  Trial  Couit  having,  at  ])roj)er  time,  duly  ex- 
tended the  time  of  defendant  witliin  which  to  )>7*o- 
pare,  serve,  have  settled  and  tile  his  hill  of*  excep- 
tions and  assiuTum^nts  of  eiror,  and  said  time  lia\- 
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ing  been  further  extended  by  an  order  of  tlie  Unitinl 
States  Cireuit  Court  of  A])peal  foi*  the  Ninth  Cir- 
cuit to  and  inehidinii'  November  1,  1944,  within 
wliich  to  serve  and  tih'  his  i>r()|)OS(Hl  bill  (d'  t^xee])- 
tions,  apix'lU'e  to  have  to  and  including  November 
10,  1944,  to  tile  amendments,  and  that  said  bill  of 
exce])tions  ))e  settled  on  or  before  November  IS, 
1944,  upon  the  stipulation  of  the  })arties  hereto, 
through  their  respective  attorneys,  the  Court  here- 
by settles  and  allows  the  foregoing,  togethei*  with 
the  original  exhibits  on  file,  as  the  bill  of  excei)tions 
herein. 

Done  in  open  Court  this  24th  day  of  November, 
1944. 

LEON  R.  YANKWICH 

District  Judge. 

STirnTLATION  FOR  SETTLEMENT  OF  TBE 
BILL  OF  EXCEPTIONS 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
twe(^n  the  j)ai'ties  to  the  above  entitUMJ  acti'-Ji, 
througli  their  i-esjXM'tive  attorneys,  that  the  fore- 
going, togethei'  with  the  original  exhibits  on  ille 
in  said  action,  may  be  a])])roved,  settU^l  and  ill- 
lowed  by  the  above  entitled  Court  as  the  bill  of  (w- 
c^eptions  of  defendant  and  a])pellant  on  appeal,  and 
that  said  biil  of  (exceptions  contains  all  of  the  evi- 
dence material  and  j)ertinent  to  a  consideration  of 
each  and  eveiy  assignment  of  error  asserted  antl 
contended   foi*  by  defendant  and  appellant. 
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Dated  this  23rd  day  of  November    1944. 

CHARLES  H.  CARR, 
United   States  Attorney, 
By     ERNEST    A.    TOLIN, 

Deputy   United   States  Attor- 
ney. 
Attorneys    for    Plaintiff    and 
Respondent. 
PAUL   TAYLOR  and   JOSEPH 
P.  GUERIN, 

Attorneys  for  Defendant  and 
Appellant. 

[Endorsed]:     Lodged   Nov.   1,   1944. 

[Endorsed]:     Filed  Nov.  24,  1944. 
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Introductory  Statement   Concerning   Questions 
Involved. 

This  is  an  appeal  from  a  judgment  of  conviction  under 
six  counts  of  an  Information  which  charged  a  violation 
of  a  Rent  Regulation  for  Housing.  The  defendant  was 
sentenced  to  a  fine  of  $500.00  and  to  90  days  in  jail  on 
Count  1.  The  case  was  tried  before  the  Honorable  Leon 
R.  Yankwich  and  a  jury. 

Each  count  of  the  Information  was  similar  in  charging 
that  the  defendant  for  a  certain  period  of  time  in  the 
latter  part  of  1943,  knowingly,  zcilfitlly  and  unlawfully 
received  rent  for  housing  accommodations  consisting  of  an 
apartment  described  only  l)y  number  and  street  address 
within  the  Los  Angeles  Defense  Rental  Area,  which  apart- 
ment unit  at  the  times  mentioned  had  a  maximum  rent 
less  than  the  amount  received  under  "Rent  Regulation  tor 


— 2— 

Housing  (8  Fed.  Reg.  7322),  issued  by  the  Administra- 
tor of  the  Office  of  Price  Administration,  pursuant  to  Sec- 
tion 2  of  the  Emergency  Price  Control  Act  of  1942." 

The  conviction   was  under  the   following  counts : 

Count  1,  which  charged  the  receipt  from  Mr.  and  Mrs. 
Edgar  M.  Mathews  of  rent  in  the  amount  of  $20.00  as 
two  zveeks  rent  for  the  period  September  28th  to  ()ctol)er 
12th,  1943,  for  the  housing  accommodations  consisting 
of  apartment  16  in  the  apartment  building  at  441  North 
Figueroa  Street,  Los  Angeles,  California,  which  apart- 
ment unit  at  all  times  mentioned  had  a  maximum  rent 
for  said  period  of  $8.00  under  the  above  mentioned  rent 
regulations. 

Count  3,  which  charged  the  receipt  from  Mr.  and  Mrs. 
Claude  W.  Hoffman  of  rent  in  the  amount  of  $20.00  as 
two  weeks  rent  for  the  period  December  1st  to  De- 
cember 15th,  1943,  for  the  housing  accommodations  con- 
sisting of  apartment  10  at  44  Xorth  Figueroa  Street, 
Los  Angeles,  California,  which  apartment  unit  at  all 
times  mentioned  had  a  maximum  rent  for  said  period  of 
$10.00  under  the  above  mentioned  rent   regulations. 

Count  4,  which  charged  the  receipt  from  Mr.  and  Mrs. 
H.  G.  Yost  of  rent  in  the  amount  of  $20.00  as  fzi'o  weeks 
rent  for  the  period  December  18th  to  December  25th, 
1943,  for  the  housing  accommodations  consisting  of 
apartment  11,  at  441  Xorth  Figueroa  Street,  Los  An- 
geles, California,  which  apartment  unit  at  all  times  men- 
tioned had  a  maximum  rent  for  said  j)eriod  of  $4.50  under 
the  above  mentioned  rent  regulations. 

Count  5,  which  charged  the  receipt  from  Mr.  and  Mrs. 
Mike  Cireen  in  the  amount  of  $10.00  as  one  week's  rent 
for  the  period   from  Dec.   11,   1943.  to  Dec.   IS.  1943,  for 


— 3— 

the  housing  acconinuxlations  consisting  of  apartment  3  at 
435  North  Figueroa  Street,  Los  Angeles,  California, 
which  apartment  unit  at  all  times  mentioned  had  a  max- 
imum rent  for  said  period  of  $3.75  under  the  above  men- 
tioned rent  regulations. 

Count  6,  which  charged  the  receipt  from  Mr.  John 
Doe  Bower  and  Mrs.  Georgia  Bower  in  the  amount  of 
$10.00  as  one  week's  rent  for  the  period  December  5th 
to  December  12th,  1943,  for  the  housing  accommodations 
consisting  of  apartment  4,  at  435  North  Figueroa  Street, 
Los  Angeles,  California,  which  apartment  unit  at  all 
times  mentioned  had  a  maximum  rent  for  said  period  of 
$4.38  under  the  above  mentioned  rent  regulations. 

Count  7,  which  charged  the  receipt  from  Mr.  John  Doe 
Bower  and  Mrs.  Georgia  Bower  in  the  amount  of  $10.00 
as  o}ie  week's  rent  for  the  period  December  12th  to  De- 
cember 19th,  1043,  for  the  housing  accommodations  con- 
sisting of  apartment  4,  at  435  North  Figueroa  Street, 
Los  Angeles,  CaHfornia,  which  apartment  unit  at  all 
times  mentioned  had  a  maximum  rent  for  said  period  of 
$4.38  under  the  above  mentioned  rent  regulations. 

The  particular  rent  regiilation  which  these  counts 
charge  was  violated  is  not  otherwise  described  in  the  In- 
formation than  by  the  parenthetical  references  to  the 
Federal  Register,  and  no  evidence  was  offered  as  to  the 
])rovisions  of  the  regulation,  its  manner  of  issuance,  or 
the  length  of  time  after  issuance  it  was  in  force. 

The  regulation  itself  was  not  introduced  in  evidence, 
nor  was  the  jury  informed  as  to  its  provisions. 

An  examination  of  8  Fed.  Reg.  page  7334  will  show- 
that  a  Rent  Regulation  for  Hotels  and  Roomini'    Houses 


was  published  on  the  same  day  as  the  regulation  referred 
to  in  the  information. 

An  examination  of  the  Rent  Regulation  for  Housing, 
8  Fed.  Reg.  7322,  Section  1(b)  "Housing  to  which  this 
regulation  does  not  a])ply,"  subdivision  3,  which  reads, 
"Rooms  or  other  housing  accommmodations  within  hotels 
or  rooming  houses  or  housing  accommodations  which 
nave  been  with  the  consent  of  the  administrator  brought 
under  the  control  of  the  rent  regulation  for  hotels  and 
rooming  houses  pursuant  to  the  provisions  of  that  regu- 
lation" would  seem  to  indicate  the  necessity,  in  connection 
with  property  such  as  the  one  here  involved,  of  |)roof  that 
the  consent  of  the  administrator  to  bring  the  property 
under  the  Rent  Regulation  for  Hotels  and  Rooming 
Houses  had  not  been  given.  No  such  evidence,  however, 
was  introduced. 

An  examination  of  the  last  mentioned  regulation  apply- 
ing to  rooming  houses,  Schedule  A  shows  that  the  date 
by  which  the  registration  statement  was  required  to  Ix^ 
filed  was  December  16th,  1942.  The  effective  date  of 
the  regulation  was  November  1st,  1^42,  and  the  max- 
imum rent  date,  March  1st,  1942.  These  dates  are  the 
same  as  those  provided  in  the  rent  regulation  for  housing. 

Although  the  jury  was  not  advised,  nor  did  the  trial 
court  consider  the  subject.  Section  5  of  the  regulation 
for  housing  provides  that  the  administrator  may  change 
maximum  rents  under  circumstances  which  arc  enumer- 
ated. The  adjustment,  according  to  this  section,  shall  be 
the  am(nmt  the  administrator  fmds  to  have  l)een.  on  the 
maximum  rent  date,  the  difference  in  the  rental  value  of 
the  hotising  accommodations  by  reason  of  the  change. 
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The  circumstances  under  which  the  administrator  is 
required  to  make  a  change,  as  provided  in  this  section,  are 

( 1 )  In  those  cases  involving  a  major  capital  improve- 
ment; 

(2)  An  increase  or  decrease  in  the  furniture,  furnish- 
ings or  equipment; 

(3)  An  increase  or  decrease  of  service; 

( 4)  An  increase  or  decrease  in  the  number  of  sub-ten- 
ants or  other  occupants. 

Section  5  further  provides  that  the  adjustment  shall  be 
on  the  basis  of  the  rent  which  the  administrator  finds  was 
generally  prevalent  in  the  defense  rental  area  on  com- 
para])le  housing  accommodations  on  the  maximum  rent 
(late  Although  under  paragraph  (a)  of  Section  5  the 
landlord  is  given  the  privilege  of  filing  a  petition  for 
adjustment  by  way  of  increase  in  the  maximum  rent, 
there  is  nothing  in  the  regulation  which  prevents  the  ad- 
ministrator from  consenting  to  an  adjustment  without  a 
petition.  This  subject  becomes  of  great  importance  in 
connection  with  certain  comments  of  the  court  made 
during  the  trial  of  this  case. 

The  statute  under  which  the  regulation  is  alleged  by 
the  government  to  have  been  issued  is  not  a  statute  which 
])enalizes  conduct  which  violates  the  regulation,  unless 
the  violation  is  wilful. 

Section  2  of  56  Stat.  23.  paragraph  (b)  provides  that 
whenever  in  the  judgment  of  the  administrator,  in  order 
to  effectuate  the  purposes  of  the  act,  it  is  necessary,  the 
administrator  shall  issue  a  declaration  setting  forth  the 
necessity  for,  and  the  recommendation  with  reference  to 
the  stabilization  of  rents  for  a  defense  area:  that  if  within 


sixty  days  rents  within  the  defense  area  have  not  been 
stabilized  in  accordance  with  the  recommendations,  the 
administrator  may  then  by  regulation  or  order  establish 
such  maximum  rent  or  rents  for  such  accommodations 
as  in  his  judgment  will  be  generally  fair  and  eciuitable. 
By  paragraph  (c)  the  administrator  is  given  a  i)road 
discretion  as  to  the  form  and  manner  of  any  regulation. 

Section  4  provides  that  it  shall  be  unlawful  to  demand 
or  receive  any  rent  for  any  defense  area  housing  accom- 
modations in  violation  of  any  order  or  regulation  under 
Section  2  or  of  any  price  schedule  effective  in  accordance 
with  the  provisions  of  Section  206  or  any  regulation  un- 
der Section  202(b)  or  205(f). 

Section  206  refers  to  schedules  established  prior  to  the 
date  under  which  the  price  administrator  took  office. 

Section  202(b)  has  reference  to  regulations  requiring 
the  furnishing  of  information  and  the  keeping  of  records. 

Section  203(f)  is  a  part  of  the  statute  entitled  '*En- 
forcement"  and  makes  provision  for  certain  regulations 
where  licenses  are  reqtiired. 

Under  this  title  of  "Enforcement"  Section  203  prcnides 
in  paragraph  (a)  for  the  issuance  of  an  injunction  and 
in  paragraph  (b)  that  any  person  who  wilfully  violates 
any  provision  of  Section  4  of  the  act  (which  is  the  section 
stating  certain  acts  are  unlawful)  and  is  placed  under  a 
general  heading  ''Prohibitions,"  shall  u]X)n  conviction  be 
subject  to  a  fine  of  not  more  than  $3,00().(X)  nor  to  impris- 
onment of  not  more  than  2  years  in  the  case  of  a  violation 
of  Section  4(c)  violation  by  officials  and  for  not  more  than 
one  year  in  all  other  cases,  or  to  both  such  fme  and  im- 
prisonment. 
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The  fine  in  this  case  evidently  was  imposed  under  Sec- 
tion 205,  paragraph  6. 

Paragraph  (d)  of  Section  205  provides: 

'*No  person  shall  be  held  liable  for  damages  or 
penalties  in  any  Federal,  State  or  Territorial  court 
on  any  grounds  for  or  in  respect  of  anything  done 
or  admitted  to  be  done  in  good  faith  pursuant  to  any 
provisions  of  this  act  or  any  regulations,  order,  price 
schedule  requirement  or  agreement  thereunder  or 
under  any  price  schedule  of  the  Administrator  of  the 
Office  of  Price  Administration  or  of  the  Adminis- 
trator of  the  Office  of  Price  Administrator  and  Civ- 
ilian Supply,  notv^ithstanding  that  subsequently  such 
provisions,  regulation,  order,  price  schedule  require- 
ment or  agreement  may  be  modified,  rescinded  or 
determined  to  be  invalid."   (Itahcs  ours.) 

We  have  referred  to  these  various  provisions  of  the 
act  to  show  how  interrelated,  how  complicated  and  how 
technical  they  are,  for  which  reason,  no  doubt,  it  is  the 
clear  intent  of  the  statute  not  to  punish  a  violation  unless 
the  violation  was  in  bad  faith.  In  short,  it  will  be  our 
contention  that  evidence  of  attempted  compliance  with 
the  provisions  of  the  act  showing  good  faith,  is  sufiicient 
to  prevent  a  conviction.  The  government  must  very  defi- 
nitely prove  the  violation  was  wilful  before  the  conviction 
can  ])e  upheld.  Charges  for  accommodations  made  in 
this  case  were  not  in  violation  of  the  Regulation  for  Ho- 
tels and  Rooming  Houses  (if  there  was  any  violation  at 
all)  and  the  number  of  forms  filed  with  the  Office  of 
Price  Administration  and  ap])arently  accepted  by  that 
office  and  the  number  of  conferences  there  together  with 


the  stamp  on  the  registration  filed  under  the  other  regu- 
lation "Must  Be  Registered  Again"  (Exhibits  1  and  2) 
is  evidence  of  good  faith.  The  instructions  to  the  jury 
did  not  give  the  defendant  the  benefit  of  this  provision. 

We  shall  show: 

1.  Prejudicial  error  in  instructions  which  (li(J  not  state 
the  law  which  governs  this  case. 

2.  The  evidence  does  not  support  the  conviction. 

The  Evidence. 

The  government  called  a  former  manager,  Madge 
Bentley,  who  testified  that  the  rental  on  apartment  10 
(Count  1)  on  March  1st,  1942,  was  $16.00  per  month 
and  that  at  the  time  the  apartment  was  unfurnished  [R.  p. 
52]  ;  that  the  rental  on  apartment  10  (Count  3)  on  the  1st 
day  of  March,  1942,  was  $20.00  per  month.  'Tt  was  i)ar- 
tially  furnished,  I  believe."  That  the  rental  on  ai)artinent 
11  (Count  4)  on  the  1st  day  of  March,  1942,  was  $lcS.(X) 
per  mouth:  it  was  j)artiall\-  I'urnished.  That  the  rental 
on  apartment  4  (Counts  6  and  7)  on  the  1st  day  of  March, 
1942,  was  $17.50  a  month;  it  was  rented  furnished.  That 
the  rental  on  apartment  3  (Count  5)  on  March  1,  1942, 
was  $15.00  a  month:  it  was  partly  furnished. 

While  this  witness  was  testifying  the  coui-t  unnecessa- 
rily and  outside  of  the  issues  brought  out  to  the  prejudice 
of  the  defendant  that  the  apartment  was  in  a  working 
I)ersons'  neighborhood  and  accommodated  the  poorer 
class  of  j)eo|)le    |R.  p.   54]. 

That  in  a])artment  10  there  were  perhai)s  a  table,  a 
dresser  and  a  kitchen  chair;  that  in  apartment  11  there 
were  a  dresser,  a  dressing  table,  a  table  and  two  chairs: 
that  in  apartment  3  there  were  a  coui)le  of  dressers,  just 
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a  small  amount  of  furniture ;  in  apartment  4  there  were 
a  chair,  table,  dresser,  bed,  stove  and  curtains. 

This  witness  did  not  describe  the  number  of  rooms  in 
the  respective  apartments  nor  did  this  witness  give  any 
evidence  to  show  that  the  apartments  referred  to  by  this 
zvitness  were  the  same  as  to  their  rooming  accommoda- 
tions with  the  apartments  for  which  witnesses  testified 
they  paid  rent  in  excess  of  the  maximum. 

In  support  of  the  receipt  of  payments  of  rent  in  excess 
of  the  maximum,  the  government  offered  the  following 
testimony  : 

As  to  Count  1,  Mrs.  Mathews  testified  [R.  pp.  57-60] 
that  she  lived  in  apartment  16  and  that  she  paid  $20.00  to 
Mr.  Wilton  referred  to  in  the  government's  Exhibit  6 
which  is  a  receipt  for  $20.00  but  does  not  show^  the  ap- 
plication of  the  payment,  i.e.,  whether  it  was  for  rent  or 
something  else.  She  testified  that  she  supposed  this  pay- 
ment was  for  rent.  ''Our  rent  was  paid  way  in  the  future 
at  that  time."  '*T  paid  the  money  to  apply  as  rent  on  the 
j)lace."  "When  1  took  the  apartment  I  was  told  that  the 
rent  was  $10.00.  There  were  a  few^  pieces  of  furniture. 
A  bed,  a  chair  or  two,  a  table  and  a  broken  down  case. 
There  were  two  rooms  w^ith  the  kitchen  and  bath.  One 
sleeping  room.     fR.  p.  57.] 

On  cross-examination  this  witness  testified  she  did  not 
have  to  pay  any  rent;  that  she  did  not  owe  Mr.  Wilton 
any  rent  and  she  couldn't  say  what  the  last  rent  paid 
was  [R.  p.  50].  She  also  testified  that  when  she  moved 
in  there  was  a  dressser  and  there  were  three  dressers 
when  she  left   fR.  p.  60]. 

Assuming  that  the  evidence  showed  that  the  maximum 
rental  for  the  apartment  occupied  by  Mrs.  Mathews  was 
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$8.00  for  the  two  weeks,  Sept.  28th,  1943,  to  Oct.  12th, 
1943,  as  charged  in  the  information,  this  witness  did  not 
testify  that  the  $20.00  which  she  paid  to  Mr.  Wilton  was 
for  the  period  of  time,  Sept.  28th,  1943,  to  (Jet.  12,  1943, 
or  for  any  two  weeks'  period.  According  to  this  witness 
the  sum  of  twenty  dollars  was  j^aid  "to  apply  as  rent  on 
the  place,"  and  as  a  result  of  the  payment  "Our  rent  was 
paid  way  in  the  future  at  that  time/' 

There  is  in  connection  with  Count  1,  as  well  as  in  con- 
nection with  all  the  other  counts,  the  (juestion  whether  a 
monthly  rental  on  March  1,  1942,  establishes  a  maximum 
rental  of  the  same  accommodations  when  rented  semi- 
monthly or  on  a  weekly  basis. 

Furthermore,  as  to  apartment  16  we  are  left  entirely 
without  evidence  as  to  whether  this  apartment  when  rent- 
ed on  March  1,  1942,  had  the  same  number  of  rooms  as 
when  rented  to  Mrs.  Mathews.  The  rent  on  March  1, 
1942,  according  to  Madge  Bentley  was  for  an  unfurnished 
apartment,  but  the  rent,  regardless  of  the  period  of  time 
covered,  as  paid  by  Mrs.  Mathews  was  for  a  furnished 
apartment.  This  was  not  the  same  housing  accommoda- 
tions as  rented  on  March  1,  1942. 

As  to  Count  3,  Claude  W.  Hoffman  testified  that  he 
lived  in  apartment  10  with  a  wife  and  two  children.  The 
apartment  had  a  kitchen,  dining  room,  bedroom  and  bath ; 
that  the  government's  Exhibit  7  for  a  total  of  $25.05 
included  two  items  of  $10.00  each  respectively  for  rent 
from  December  1st  to  December  8th,  1943,  and  from  De- 
cember 8th  to  December  15th,  1043;  that  the  apartment 
was  partially  furnished;  that  the  amount  of  $23.21  in- 
cluded the  rent  referred  to  and  moving  charge  of  $3.21, 
paid  to  Mr.  Wilton.  lie  did  not  exi)lain  the  item  of 
$1.84  for  gas. 
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The  government's  Exhibit  7  shows  the  following: 

''Rate  O.  P.  A.  Reg.  4  people  $10.50.  Gas  &  Elect, 
will  be  paid  by  tenant  above  Min.  1.35  Rental  Agree- 
ment to  be  signed  later." 

As  to  Count  4  Mrs.  Mary  Yost  testified  that  she  lived 
at  apartment  14,  with  her  husband  and  three  children,  the 
apartment  consisting  of  a  living  room,  dining  room,  bath 
and  kitchen  and  two  in-a-door  beds  and  that  she  occupied 
this  apartment  in  December,  1943;  that  Mr.  Wilton  in  a 
certain  conversation  said  he  was  ''charging  $10.00  a  week 
for  the  rooms  or  for  the  apartment  which  wasn't  wholly 
furnished."  [R.  p.  63.] 

With  reference  to  the  government's  Exhibit  8,  which 
does  not  designate  what  apartment  the  receipt  covers,  this 
witness  testified  that  she  paid  the  week's  rent  shown  in 
the  receipt  for  apartment  No.  12.  There  is  no  evidence 
that  the  defendant  received  more  than  the  maximum  rent 
for  apartment  11.  This  witness  did  not  mention  apart- 
ment 11. 

As  to  Count  5  Mrs.  Louise  Green  testified  that  she  lived 
at  435  North  Figueroa  Street  for  the  period  from  Decem- 
ber 11th  to  December  18th,  1943;  she  did  not  designate  the 
apartment  in  w^hich  she  lived  and  for  which  she  i)aid  rem 
either  by  number  or  by  description,  except  that  it  consisted 
of  a  living  room,  dining  room,  bathroom  and  kitchen  and 
two  wall  beds.  Whether  the  rent  paid  by  Mrs.  Green  was 
for  ai)artment  #3  during  the  period  in  which  it  is  charged 
more  than  the  maximum  rent  was  paid  is  left  wholly  to 
conjecture.  The  government's  recci])t  Exhibit  r>  for  $15.(K) 
does  not  indicate  the  apartment  covered  b\  the  receipt. 
Mrs.  (ireen  testified  she  i)aid  rent  to  Mr.  Wilton  of  SIO.OO 
a  week.  She  was  not  even  certain  of  this  for  she  also  said 
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"I  don't  know  whether  I  paid  it  to  Mr.  Wilton  or  to  Mr. 
Fenkell."     Mr.  I^>nkell  was  never  identified. 

Counts  6  and  7  are  for  amounts  received  from  Mr.  and 
Mrs.  Bowers  in  excess  of  the  maximum  for  apartment  4 
covering  respectively  the  periods  December  3th  to  De- 
cember 12th,  and  December  12th  tu  December  19th,  1943. 
Mrs.  Georgia  Bowers  testified  that  she  Vwtd  with  her 
husband  and  two  children  at  435  North  Figueroa,  and 
that  the  apartment  consisted  of  two  rooms,  bath  and 
kitchen;  that  the  apartment  had  a  kitchen,  a  living  room 
and  a  bedroom;  that  Mr.  Wilton  told  her  the  rent  was 
$10.00  a  week,  which  she  paid.  She  testified  Exhibit  10 
was  a  rent  receipt  and  thai  she  i)aid  the  amonnl  shown 
by  the  receipt.  Exhibit  1 1  was  another  rent  receipt  but 
these  receipts  covered  rents  from  December  5th  to  De- 
cember 19th,  1943;  that  she  had  some  furniture  in  the 
kitchen  and  in  the  living  room.  This  witness  did  not 
testify  as  to  the  particular  apartment  for  which  the  rent 
was  paid. 


In  addition  to  the  foregoing  testimony,  the  government 
called  Gladys  llifif,  an  employee  of  the  Office  o\  Price 
Administration,  who  was  the  supervisor  of  registration  in 
rent  control,  employed  there  since  Xovember,  1942,  and 
who  had  charge  of  the  files  in  the  area  rent  ofTicc.  This 
witness  identified  government's  Exhibits  1  and  2  for 
identification,    which    were    siibsecitiently   admitted. 

These  exhibits  consist  of  six  registrations  of  the  apart- 
ments. At  best  they  only  indicate  the  maximimi  rent  was 
as  testified  to  by  Madge  Bentle}-,  namely  apartment  16 
(Count  1)  $16.(X)  per  month:  apartment  10  (Count  3) 
$20.00  per   nionlli;  apartment    11    {Couui   4)   $18.00  per 
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month;  apartment  4  (Count  6)  $17.50  per  month;  apart- 
ment 3  (Count  5)  $15.00  per  month.  The  rent  on  any 
basis  other  than  a  monthly  basis  is  not  indicated.  The 
numl)er  of  rooms  in  each  apartment  is  not  indicated. 

On  cross-examination  Mrs.  Iliff  was  asked  to  explain 
the  stamp  on  Exhibits  1  and  2  as  to  re-registration.  Her 
testimony  was  contradictory  and  confusing.  She  did  not 
know  who  put  the  stamp  there.  She  said,  "At  some  time 
and  place  there  was  a  re-registration  of  some  sort.  It 
was  brought  before  me  for  approval  and  it  was  not 
granted."  She  told  of  an  investigation  apparently  fol- 
lowing the  filing  of  registration  forms  under  the  Regu- 
lation for  Hotels,  etc. 

Georgia  Burns  was  called  by  the  government.  She 
testified  that  in  September,  1943,  she  received  from  the 
defendant  a  form  with  respect  to  ''A  proposal  to  register 
certain  property  as  a  rooming  house."  She  identified  and 
there  was  introduced  in  evidence,  government's  Exhibits 
4  and  5.  These  exhibits  are  in  the  form  apparently 
adopted  for  hotels  and  rooming  houses  under  the  Regu- 
lations with  reference  to  the  same  found  in  8  Fed.  Reg. 
page  7334.  The  rates  for  the  rooms  referred  to  dei)end 
in  i)art  upon  the  number  of  persons  occupying  the  same. 
Roooms  21,  24,  25,  29,  30,  34-37,  39  and  40  are  listed 
on  Exhibit  4  and  rooms  1-6,  8,  9,  11  and  19  (^n  Exhibit  5. 

This  witness  testified  there  was  a  great  deal  of  con- 
versation with  Mr.  Wilton  because  ''these  apartments" 
were  originally  listed  under  the  apartment  form.  Mr. 
Wilton  said,  according  to  this  witness,  that  he  had  de- 
cided to  break  uj)  the  flats  which  had  been  occupied  by 
only  one  family  and  he  intended  to  make  them  available 
for  five  or  six  families  by  renting  out  rooms.  He  dis- 
cussed the   forms  which  he  should  use    fR.  p.  67].     This 
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witness  said  that  government's  Exhibits  4  and  5  were 
filled  out  and  some  other  forms  like  them.  She  said  "He 
registered  them  with  me  on  or  about  the  date  they  bear, 
September  28th,  1943."  This  witness  denied  that  she 
told  Mr.  Wilton  he  was  authorized  to  go  ahead  and 
charge  the  indicated  prices.     She  testified: 

''He  told  me  that  he  had  reha])ilitated  these  flats 
and  got  them  into  good  condition  lor  renting  in  a 
rooming  house  condition  rather  than  as  apartments 
as  they  had  been,  and  so  1  then  told  him  that  we 
would  accept  the  registration.  That  is  what  we  do, 
and  it  goes  into  the  examination  department  for  an 
inspection.  I  have  no  authority  other  than  just  to 
simply  accept  the  registration  and  then  he  had  to 
wait  an  approval  before  he  could  receive  an  O.  K. 
on  that  registration.  He  was  very  anxious  to  have 
it  approved  so  that  he  could  go  ahead."  [R.  p.  68.] 
(Italics  ours.) 

She  said  she  told  Mr.  Wilton  an  inspection  would  be 
had  and  after  this  he  came  in  and  she  told  him  it  had 
not  been  approved.  He  said  he  couldn't  wait ;  that  his 
attorney  had  said  he  could  operate  it  that  way  without 
the  registration. 

On  cross-examination  she  was  certain  that  she  did  not 
say  that  Mrs.  lliff  was  the  one  to  approve  the  registra- 
tion; that  she  could  not  tell  how  many  registrations  or 
re-registrations  were  made  by  Mr.  Wilton,  nor  did  she 
know  the  dates.  ''It  was  cner  quite  a  period  of  time  in 
the  year   1943." 

Kate  Barney  was  called  by  the  government  and  testi- 
fied that  she  inspected  the  premises  at  441  and  435  North 
Figueroa   Street,   but   without   seeing    Exhibits  4  and   5 ; 
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that  Mr.  Wilton  gave  her  the  details  as  to  the  number  of 
rooms  in  each  apartment  and  the  number  of  occupants  as 
of  March  1st,  1942,  and  how  many  were  living  there  at 
the  time  of  the  inspection;  that  he  gave  her  information 
as  to  whether  the  apartments  were  furnished  or  un- 
furnished and  what  rentals  were  then  being  charged  and 
the  amount  of  the  utilities  that  were  being  paid  either  by 
the  landlord  or  by  the  tenants  [R.  p.  71  J.  She  also  testi- 
fied that  there  were  no  rooms  which  she  found  which  were 
rented  solely  for  sleeping  purposes,  but  Mr.  Wilton  would 
state  how  many  rooms  there  were  in  the  different  apart- 
ments. As  an  example  of  her  work  she  stated  that  apart- 
ment 16  was  listed  as  a  three  room  apartment,  toilet  and 
bath,  and  rented  for  $10.00  a  week  with  the  water  paid 
for  by  the  landlord;  that  there  was  one  occupant  as  oi 
March  1st,  1942,  and  two  on  the  date  of  inspection.  [R. 
p.  72.] 

On  cross-examination  the  witness  said  "Every  place  I 
went  in  and  saw  myself,  I  found  that  Mr.  Wilton's  state- 
ments were  verified." 

On  questions  by  the  court,  the  witness  stated  that  the 
units  were  separate  housing  units  because  of  the  bath: 
that  the  units  were  not  so  arranged  that  one  could  shut  a 
door  and  occupy  rooms  separately  so  that  different  i)er- 
sons  not  belonging  to  the  same  family  could  (Kcupy  them; 
that  she  did  not  discuss  with  Mr.  Wilton  the  rc(|uirements 
of  a  rooming  house  as  distinguished  from  an  ai)artment 
house.  "It  was  right  before  our  eyes  that  it  was  an  apart- 
ment house." 
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At  the  close  ol  the  government's  case,  the  defendant's 
counsel  moved  to  dismiss  the  information  and  discharge 
the  defendant.  The  motion  was  denied.  The  defendant's 
motion  was  based  upcni  the  contention  that  the  housing 
accommodations  rented  on  March  1st,  1942,  were  not  the 
same  as  the  accommodations  for  which  the  rents  were 
charged  on  the  respective  dates  on  which  it  was  alleged 
the  charges  made  exceeded  the  maximum  allowed  and 
that  a  violation,  if  any,  of  the  maximum  rental  regulation 
was  not  wilful  because  of  the  many  attempts  made  by  the 
defendant  Wilton  to  comply  with  the  requirements  of  the 
law  and  the  assurances  given  to  him  by  government  em- 
ployees that  he  was  proceeding  in  the  proi)er  manner. 

The  defendant  called  as  his  first  witness,  R.  M.  Craw- 
ford, who  was  trustee  in  bankruptcy  of  certain  companies 
up  to  December  1st,  1942.  Among  the  assets  of  these 
companies  were  the  properties  in  which  the  apartments 
were  located  which  were  the  subject  matter  of  this  case. 
This  witness  testified  that  on  account  of  a  widening  of 
Figueroa  Street,  a  new  front  was  put  on  the  f)roperty  in 
1940,  after  which  authority  was  given  to  some  j)erson 
to  rent  the  building  |  R.  p.  78J.  A  (juestion  as  to  the 
instructions  given  to  stich  person  or  persons  was  objected 
to  upon  the  ground  that  it  was  irrelevant,  immaterial  and 
hearsay.  Thereupon  the  defendant  offered  to  prove  that 
the  instructions  were  that  the  j)remises  be  rented  for 
whatever  could  be  obtained,  with  the  view  only  of  provid- 
ing sufficient  revenue  to  jjay  the  costs  of  administering 
the  bankruptcy. 
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In  sustaining  the  objection,  the  court  made  a  most  un- 
fortunate statement,  prejudicial  to  the  defendant.  The 
court  stated  [R.  p.  79] : 

'*There  is  only  one  question  involved  here.  The 
property  was  registered  at  a  certain  rental  prior  to 
the  date.  The  question  is  whether  there  was  more 
charged  than  that,  and  that  is  all  there  is  in  this 
lawsuit.  The  mere  fact  that  he  rented  it  too  cheaply, 
he  is  just  out  of  luck." 

"Well,  he  couldn't  rent  cheaply.  His  remedy  is 
to  apply  to  the  board  for  a  reclassification  in  the  light 
of  the  conditions,  but  you  couldn't  in  this  case,  show 
that  the  O.  P.  A.  made  a  mistake  in  freezing  this 
man's  rent  as  of  March  1st  because  the  rentals  were 
too  low." 

Upon  urging  that  the  evidence  was  relevant  as  to  wheth- 
er or  not  the  relationship  of  landlord  and  tenant  existed 
as  between  the  trustee  in  bankruptcy  and  a  tenant  |R.  p. 
80],  the  court  said,  among  other  things: 

'T  don't  think  you  can  show  in  this  case  that  the 
rentals  as  of  March  1st  were  not  fair  rentals  and 
that  for  that  reason  he  had  a  right  to  charge  more. 
His  remedy,  he  having  made  the  original  registra- 
tion, or  the  original  registration  having  been  made 
during  the  incumbency,  was  to  apply  for  relief  to 
the    administrative   agency." 

''Not  having  done  so,  they  couldn't  go  out  and 
violate  the  law  and  then  say  that  the  rents  were  too 
low,  because  otherwise  1  would  have  to  take  the  jury 
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out  to  the  premises  and  have  them  go  into  these 
apartments,  and  from  the  expressions  on  the  faces 
of  some  of  the  ladies  who  live  there,  we  would  have 
to  determine  whether  that  much  oui^ht  to  have  been 
charged  for  that  sort  of  an  apartment,  which  pro- 
vision the  law  does  not  take  care  of." 

Again  at  j)age  82  of  the  record,  the  court  said: 

''The  question  is,  is  it  a  valid  regulation,  and  was 
it  violated,  and  that  is  all  there  is  to  this  lawsuit,  or 
to  any  lawsuit  involving  the  O.  P.  A.  We  try  them 
aU  .  .  /' 

The  witness  Crawford  stated  that  he  had  given  Mr. 
Wilton  a  list  of  the  apartments  and  a  list  of  the  rentals 
charged  as  of  March  1st,  1942,  but  that  he  did  not  know 
of  his  own  knowledge  abotit  any  particular  unit. 

The  purpose  of  the  defendant's  offer  was  to  show  by 
the  trustee  in  bankruptcy  that  the  apartments  in  question 
as  of  March  1st,  1942,  had  not  been  rented  in  the  ordi- 
nary course  of  business  but  that  persons  had  been  i)er- 
mitted  to  occupy  them  for  almost  any  amount  in  order  to 
produce  enough  income  to  i)ay  the  bankruptcy  administra- 
tion costs.  This  evidence  would  not  have  changed  the 
rent  paid  by  any  occupant  as  of  March  1st,  1942,  but  it 
would  have  shown  the  reason  for  the  course  |  ursued  l\v 
Mr.  Wilton,  as  will  presently  be  shown  by  Mr.  Wilton's 
testimony. 

Amid  the  technicalities  of  a  new  law  and  numerous 
regulations  Mr.  Wilton  sought  to  make  the  Ix^st  use  of 
his  property  allowing  as  many  occupants  as  ixjssible  and 
to  obtain  onlv  a   fair  return  thereon. 
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Direct  Examination  of  Mr.  Wilton. 

Hugh  Wilton,  the  defendant,  took  the  stand  on  his  own 
behalf  and  said  he  had  not  been  connected  with  the  prem- 
ises prior  to  December,  1942  (except  before  1938)  ;  that 
at  the  time  he  received  the  Hst  from  Mr.  Crawford  he 
checked  some  of  the  apartments;  he  found  apartment  16 
was  unfurnished  so  far  as  the  landlord  was  concerned, 
the  furniture  being  claimed  by  the  tenant  (Count  1). 

He  said  the  tenants  of  apartment  11  identified  the  din 
ing-  room  table  and  three  chairs  as  belonging  to  the  land- 
lord (Count  4).  When  the  tenant  moved  out  of  apart- 
ment 11  she  left  two  dining  room  chairs  and  possibly  a 
rocking  chair  [R.  p.  86].  There  was  some  furniture  in 
apartment  4  (Counts  6  and  7,  see  R.  pp.  86-87]. 

The  defendant  testified: 

"At  the  present  time  seven  people  live  in  apart- 
ment No.  16,  a  man,  wife  and  five  children." 

Q.  How  many  people  are  living  in  Apartment 
No.  10?" 

Upon  objection  to  this  question,  the  following  took 
place : 

"The  Court :  How  many  live  there  now,  or  ra- 
ther, lived  there  on  the  date  in  question? 

"Mr.  Taylor:     On  March  1,  1942? 

"The  Court:  Yes.  The  only  dates  that  we  are 
interested  in  are  the  dates  set  forth  in  the  indictment. 
We  are  not  interested  in  the  now." 

Thereui)on  the  witness  continued: 

"Mr.  and  Mrs.  Mathews  were  all  the  tenants  in  oc- 
cupancy in  Apartment  Xo.  16.  Mr.  and  Mrs.  Hoff- 
man live  in  apartment  Xo.    10.    Mr.  and  Mrs.  Yost 
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and  their  three  children  live  (sic)  in  Apartment  No. 
11.  When  Mr.  and  Mrs.  Green  Hved  (sic)  in  Apart- 
ment No.  3  there  were  three  in  the  family,  including 
one  child.  *  *  *  \];i-  ^nd  Mrs.  Bowers  and 
two  children  lived  (sic)  in  Apartment  Xo.  4.*' 

This  testimony  does  not  supply  the  omissions  under 
Counts  4,  5,  6,  and  7  of  any  testimony  that  the  rentals 
paid  for  the  j)criod  referred  to  in  the  information  were 
for  the  housing  accommodations  described  in  the  Informa- 
tion. It  cannot  he  ascertained  when  the  parties  mentioned 
by  Mr.  Wilton  were  living  in  the  apartments  to  which 
he  referred. 

Mr.  Wilton  testified  to  a  conversation  on  b'ebruar\ 
6th,  1943,  with  attorney  Warren  L.  Shobart  at  the  O.  P. 
A.,  in  which  Shobart  said  that  the  intent  of  Congress  was 
to  house  more  people  in  units ;  that  there  was  no  way  of 
getting  additional  housing;  that  he  hoped  he  would  take 
in  children;  that  $10.00  would  be  a  fair  charge  for  the 
first  tenant  over  the  nominal  tenancy  and  he  would  see 
that  this  was  approved  [R.  p.  89].  This  conversation 
was  never  denied. 

Mr.  Wilton  consulted  Mr.  Rartlett,  his  attorney,  and 
told  Mr.  Rartlett  that  Mr.  Shobart  had  said  there  was 
no  way  by  which  new  rates  could  be  obtained  upon  a 
vacant  apartment;  that  the  apartments  should  be  filled 
and  then  the  matter  taken  up   |  R.  p.  ^>0|. 

Mr.  Wilton  said  that  he  went  down  to  the  Office  n\ 
Price  Administration  with  the  list  of  work  done  by  the 
expendittire  of  $4,000  out  of  $7,000  in  reconditioning  the 
apartment  |  R.  f).  01].  The  witness  continued  by  stating 
that  be  had  67  rooms  and  tbc  t'orni  first  given  to  biiii 
after  lie  bad  completed  the  work  was  for  v^O  rooms;  that 


—21— 

he  went  lour  or  five  times  to  see  about  this;  that  he  was 
advised  that  when  three-fourths  of  the  orig-inal  tenants 
had  left  the  building  it  could  be  re-registered  on  a  room- 
ing house  form   |  R.  p.  92]. 

The  witness  said  in  all  there  were  hvt  petitions  |  R.  p. 
93]  and  on  the  fourth  petition  there  was  a  change  made 
as  to  certain  kitchens  and  baths  [R.  p.  94];  that  the 
health  authorities  had  asked  to  have  a  bath  accessible  to 
all  apartments  on  each  floor,  one  for  women  and  one  for 
men  and  these  baths  were  pointed  out  to  Mrs.  Burns  |R. 
p.  94] .  The  details  were  gone  over  with  a  Mrs.  riifif 
of  the  O.  P.  A.  Seven  applications  were  built  up  [R.  p. 
95].  Mrs.  Burns  said  'They  have  granted  ...  we  have 
granted  you,  Mr.  Wilton,  the  privilege  of  re-registering 
your  buildings  on  this  form  and  it  is  effective  Februarv 
13th,  1943."  fR.  p.  96.]  Later  Mrs.  Burns  referred  to 
having  trouble  with  one  of  the  re-registration  forms  and 
then  said  there  would  be  an  insj)ection. 

The  inspection  was  made  by  Mrs.  Barney  and  the  na- 
ture of  the  inspection  was  described  by  the  witness.  The 
witness  identified  Exhibit  A  as  the  third  registration  and 
in  the  margin  it  shows  apartments  which  are  unfurnished 
and  the  ones  which  were  furnished.  There  are  67  r(X)ms 
shown  on  this  form.  Some  of  the  apartments  have  three 
doors  into  the  hall.  Mrs.  Burns  wrote  February  1st. 
1943,  as  the  effective  day  of  this  registration  but  "1  got 
my  copy  about  July  13th,  1943"  |R.  p.  101].  This  ex- 
hibit  was  introduced  in  evidence  and  is  the  registration 
on   the   Hotel  and   Rooming   House  Regulation   form. 

The  court   asked: 

"Did  you  ever  take  a  room  t'rom  an  apartment  and 
rent  it  to  a  single  person?" 
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The  answer  seemed  somewhat  confusing  so  that  the 
court  said: 

"To  be  regarded  as  a  rooming  house  or  hotel,  you 
should  be  able  to  take  a  room  for  yourself,  for  one 
person,  for  the  night  with  the  usual  accommoda- 
tions." 

The  witness  answered  in  the  affirmative  as  to  renting 
one  room. 

The  comment  of  the  court  as  to  what  rooming  accom- 
modations are  to  be  regarded  as  a  rooming  house  was  not 
in  accordance  with  the  regulations,  in  that  the  regula- 
tions permit  the  arbitrary  classification  of  housing  ac- 
commodations as  a  rooming  house  when  consent  is  ob- 
tained from  the  administrator  [R.  p.  104]. 

At  page  104  of  the  record,  the  witness  made  clear  that 
the  apartments  have  connecting  doors  from  one  room  to 
another  so  that  the  rooms  could  be  separately  used  or 
used  as  apartment  units  and  that  there  were  certain  rooms 
which  could  l)e  rented  separately. 

The  witness  stated  that  no  one  ever  told  him  a  ])etition 
was  necessary  in  connection  with  a  reregistration  but  that 
Mrs.  Burns  told  him  after  any  apartments  were  recondi- 
tioned and  rel"urni>he(l  they  were  entitled  to  registration 
on  the  rooming  house  l)asis  because  ol"  the  fact  that  (»nly 
lliree-i'ourth>  of  the  original  tenants  remained.  \\\.  \). 
105.  I 

The  witiu's.s  testified  as  to  the  nature  of  tlie  rc-condi- 
tioning  upon  which  vS7,000  had  l)een  s])ent  after  December. 
\^)42:  that  the  occupancy  of  one  o\  the  buildings  increa>e(l 
from  \2  *'n  Manli  1,  1^M2.  to  2()  on  the  date  oi  the  tiling 
(•I  the  Information  and  to  28  on  the  da}-  of  tin-  trial. 
[R.  p.  U)().J 


—25— 

About  this  point  the  court  made  some  very  prejudicial 
remarks,  stating  that  he  was  going  to  instruct  the  jury  as 
a  matter  of  law  that  a  person  could  not  double  the  number 
of  tenants  in  an  apartment  and  raise  the  maximum  rent 
and  turn  it  from  an  apartment  into  a  rooming  house;  that 
by  doubhng  the  number  of  tenants  the  building  remained 
an  apartment  and  the  price  could  not  be  raised  except  with 
the  consent  of  the  O.  P.  A.,  which  the  court  stated  had 
never  been  given  in  writing,  thus  impliedly  laying  down 
the  rule  that  the  consent  could  not  be  given  other  than  by 
writing,  although  the  law  does  not  so  provide,  nor  do  any 
of  the  regulations. 

At  this  point  the  court  asked  the  witness  whether  he  had 
ever  rented  to  anyone  by  the  day  and  the  witness  answered 
in  the  negative.  The  court  then  inquired  as  to  why  the 
ai^plication  was  put  on  the  rooming  house  form  and  the 
witness  answered  that  the  form  zvas  prescribed  and  that 
he  zcas  toki  to  fill  it  in.  The  questions  by  the  court  at  this 
l)()int  I  H.  p]).  107-108)  indicate  that  the  court  wa>  unaware 
of  the  provision  that  a  property  could  be  arbitrarily  classi- 
iied  as  a  rooming  house. 

Kent  regulations  for  hotels  and  rooming  houses,  section 
1,  ])aragra])]i  (e)  which  defines  the  NCO])e  of  the  regulation, 
states : 

"Where  a  building  or  establishment  which  i\(K'<^  not 
come  within  the  definitions  of  a  hotel  or  rooming 
liouse,  contains  one  or  more  furnished  rooms,  or 
where  furnished  housing  accommodations  rent  on  a 
daily,  weekly  or  monthly  basis,  the  landlord  in:iy. 
with  the  consent  of  the  administrator,  elect  to  bring 
all  housing  accommodations  within  stich  building  ^r 
otabhshment  under  the  control  of  this  regulation.     A 
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landlord  who  so  elects  shall  file  a  registration  state- 
ment under  this  regulation  for  all  such  housing  ac- 
commodations accompanied  by  a  written  re{|nest  to 
tlie  administrator  to  consent  to  such  election." 

Tlic  last  mentioned  i)rovision  must  be  read  with  sub- 
division v>  of  paragraph  (bj  of  Section  1  of  the  regulati(»n 
for  houses  which  provides: 

"Hiat  housing  accommodations  with  the  c<»n>enl 
of  the  administrator  may  be  brought  under  the  control 
of  the  rent  regulation  for  hotels  and  rooming  houses." 

In  addition  to  the  twenty-four  or  twenty-five  originril 
registrations,  one  for  each  rental  unit,  reregistrations  and 
su])])lemental  registrations  were  filed.  As  a  new  one 
wotild  l)c  filed  the  old  one  was  torn  up.  Mrs.  Btirns  tore 
uj)  the  ().  P.  A.  copy.     |  R.  p.  110.  | 

Cross-Examination   of   Mr.    Wilton. 

On  cross-examination  Mr.  Wilton  \va>  >h(>\\n  hlxhibit 
6  a>  a  receii)t  given  to  Mr.  and  Mrs.  Ahithew.s.  Tlie  wit- 
ness admitted  his  signature  on  the  receii)t  but  said  tliat  the 
receipt  wa.^  for  a  i)ayment  which  included  rent,  the  pro- 
])ortionate  sliare  which  the  Mathews  bore  of  the  S7.0(X) 
ex])en(U'(l  for  reconditioning  and  their  share  ^^i  the  tUiHty 
serxices  rendered:  that  the  same  items  were  inchided  in  the 
])ayments  referred  to  in  h^xhil)it>  7,  S,  ^),   10  and   11. 

The  witness  explained  his  comer.sation  with  .Mr.  .^ho- 
l)art,  slating  that  he  had  mentioned  live  i)oints  on  wliicli 
the  rent  cotild  l)e  increased  or  adjtisted  by  (  ).  W  .\., 
namelv.  tlie  reconditioning  of  the  ])roperty.  reconditioning 
(if  the  apartnunts.  reftirnishing  the  :ipartments.  increase  of 
occtipanc}   and  increase  of  utilities.      [R.  p.   115.  J 
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In  response  to  the  c(;urr>  (juestion,  Mr.  Wilton  said 
that  several  ai  ().  P.  A.  told  him  he  could  get  a  classifica- 
tion as  a  rooming-  house  and  that  Mr.  Shobart  told  him 
to  come  back  and  apply  tor  a  reclassification  as  a  rooming 
house  after  conditions  had  been  changed.  The  witness 
(luoted  Mrs.  Burns  as  follows  |  R.  p.  116]  : 

"Mr.  Wilton,  it  is  very  unusual  to  get  these 
changes,  but  we  have  been  hoi)ing  to  get  relief  in  some 
instances  where  buildings  are  peculiarly  situated  in 
hotel  sections.  *  *  *  Where  are  three-fjuarters  of 
the  tenants — if  it  wasn't  for  the  fact  that  three- 
([uarters  of  the  tenants  are  out,  you  wouldn't  be  en- 
titled to  it,  but  where  three-quarters  of  the  original 
tenants  as  of  March  1,  1942,  are  out  of  the  building, 
you  can  go  ahead  with  your  registration." 

Substantially  the  same  thing  was  said  by  Mrs.  Iliflf. 

It  was  on  September  28,  1943,  at  about  the  hour  of  1:15 
P.  M.  that  Mrs.  Iliff  told  me  the  petition  was  approved  and 
was  effective  February  1,  1943.  She  told  me  to  post  the 
rates  in  the  rooms.  Mrs.  Burns,  however,  was  the  one  1 
really  worked  with.     |R.  p.  121.] 

Mrs,  Burns  said : 

"Mr.  Wilton,  you  are  operating  under  it  (the  peti- 
tion) now  and  it  is  effective  as  of  February  1st.  P)43. 
Now  it  is  complete  and  final  and  the  examiner  has  to 
check  the  ph)sical  work  here." 

The  witne>s  had  before  him  Fxiiibiis  4  and  3  and  ii  is 
(>b.ser\ed  \Vi>\n  lii.>  testimony  that  lie  \\a>  referring  lo  these 
exhibits  under  the  Hotel  etc.  Regulation. 
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Recross-Examinalion  of  Mr.  Wilton. 

-By  Mr.  Tolin: 

Q.  Mr.  Wilton,  did  you  charcre  $10.00  a  week  on 
the  a])artnient  that  was  occu])ied  hy  Mr.  and  Mrs. 
Mathews  prior  to  the  day  that  you  tiled  these  Exhibits 
Xo.  4  and  5,  those  rooniinj^:  house  forms? 

Mr.  Taylor:      T  feel  that  that  is  immaterial. 

The  Court :  Well  it  may  bear  as  to  the  intent.  He 
has  a  right  to  show  charges  at  or  about  the  time  or 
after.  If  the  word  'wilful'  weren't  there,  the  viola- 
tion would  be  enough.     The  objection  is  overruled. 

(Testimony  of  Hugh  Wilton.) 

The     Witness:      Your     Honor,     on     these     apart- 


ments 


*      *      * 


The  C>)urt :  1  am  not  going  to  let  you  start  an- 
other argument.  Vou  will  ha\e  to  answer  the  (jues- 
tion  yes  or  no. 

The  Witness:     Yes. 

I  charged  $10.CX)  a  week  rent  lor  the  apartment  oc- 
cupied by  the  Hoflfmans  prior  to  the  time  I  hied  those 
Exhibits  Xo.  4  and  5,  the  rooming  house  forms  with 
the  Area  Rent  Office.  I  charged  $10.00  a  week  for 
the  apartment  occupied  by  Mr.  and  Mrs.  Yost  prior  to 
the  time  I  hied  those  same  forms.  1  charged  SIO.CX) 
a  week  for  the  apartment  occupied  by  Mr.  and  Mrs. 
Green  prior  to  the  time  1  hied  those  forms.  1  charged 
$10.00  a  week  for  the  ai)artment  occui)ied  by  Mr.  and 
Mrs.  Bowers  prior  to  the  time  1  filed  those  forms." 

The  statement  by  the  court  "If  the  word  'wiliul'  weren't 
there  the  \i<'lation  would  be  enough"  was  prejudicial  to  the 
defendant  and  imi)liedly  improper. 

The  last  paragraph  of  Mr.  \\'ilt(;n'>  testimony  a>  to  the 
charge  of  $10.00  a  week  made  to  certain  of  the  com])lain- 
ing  witnesses  prior  to  the  time  I^xhibits  4  and  5.  the 
rooming  house  forms,  were  hied,  seems  to  have  been  im- 


—27— 

material,  and  it  will  be  noted  that  the  aparHnents  occupied 
by  these  parties  were  not  identified  by  this  testimony. 

Our  examination  of  Exhibits  4  and  5  do  not  enable 
us  to  ascertain  that  the  rooms  described  therein  were  any 
of  the  rooms  occupied  by  the  complaining  witnesses.  If 
any  rcn^ms  described  in  Exhibit  A  were  the  rooms  occupied 
by  the  complaining  witnesses,  the  amounts  paid  by  these 
witnesses  were  not  above  the  maximum  rentals  therein 
l)rovided. 

Rebuttal  by  Government. 
After  the  defendant  had  testified,  the  government  re- 
called Georgia  Burn,  who  denied  any  conversation  with 
tlie  defendant  in  which  she  stated  to  him  that  it  was  proper 
to  charge  the  rents  shown  on  Exhibits  4  and  5  as  of 
bV'bruary  1,  1943,  although  she  admitted  the  date  I^^bruary 
1.  1943,  was  in  her  handwriting.     This  witness  stated: 

'i  don't  know  exactly  what  I  did  tell  him  *  *  * 
1  do  know  that  he  did  understand  that  it  was  not  up 
to  me  to  make  the  decision  *  *  *  ]  told  Mr.  Wil- 
ton that  this  would  have  to  go  through  the  usual  pro- 
cedure.    There  was  never  any  a])])roval." 

On  cross-examination  the  witness  admitted  that  she  had 
.^o  many  applications  that  she  could  not  testify  positively 
as  to  everything  which  was  said.     |  K.  p.  127.] 

The  goxernnient  then  called  Warren  [..  Shobart.  who 
denied  that  he  had  told  Mr.  Wilton  the  i)roce(lurc  was  to 
rcfurni.sli.  recondition  (n-  rrrent  the  apartments  at  an  in- 
creased rent  before  reregistering  them.  This  witness  said 
he  told  the  defendant  he  would  have  to  petition  on  adjust- 
ment oi'  rent  and  that  there  were  eight  grounds  for  an 
adjustment  of  rent,  including  a  change  from  partly  fur- 
nished to  full}  ftirnished  and  a  maj(^r  capital  im[)rove- 
ment. 
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On  (juestion.s  from  tlic  court  tlic  witness  stated  that  he 
did  not  sa)-  to  the  defendant  that  while  the  ai)artnients 
were  vacant  there  was  nothing  on  which  lie  could  i)ass. 

The  i^osernnient  next  called  l\a\-  h\)r(lhani,  who  te>tilied 
that  in  the  examininj^  section  of  ().  P.  A.  he  could  fmd  no 
l)etition  pertainin^^  to  the  |)roi)erty  at  441  Xorth  h^ii^nieroa 
Street.  'i1iis  witness  stated  that  when  rei^ist  rat  ions  were 
not  ori<^inal  or  were  reijistrations  in\-olvin<^  a  change  from 
original  registrations  fixing  the  rent  as  of  March  1,  1942, 
they  were  preceded  by  an  application  recjuestin^  the  change 
and  setting  forth  the  grounds;  that  a  i)etition  is  necessary 
for  an  adjustment  of  rent  after  an  original  registration  is 
filed.     \R.  p.  130.] 

On  cross-examination,  however,  this  witness  testified 
that  hotising  accommodations  after  July  1,  104.\  did  not 
recjuire  a  ])etition  to  change  from  the  wholly  tinfttrnisjied 
to  the  wliolly  ftirnished:  that  a  definite  petition  or  consent 
was  re(|uired  to  o])erate  as  a  rooming  h(nise ;  that  the  first 
petition  would  he  to  (obtain  consent  to  operate  in  a  different 
manner  hut 

"The  maximum  rates  as  and  when  that  change  is 
made  would  he  established  during  the  month  of  Febru 
ary,  and  not  j)artictilarly  on  the  1st  da\-  ol"  March, 
1^42,  btit  regardless  of  the  time,  the  ])etition  is  neces- 
sary to  change  the  operation  from  an  aj)artment  ac- 
commodation to  a  rooming  house  or  hotel  acc(^mmo- 
dations  and  the  change  of  rate  would  also  have  to  be 
approved." 

Robert  L.  Moore,  called  by  the  goxernment.  leslified 
that  there  had  been  a  petition  filed  in  the  enforcement  sec- 
tion b\'  attorne\  I  \'itil  Taylor  btit  the  nattu'e  <^\  tlie  peti- 
tion was  not  shown. 
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I. 

The  Court  Failed  to  Charge  the  Jury  Correctly  as  to 
the  Nature  of  the  Crime  Alleged,  and  as  to  Its 
Elements,  and  as  to  the  Theory  of  the  Defense. 

Although  the  crime  charged  against  the  defendant  was 
the  violation  of  a  regulation,  the  regulation  was  not 
offered  in  evidence.  The  jury  was  not  given  an  opportu- 
nity of  studying  and  considering  how  involved  was  this 
regulation  which  the  defendant  was  forbidden  to  violate. 
Ijv  the  f(jrniula  instruction,  this  complicated  matter  was 
made  more  simple  than  it  actually  was,  more  simple  than 
it  was  for  the  defendant.  The  jury  was  obliged  to  look 
to  and  take  from  the  judge  its  entire  knowledge  of  the 
nature  of  this  regulation.  The  penalty  provided  is  a 
l>enalty  for  "wilful"  violation,  and  it  is  difficult  to  see  how 
a  regulation  could  be  wilfully  violated  without  a  knowledge 
of  its  terms  on  the  part  of  the  violator,  and  it  is  difficult 
to  see  how  the  jury  could  pass  upon  the  question  of 
whether  the  defendant  had  sufficient  knowledge  of  the 
regulation  to  be  guilty  of  a  wilful  violation  without  a 
knowledge  of  the  regulation  itself.  We,  therefore,  believe 
that  there  was  a  miscarriage  of  justice  in  this  case  because 
of  the  failure  to  give  the  jury  a  summary  of  the  regulation 
in  the  instructions  given  to  the  jury  where  the  regulation 
itself  was  not  introduced. 

As  authority  for  the  ]irejudicial  character  of  the  error 
now  under  discussion  we  cite  the  following  cases: 

In  rischcr  v.  Ihiitcd  States.  13  Fed.  (2d)  75f),  the 
judgment  of  conxiction  wa>  reversed  because  the  charge 
lo  the  jury  omitted  from  it>  detinition  of  cons])iracv  the 
element  of  an  agreement  or  understanding.     The  charge 
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was  a  formula  iiLslruction  and  told  the  jury  that  if  the 
iurv  l)clic\cd  certain  named  things  were  true  beyond  rea- 
sonable doubt,  they  constituted  a  conspiracy.  The  charge 
made  clear  that  whether  the>e  things  were  trtte  wa.s  to  be 
decided  by  the  jury  on  the  evidence,  but  the  element  of 
agreement  or  understanding  was  omitted. 

In  i'nitcd  Stales  ?•.  Harris,  45  I^\'d.  [Zd)  ()90,  the  court 
said  that  where  the  evidence  is  meager,  the  court  should  be 
astute  to  see  that  the  charge  advised  the  jury  as  to  all  the 
elements  of  the  crime. 

In  Chrislcuscn  v.  United  States,  90  b\'d.  {2d)  152.  the 
court  said : 

"We  think  the  accused  was  entitled  to  a  detinition 
of  the  crime  and  to  specific  instructions  on  the  subject 
of  criminal  intention.  The  statute  defines  the  offense 
which  includes  the  intention  which  was  a  necessary 
eleiuent  of  the  offense." 

In  Connley  v.  United  States,  46  Fed  (2d)  53,  at  57,  5H,  it 
api)ears  that  a  con\iction  wa.s  reversed  becatise  in  a  sum- 
mation by  the  court  certain  evidence  was  not  referred  to 
tending  to  show  the  innocence  of  the  accused  although 
other  evidence  was  referred  to  which  pointed  to  his  guilt. 

In  Paddoek  v.  United  States,  7^)  b'ed.  (2d)  )^72,  convic- 
tion was  reversed  because  of  an  error  in  the  instruction 
concerning  reasonable  dotibt.  the  coitrt  sayitig: 

"fielief  may  and  should  result  trom  a  preponder- 
ance of  the  e\idence  and  a  preponderance  of  the  e\  i- 
dence  is  tiot  suHicient  to  convict   in  a  criminal  case." 
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In  the  case  at  bar,  the  court  charged  the  jury  in  formula 
instructions  as  to  each  count  of  the  information,  except 
the  second  which  was  dismissed,  and  these  formula  in- 
structions were  substantially  similar  in  content,  and  con- 
stituted the  only  knowledge  given  to  the  jury  as  to  the 
regulation  the  violation  of  which  was  the  crime 
charged,  except  certain  negative  statements  as  to  facts 
which  would  not  excuse  the  defendant  from  receiv- 
ing more  than  the  maximum  rental.  The  charge 
amounted  to  a  direction  to  find  the  defendant 
guilty  if  the  named  facts  were  believed  by  the  jury  to  be 
true.  In  every  one  of  these  vital  portions  of  the  charge 
ilie  belief  of  the  jury  was  said  to  be  sufficient  to  convict. 
Ill  connection  with  each  fact  necessary  to  constitute  the 
crime,  as  stated  by  the  court,  the  word  ''evidence"  was 
not  mentioned,  but  only  the  necessity  for  a  beHef  on  the 
])art  of  the  jury  that  the  facts  stated  were  true. 

Where  the  regulation  violated  is  not  known  to  the  jury 
and  the  jury  is  told  to  convict  if  the  jury  believes  the  de- 
fendant has  done  certain  things,  a  consideration  of  tbe  evi- 
dence becomes  unnecessary  and  conviction  is  likely  to 
follow. 

11iis  woukl  .^eem  to  make  the  trial  a  jury  trial  in  name 
but  not  in  fact.  If  a  jury,  without  knowing  tbe  law  whicb 
tlic  accused  is  charged  with  breaking,  namely,  a  regulation 
by  an  a(lniinistrati\e  body,  may  convict  on  belief  alone,  our 
constitutional  riglu  to  jury  trial  i>  placed  in  jeo])ar(ly. 

In  this  connection  we  think  the  language  of  Paddock  7'. 
l^iiifrd  Sialcs.  79  b'ed.  (2d)  ^72,  should  be  given  careful 
consideration  : 

"Since  a  chain  is  no  stronger  than  its  weakest  link, 
our  constitutional  rights  and  guaranties  are  un  more 


—32— 

secure,  and  we  may  expect  no  greater  protection  tlian 
is  given  to  us  ])y  the  court's  weakest  decision." 

(Jne  e>sential  fact  which  the  court  charged  the  jury  must 
believe  was  true  in  order  to  convict  was  that  ihu  Area 
Rent  Office  had  not  made  an  order  authorizing^  >uch  a 
higher  rental.  (We  pause  to  note  that  the*  word>  "Area 
Rent  Othce"  are  nowhere  to  be  found  in  the  regulation.) 
The  court  then  said  that  it  was  the  duty  of  a  landlord 
desiring  to  raise  a  rent  to  ])etition  the  Area  Rent  Office, 
and  to  await  approval  before  accepting  any  higher  rent, 
and  finished  by  saying  that  expenditures  for  changed 
conditions  or  increased  occupants,  without  api)roval  of  the 
Ofiice  of  Price  Administration  would  not  exctise  a  higher 
charge.  .\  mistake  in  belie\ing  that  approval  had  been 
obtained  would  not  be  a  del"en>e  according  to  the  charge 
because  the  judge  expressly  said: 

"If  without  such  approval,  the  defendant  knowing- 
ly and  wilfully  charged  the  higher  rentals  as  alleged 
in  any  of  the  counts  of  the  information,  then  he  is 
guilty  of  the  charge  in  the  particular  count  of  the 
information,  even  though  you  should  l)e  convinced 
that  he  acttially  made  the  charges  or  incurred  the 
expenditures."    |  R.    p.    142.  J 

The  collection  of  a  rent  higher  than  the  maximum,  thus, 
was  made  a  crime,  if  wilfull\  collected,  e\en  if  under  the 
most  sincere  belief  that  ai)pr()val  had  been  given.  The 
jury  may  also  have  remembered  the  cc^nment  of  ihe  court 
as  to  necessity  of  a  written  consent  to  a  raise  |  K.  p.  107J. 
This  limitation  on  the  use  of  the  word  wilful  as  defining 


the  crime  seems  wholly  unjustified.  Collection  of  in- 
creased rent  is  at  one's  peril,  if  the  approval  of  the  office 
cannot  be  definitely  established.  Once  the  collection  is 
proved,  the  defendant  is  the  one  required  to  prove  beyond 
reasonable  doubt  the  fact  he  obtained  approval.  This 
error  in  requiring  the  defendant  to  establish  the  approval, 
and  not  allowing  unintentional  mistake  as  to  the  ap- 
proval to  mitigate  the  wilfulness  of  the  crime,  is  not  to 
be  lightly  passed  over.  Innocent  men  are  the  ones  most 
apt  to  be  caught  by  this  construction  of  the  statute. 

AVhere  wilfulness  is  an  essential  to  the  commission  of 
the  crime,  it  must  be  an  essential  to  every  element  of  the 
crime. 

Not  only  did  the  instructions  to  the  jury  improperly 
limit  the  defense,  but  they  were  erroneous  in  not  deahng 
at  all  with  the  subject  of  which  regulation  was  applica])le 
to  the  housing  accommodations  here  in  question.  In  eiifect 
the  defendant  testified  that  he  thought  his  property  was 
under  the  Hotel  and  Rooming  House  Regulation.  The 
Rent  Regulation  for  Housing,  section  1,  paragraph  h 
l)rovides  that  the  regulation  shall  not  apply  to  ( 3 ) 
*  *  *  housing  accommodations  which  have  been,  with 
the  consent  of  the  Administrator,  brought  under  the  con- 
trol of  the  Rent  Regulations  for  Hotels  and  Rooming 
Houses.  The  Rent  Regulation  for  Hotels,  etc.,  has  a 
corresponding  |)rovision  which  reads  as  though  it  was 
intended  to  give  the  landlord  an  election  in  certain  cases. 
Section  1,  paragraph  e,  entitled  "Election  by  landlord  to 
bring    housing   inicler    this    regulation,"    reads    "where    a 
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building  or  establishment  which  does  not  come  w  ithin  the 
definition  of  a  hotel  uv  rooming  house  contains  one  or 
more  furnished  rooms  or  other  furnished  housing  accom- 
modation rented  on  a  daily,  weekly  or  monthly  basis,  the 
landlord  may,  with  the  consent  of  the  Administrator, 
elect  to  bring  all  housing  accommodations  within  such 
building  or  estabhshment  under  the  control  of  this  regu- 
lation." 

The  regulation  does  not  provide  how  the  consent  is  to 
be  given  nor  when  it  becomes  effective  nor  whether  it 
shall  be  in  writing  or  not. 

There  is  the  provision  that  the  landlord,  who  so  elects, 
shall  file  a  registration  statement  with  a  written  re(|uest 
to  the  Administrator  to  consent  to  such  election.  It 
would,  however,  be  a  natural  mistake  to  assume  that  the 
acceptance  of  the  registration  would  be  a  waiver  of  the 
request.  The  evidence  in  this  case  conclusively  shows 
that  the  defendant  did  file  a  registration  statement  under 
this  Regulation  for  Hotels,  etc.  If  filed,  and  accei)ted 
by  the  office  how  wotild  the  defendant  know  that  the 
consent  to  come  under  this  regulation  had  not  been  given? 

There  is  this  imp<»rtant  differLMice  between  the  two 
Regulation>.  the  Regulation  for  lloti>ing  esiablishes  for 
a  rental  unit  only  one  term,  whereas  the  Rent  Regula- 
tion for  1  lotels,  etc.  establishes  in  :5ection  4  separate  maxi- 
mum rent>  for  dilTcrent  tenii>  of  occu])ancy  (daily.  weekl\- 
or  monthlv )  and  numbers  oi  occtii)ants  oi  a  partiviijar 
room.  The  delendant  was  not  av'cused  ot  \iolating  thi> 
Regulation. 
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The  instructions  of  the  court  as  to  the  necessity  for  ob- 
taining the  approval  of  the  Ofiice  of  Trice  Administration 
before  changing  the  rentals  ignored  the  lawful  method, 
which  was  the  actual  method  j)ursued  by  the  defendant,  of 
obtaining  or  attempting  to  obtain  the  consent  of  the  ad- 
ministrator and  filing  a  registration  statement  under  the 
Regulation  as  to  Hotels,  etc. 

The  question  should  have  been  left  to  the  jury  as  to 
which  Regulation  applied.  Instructions  to  the  jury  as 
to  housing  to  which  the  Regulation  mentioned  in  the  In- 
formation did  not  apply,  was  vital  to  a  fair  consideration 
of  the  case.  Whether  the  defendant  could  l)e  guilty  of  a 
wilful  violation  of  the  Housing  Regulation,  when  at- 
tempting to  comply  with  the  other  regulation  was  a  serious 
question  which  the  defendant  had  a  right  to  submit  to 
the  jury. 

We  are  not  unmindful  that  no  exceptions  were  taken 
to  the  instructi(;ns  given  to  the  jury  in  this  case.  We 
believe  that  this  case  is  one  for  the  application  of  the 
principle  stated  in  li'illianis  :•.  Lhiilcd  States,  66  Fed.  {2(\) 
(S68,  namely,  that  the  Ai)])ellate  Court  may  notice  plain 
and  grievous  errors  which  dellect  the  course  ot'  justice. 
We  believe  the  court  should  lake  cognizance  of  the  err(»r> 
here  because  the  legislation  involved  is  so  new,  and  the 
right  to  a  fair  charge  to  the  jury,  whicli  i>  almost  the 
same  thing  as  a  jury  trial,  is  so  imi)ortant.  The  errors 
in  this  case  were  so  basic  as  to  result  in  the  denial  of  a 
fair  trial  to  the  defendant. 
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II. 
The  Judgment  of  Conviction  Must  Be  Reversed  Be- 
cause of  the  Total  Insufficiency  of  the  Evidence 
of  Guilt. 

In  Buatright  v.  United  States,  103  l^'ed.  (2(1)  7^>7,  it  i.s 
said:  "It  was,  of  course,  incumbent  upon  the  government 
to  prove  every  essential  element  of  the  offense  charged." 

In  Paddock  v.  I'nitcd  States,  7V  l\\\.  iZd)  ^72,  the  rule 
with  respect  to  circumstantial  evidence  is  stated,  "This  rule 
in  brief  is  that  the  circumstances  shown  must  not  only  be 
consistent  with  guilt,  but  inconsistent  with  e\ery  reason- 
able hypothesis  of  innocence." 

In  Edimrds  v.  i'nitcd  States,  7  Fed.  {2d)  ?>?7,  the 
court  said  the  appellate  tribunal  had  an  inherent  j)ower 
to  consider  the  sufficiency  of  the  evidence  where  a  miscar- 
riage of  justice  would  result  from  a  failure  to  do  so,  and 
the  court  weighed  the  presumi)tion  oi  a  domicile  remaining 
unchanged  against  the  presumption  of  innocence,  and  be- 
cause all  circumstances  shown  by  the  evidence  were  as 
consistent  with  inn(Kence  as  with  gtiilt,  sel  a>ide  a  con- 
viction under  the  Selective  Service  Act  of  1^^17. 

We  made  a  careful  statement  o\  the  exidence  in  the 
first  ])art  of  this  brief,  ha\ing  in  mind  the  argument  now 
to  be  advanced. 

Count  1.  There  is  no  e\  idence  that  the  deiendant  re- 
ceived for  the  ])criod  charged  in  the  information.  .^e])tem- 
ber  28th  to  October  12th,  H)43  the  sum  of  S20.00  as 
rent  for  that  period.  Mrs.  Mathews  said  "Our  rent  wa> 
paid  way  in  the  future  at  that  time."  There  is  no  evi- 
dence what  was  paid  for  ihe  ftill  month  i)\  .^ei)tember 
1943,  or  for  the  full  month  of  October  1^43.  There  wa^ 
evidence    that    apartment    \()   was    rented    tm furnished    on 
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March  1,  1942,  for  $16.00  per  month.  There  is  no  evidence 
as  to  the  rate  on  March  1.  1942  for  a  two  week's  period. 
Mrs.  Mathews  testified  she  had  her  receipts  and  she  could 
have  proved  the  monthly  rent  paid  by  her,  but  she  failed 
to  do  so.  The  evidence  is  consistent  with  credits  and  re- 
funds sufficient  to  make  her  rent  not  over  16.00  per  month. 

Count  v^.  F'or  apartment  Xo.  10  Mr.  Hoffman  said  he 
})aid  $10  a  week  for  the  period  December  1-December  15, 
1943.  Madge  Hentley  testified  the  rental  on  this  apart- 
ment was  20.00  a  month  on  March  1,  1942,  partly  fur- 
nished. F{xcei)t  as  to  the  number  there  was  no  evidence 
to  show  that  the  same  housing  accommodations  were 
rented  on  March  1,  1942  for  20.00  a  month  and  in  De- 
cember 1943  to  the  Hoffmans  for  $10.00  a  week. 
Whether  the  apartments  bearing  this  number  had  the  same 
number  of  rooms,  the  same  furniture  or  were  quite  dif- 
ferent is  left  to  conjecture. 

Count  4.  The  rent  which  was  more  than  that  referred 
to  by  Madge  Bentley  as  the  maximum  for  ai)artment  11 
was  not  paid  according  to  Mrs.  Mary  \'ost  for  apartment 
11,  but  for  apartment  14  or  apartment  12.  There  is  no 
evidence  of  what  the  maximum  rental  on  these  apart- 
ments was  on  March  1,  1942.  Whether  Alr>.  \'(<st  became 
confused  as  to  the  number  of  her  apartment  or  in  fact 
occupied  an  apartment  other  than  11  on  the  date  charged 
we  do  not  know.  There  is  a  com])lete  failure  to  show 
as  charged  in  count  4  that  more  than  the  maximum  rent 
was  received  for  apartment   11. 

Count  3.  There  is  a  c(nni)lete  lack  of  evidence  that 
more  than  the  maximtim  rental  wa>  received  for  ajjartmoni 
3,  as  charged  in  count  3.  (  ount  3  charges  the  excessive 
rent  was  received  from  Mr.  and  Mrs.  (ireen.  but  Mr>. 
(ireen  did  not  mention  the  number  of  the  apartment    for 
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which  she  had  paid  rent.  Tlierc  i>  also  insufilcicnt  evi- 
dence that  the  rent  paid  for  die  jK-riod  stated  in  count 
5  was  ever  received  by  tlie  defendant.  Mr>.  (ireen  du\ 
not  know  whether  she  i^aid  lo  Mr.  Wilton  or  lo  Mr. 
Fenkell. 

Counts  6  and  7.  As  in  the  case  of  the  testimony  ^iven 
by  Mrs.  (jreen,  Mrs.  liowers  (hd  not  meiuion  the  apan- 
ment  for  which  she  i)aid  the  rent  claimed  to  exceed  the 
maximum.  Without  knowing;'  the  a[)artment  on  which  thi.s 
rent  was  paid  it  is  imi)ossible  to  tell  whether  the  maxi- 
mum was  exceeded.  There  is  a  complete  failure  of  i)roof 
as  to  this  count. 


The  proof  of  knowledge  on  the  part  of  the  defendant  as 
to  what  was  the  maximum  rent  is  one  of  the  weakest 
links  in  the  proof  offered  by  the  government,  lie  did  not 
employ  the  manager  who  testified  as  to  the  rental>  on 
March  1,  1942.  lie  was  not  residing  there  at  the  time. 
Jle  received  a  list  of  the  a])artmeins  from  the  trustee  in 
bankrtti)tcy,  btit  the  trtistee  had  no  personal  knowledge  of 
the  accurac}-  and  the  list  was  not  ])tit  in  e\i(lence.  Mr. 
\Vilt(m  careftilly  placed  at  the  bottom  of  the  registration 
statements  as  to  the  a])artnients  in  (piestion,  Mxhibit.s  1 
and  2a,  ([ualification  to  his  verification.  namel\-  that  to  the 
best  of  his  knowledge  and  belief  the  rents  were  a>  stated. 
These  registrations  were  filed  about  |anuar\  1,  P'4.\ 
but  the  alleged  offen>es  were  committed  in  l)eceinber  of 
H43.  Was  thi.s  knowledge  sufficiently  accurate  t(»  be  bind- 
ing on  him?  It  will  be  ob.served  that  he  is  n(»t  accused 
of  violating  the  maximum  rent  stated  in  his  registration. 
This  evidence  of  the  defendaiu'.s  knowledge  is  not   strong. 
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The  judge  chari>ecl  that  such  apartment  imist  be  found 
by  the  jury  to  be  the  same  housing  accommodations  before 
the  jury  could  convict.  There  was  no  evidence  to  deter- 
mine what  changes  had  been  made  in  the  apartments. 
Jliey  were  not  described  except  by  number  by  Madge 
Bentley  and  the  description  by  the  various  tenants  was 
meager.  There  was  on  the  other  hand  uncontradicted 
testimony  as  to  the  large  amount  spent  on  the  house  for 
ren(n'ations,  and  there  is  a  serious  doubt  as  to  whether 
there  was  suflkient  proof  of  the  point  n(3w  under  dis- 
cussion. 

Inhere  is  a  total  lack  of  evidence  that  the  regulation 
referred  to  in  the  Information  was  applicable  to  the  hous- 
ing accommodations  described  in  the  Information. 

This  question  is  parallel  to  that  discussed  above  in  con- 
nection with  our  contention  that  the  court  erred  in  not 
leaving  to  the  jury,  under  appropriate  instructions,  the 
question  of  whether  the  applicable  regulation  was  the  rent 
regulation  for  housing  or  the  rent  regulation  for  hotels 
and  rooming  houses,  etc. 

As  we  have  stated  heretofore,  an  apartment  house  could 
])e  brought  under  the  regulation  lor  hotels  and  rooming- 
houses  with  the  consent  of  the  Administrator.  The  (lov- 
ernment,  therefore,  as  a  ])art  of  its  case,  was  re(|uired 
to  j)rove  alTirmatively  and  bcNond  reasonable  dnubt  that 
no  such  consent  had  been  given.  There  is  no  evidence  tliai 
the  Administrator  did  not  give  a  consent  to  register  the 
])remises  in  (juestion  under  the  regulation  which  governed 
hotels  and  rooming  houses.  There  was  evidence  intrcxluced 
that  no  a])pr()val  of  the  Administrator  for  an  increase  in 
rents  was  ever  given  under  the  rent  regulation  for  hous- 
ing.     There    was   evidence    that    no    request    for    j)ermis- 


sion  to  register  under  the  regulation  lor  hotels  was  made. 
From  the  fact  that  several  registrations  [See  Exhibits 
4  and  5,  and  Defendant's  Exhibit  A)  were  accepted  by 
the  Office  of  Price  Administration,  which  were  made 
under  the  regulation  for  hotels,  etc.,  the  jury  could  have 
found  a  waiver  of  the  requirement  as  to  the  necessity  for 
a  prior  request  by  the  landlord.  The  evidence  warranted  a 
conclusion  that  the  defendant  understood  the  consent  of 
the  Administrator  had  been  given  to  register  under  the 
regulation  for  hotels,  etc.  It  was  incumbent  upon  the  gov- 
ernment to  establish  thai  no  such  consent  had  been  given. 

It  was  incumbent  upon  the  government  to  establish  con- 
clusively that  the  defendant  was  bound  by  the  regulations 
he  was  accused  of  violating.  Whatever  by  way  of  exclu- 
sion and  inclusion  was  required  to  show  the  applicability 
of  the  regulation  alleged  to  have  been  violated,  should 
have  been  proved  beyond  reasonable  doubt  by  the  govern- 
ment. 

The  failure  of  the  government  to  prove  beyond  reason- 
able doubt  that  the  rent  regulation  for  housing  acroninio- 
dations  was  applicable  to  the  defendant  was  a  fatal  de- 
fect in  the  governnient'.s  pro(n". 

Finally  we  come  to  the  (juestion  of  the  good  faith  of  the 
defendant;  whether  the  government  proved  that  the  viola- 
tion was  wilful.  There  were  the  many  conferences  with  the 
().  P.  A.;  there  were  the  attempts  to  register  the  apart- 
ments under  the  Regulation  a>  to  Motels;  iherr  were  the 
expenditures  and  changes  which  seemed  to  iu>tit\  a 
change  in  rate.  .\  i)rei)onderance  <>f  the  e\  idrncc  is  not 
enough.  We  think  the  circumstances  are  as  consistent 
with  I  Ik*  innocence  of  the  acrused  as  with  the  guilt  and 
that  the  government  did  not  pro\e  the  element  i)\  wilful- 
ness bevond  reasonable  doubt. 


Conclusion. 

On  account  of  the  lack  of  evidence  that  the  apartments 
described  in  the  information  were  rented  for  more  than 
the  maximum  allowed,  on  account  of  the  substantial  evi- 
dence showing-  attempted  compHance  with  the  O.  l\  A. 
regulations,  on  account  of  the  failure  to  acquaint  the  jury 
with  the  nature  of  the  law  violated  and  the  failure  to 
instruct  on  the  necessity  of  convicting  upon  evidence 
rather  than  belief  alone,  we  respectfully  request  the  court 
to  reverse  the  conviction  of  the  defendant. 

Respectfully  submitted, 

Paul  Taylor, 

Counsel  for  Defcfidant. 

Joseph  D.  Taylor, 
Ellwood  W.  Kemp,  Jr. 
Of  Counsel. 
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No.  10740. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Hugh  Wilton, 

vs. 

United  States  of  America, 


Appellant, 


Appellee. 


APPELLEE'S  BRIEF, 


Jurisdiction. 

The  District  Court  had  jurisdiction  under  Section 
205(b)  of  the  Emergency  Price  Control  Act  of  1942, 
as  amended,  56  Stat.  23  (50  U.  S.  C.  App.  901  et  scq.) 
and  Section  24  of  the  Judicial  Code  (28  U.  S.  C  41(2)). 
The  offenses  charged  in  the  information  were  committed 
in  the  City  of  Los  Angeles,  State  of  California,  within 
the  jurisdiction  of  the  District  Court.  This  Court  has 
jurisdiction  of  the  appeal  under  Section  128  of  the  Ju- 
dicial  Code    (28  U.   S.   C   225). 


Statutes  and  Regulations  Involved. 

Sections  202(b)  and  204(aj  of  the  Emergency  Price 
Control  Act  of  1942,  as  amended,  56  Stat.  2Z  (50  U.  S.  C. 
App.  901,  ci  scq.)  provide  in  part: 

Section  202(b)   (50  U.  S.  C.  App.  902(b)): 

"Whenever  in  the  jiidgmentj  of  the  Adminis- 
trator such  action  is  necessary  or  proper  in  order 
to  effectuate  the  purix)ses  of  this  Act,  he  shall  issue 
a  declaration  setting  forth  the  necessity  for,  and 
recommendations  with  reference  to,  the  stabilization 
or  reduction  of  rents  for  any  defense-area  housing 
accommodations  within  a  i^articular  defense-rental 
area.  *  *  *  the  Administrator  may  by  regulation  or 
order  establish  such  maximum  rent  or  maximum 
rents  for  such  accommodations  as  in  his  judgment 
will  be  generally  fair  and  equitable  and  will  effec- 
tuate the  purposes  of  this  Act.  *  *  *" 

Section  204(a)  (50  U.  S.  C.  App.  904(a))  : 

"(a)  It  shall  be  unlawful,  regardless  of  any  con- 
tract, agreement,  lease,  or  other  obligation  hereto- 
fore or  hereafter  entered  into,  for  any  person  *  ^=  * 
to  demand  or  receive  any  rent  for  any  defense-area 
housing  accommodations,  or  otherwise  to  do  or  omit 
to  do  any  act,  in  violation  of  any  regulation  or  order 
under  section  2  or  of  any  price  schedule  effective  in 
accordance  with  the  provisions  of  section  206,  or  of 
any  regulation,  order,  or  requirement  under  section 
202(b)  or  section  205(f),  or  to  offer,  solicit,  at- 
tempt, or  agree  to  do  any  of  the  foregoing." 
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Maxinuini  Rent  Regulations  53   (7  Fed.  Reg.  8596,  8 
Fed.    Reg.    7322)    provides    in    part: 

'^Sec.  1388.281  Scope  of  Regulation,  (a)  This 
Maximum  Rent  Regulation  No.  53  applies  to  all 
housing   accommodations   within   *    *    * 

(5)  The  Los  Angeles  Defense-Rental  Area,  con- 
sisting of  the  Counties  of  Los  Angeles  and  Orange, 
in    the    State    of    California.    *    *    * 

Sec.  1388.282.  Prohibition  Against  Higher 
Than  Maximum  Rents,  (a)  Regardless  of  any 
contract,  agreement,  lease  or  other  obligation  here- 
tofore or  hereafter  entered  into,  no  person  shall  de- 
mand or  receive  any  rent  for  use  or  occupancy  on 
and  after  the  effective  date  of  this  Maximum  Rent 
Regulation  No.  53  of  any  housing  accommodations 
within  the  Defense-Rental  Area  higher  than  the  max- 
imum rents  provided  by  this  Maximum  Rent  Regu- 
lation; and  no  person  shall  offer,  solicit,  attempt, 
or  agree  to  do  any  of  the  foregoing.  *  *  * 

Sec.  1388.284  Maximum  Rents.  Maximum  rents 
*  *  *  shall  be: 

(a)  For  housing  accommodations  rented  on  March 
1,  1942,  the  rent  for  such  accommodations  on  that 
date.  *  *  * 

Sec.  1388.285  Adjustments  and  Other  Determ- 
inations. In  the  circumstances  enumerated  in  this 
section,  the  Administrator  may  issue  an  order  chang- 
ing the  maximum  rents  otherwise  allowable  or  the 
minimum   services  required.   *   *   * 

(a)  Any  landlord  may  file  a  petition  for  adjust- 
ment to  increase  the  maximum  rent  otherwise  allow- 
able. *  *  * 


Sec.  1388-287.  Within  45  days  after  the  effec- 
tive date  of  this  Maxiniuni  Rent  Regulation  No.  53, 
or  within  30  days  after  the  property  is  first 
rented,  whichever  date  is  the  later,  every  landlord  of 
housing  accommodations  rented  or  offered  for  rent 
shall  file  in  triplicate  a  written  statement  on  the  form 
provided  therefor  to  be  known  as  a  registration  state- 
ment. The  statement  shall  identify  each  dwelling 
unit  and  specify  the  maximum  rent  provided  by  this 
Maximum  Rent  Regulation  for  such  other  informa- 
tion as  the  Administrator  shall  require.   *  *  * 

Sec.   1388.293   *   *   * 

(6)  The  term  'housing  accommodations'  means  any 
building,  structure,  or  part  thereof,  or  land  appur- 
tenant thereto,  or  any  other  real  or  personal  property 
rented  or  offered  for  rent  for  living  or  dwelling  pur- 
poses, together  with  all  privileges,  services,  furnish- 
ings, furniture,  equipment,  facilities  and  improve- 
ments connected  with  the  use  or  occupancy  of  such 
property.  *  *  * 

(12)  The  term  'rooming  house'  means,  in  addition 
to  its  customary  usage,  a  building  or  portion  of  a 
building  other  than  a  hotel  in  which  a  furnished  room 
or  rooms  not  constituting  an  apartment  are  rented 
on  a  short  time  basis  of  daily,  weekly,  or  monthly  oc- 
cupancy to  more  than  two  paying  tenants  not  mem- 
bers of  the  landlord's  immediate  family.  The  term 
includes  boarding  houses,  dormitories,  auto  camps, 
trailers,  residence  clubs,  tourist  homes  or  cabins,  and 
all  other  establishments  of  a  similar  nature. 

(b)  Unless  the  context  otherwise  requires,  the  defi- 
nitions set  forth  in  section  302  of  the  Emergency 
Price  Control  Act  of  1942  shall  apply  to  other  terms 
used  in  this  Maximum  Rent  Regulation. 
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Sec.  1388.294  Effective  Date  of  the  Regula- 
tion. This  Maximum  Rent  Regulation  No.  53 
(Sees.  1388.281  to  1388.294,  inclusive)  shall  become 
eflfective  November  1,  1942. 

Issued  this  22d  day  of  October,   1942. 

Leon  Henderson, 

Administrator." 

Statement  of   the  Case. 

On  January  28,  1944,  Charles  H.  Carr,  United  States 
Attorney  for  the  Southern  District  of  California,  filed 
an  information  in  seven  counts  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  California,  Cen- 
tral Division,  charging  appellant  with  violations  of  the 
Emergency  Price  Control  Act  of  1942  (50  U.  S.  C.  App. 
902  et  seq.),  as  amended,  herein  called  the  Act  [R.  2-12]. 

Each  count  of  the  information  charged  that  the  defend- 
ant was  the  operator  of  a  certain  apartment  building,  and 
that  he  wilfully  and  unlawfully  demanded  and  received 
from  a  designated  tenant  in  a  specified  apartment  in  that 
building  a  rental  which  was  in  excess  of  the  maximum 
rent  permitted  under  the  Maximum  Rent  Regulation 
(supra)   duly  promulgated  under  the  Act. 

On  February  11,  1944,  appellant  entered  a  plea  of  not 
guilty  to  each  of  the  counts,  and  on  March  15,  1944,  the 
cause  was  tried  before  the  District  Court  and  a  jury  [R. 
13,  15-16].  At  the  close  of  the  Government's  case,  the 
Court  denied  appellant's  motion  for  dismissal  of  the  in- 
formation [R.  75].  Appellant  then  introduced  evidence 
on  his  own  behalf    [R.  75  fif.],  which   was  followed  by 


rebuttal  evidence  for  the  Government  [R.  125  if.].  The 
jury  found  appellant  guilty  upon  all  counts  except  count 
two,  which  had  been  dismissed  during  the  trial  upon  mo- 
tion of  the  Government  [R.  16]. 

Thereafter,  on  April  3,  1944,  the  District  Court  sen- 
tenced appellant  to  imprisonment  for  a  period  of  90  days 
on  count  1  of  the  information,  and  to  pay  a  fine  of  $500 
upon  each  of  the  other  five  counts,  the  receipt  of  $500  by 
the  clerk  of  the  Court  to  l)e  in  satisfaction  of  the  fines 
imposed    [R.   17-18]. 

Statement  of  Facts. 

At  all  times  material  herein,  appellant  has  been  the 
operator  and  rental  agent  of  certain  conjoined  premises 
at  435  and  441  North  Figueroa  Street,  Los  Angeles  [R. 
52],  which  constituted  an  apartment  house  or  houses,  and 
in  which  apartments  were  rented  to  various  tenants. 

Pursuant  to  applicable  rent  control  regulations,  some- 
time on  or  before  January  15,  1943  [R.  43],  appellant 
filed  with  the  Office  of  Price  Administration  registration 
statements  for  rental  dwellings  showing  the  rentals 
charged  on  March  1,  1942,  for  each  of  the  premises  de- 
scribed in  the  information  [R.  37-42,  54].  According  to 
these  statements,  the  premises  in  question  were  rented 
on  March  1,  1942,  at  the  monthly  rental  of  $15  for 
apartment  3  |  R.  41,  53]'  $17.50  for  apartment  4  fR.  40, 
53],  $18  for  apartment   10   [R.  3S,  53],  $18  for  apart- 


^For  convenience  of  the  Court,  wc  shall  refer  to  the  particular 
i:)remises  involved  in  the  separate  counts  of  tlie  information  by 
the  apartment  numbers  which  the  owners  of  the  builclini^s  liave 
assijined  to  them.  These  are  apartments  3,  4  and  9  at  435  North 
Fi^auToa  Street  fR.  40-42] .  and  apartments  10.  11  and  16  at  441 
North  Figueroa  Street   [R.  37-39]. 
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ment  11  [R.  39,  53],  and  $16  for  apartment  16  [R.  37, 
52].  Between  November  1  and  December  1,  1942,  ap- 
pellant admittedly  received  a  list  of  the  above  rentals  for 
the  apartments  [R.  83,  84],  and  he  personally  prepared 
the  rent  registrations  showing  such  rents  [R.  114]. 

Since  at  least  September,  1943,  appellant  was  fully 
aware  of  the  fact  that  in  order  to  increase  rents  above 
the  March  1,  1942,  figure,  approval  had  to  be  obtained 
first  from  the  O.P.A.  [R.  90-94,  115],  and  had  previously 
petitioned  the  O.P.A.,  without  success,  for  permission  to 
increase  the  rentals   [R.  89-94]. 

In  September,  1943,  appellant  admittedly  discussed  with 
various  persons  at  the  local  O.P.A.  office  his  desire  to 
re-register  the  apartment  houses  as  rooming  houses  and 
to  rent  the  rooms  separately  [R.  67-68,  93-95].^ 

Appellant  was  informed  on  this  occasion  that  the  prem- 
ises would  have  to  be  inspected  [R.  68,  97].  The  inspec- 
tion of  the  houses  was  made  in  the  presence  of  the  ap- 
pellant that  night  [R.  51,  68,  70-73,  97-98].  The  in- 
spector told  the  appellant  that  the  property  was  an  apart- 
ment house  and  could  not  be  considered  a  rooming  house 
[R.  74-75]. 

Next  morning  the  appellant  returned  to  the  O.P.A. 
office,  where  he  was  informed  that  his  proposed  registra- 


-Appellant  had  held  similar  discussions  with  O.P.A.  officials  also 
on  other  occasions  [R.  88-93].  Appellant  prepared  new  re.e^is- 
tration  forms  for  the  premises  as  rooming  houses  [R.  47-48,  49- 
50,  68]. 


tion  of  the  proi^erty  as  a  rooming  house  rather  than  as 
an  apartment  house,  had  not  been  approved  [R.  44,  46, 
49,  51,  69]. 

No  such  approval  was  ever  accorded  to  the  appellant 
[R.  69,  70,  126]. 

On  October  30,  1943,  appellant  collected  from  the  ten- 
ants therein  $20.00,  for  rental  of  apartment  16  for  the  pe- 
riod of  two  weeks  from  September  28  to  October  12, 
1943  [R.  57-58,  112]. 

On  December  1,  1943,  appellant  collected  from  the  ten- 
ants therein  $20.00  for  rental  for  apartment  10  for  the 
period  of  two  weeks  from  December  1  to  December  15, 
1943  [R.  60-61,  112]. 

On  December  20,  1943,  appellant  received  from  the 
tenant  therein  $10  as  rental  for  apartment  11  for  the 
period  of  December  18-25,  1943   [R.  7,  62-63,  112]. 

On  December  11,  1943,  appellant  collected  from  the 
tenant  therein  $10  for  rental  of  apartment  3  for  the 
period  of  December   11-18,   1943    [R.  63-64,   112]. 

On  December  6,  1943,  appellant  collected  $10.00  from 
the  tenant  of  apartment  4,  as  rental  for  the  period  of  De- 
cember 5-12,  1943   [R.  9,  65-66,  112]. 

On  December  14,  1943,  appellant  collected  $10.00  from 
the  tenant  of  ai)artment  4  as  rental  upon  the  same  apart- 
ment for  the  period  December  12-19,  1943  [R.  9,  65-66, 
112]. 

In  each  of  these  instances  appellant  issued  a  written 
receipt  for  the  rental  collected  [R.  57-66]. 


Appellant  admits  that  even  prior  to  filing  the  proposed, 
but  rejected,  reregistrations  of  the  premises  in  question 
in  order  to  obtain  permission  from  the  O.P.A.  to  charge 
higher  rentals,  he  had  already  charged  the  higher,  illegal, 
rentals  [R.  125]. 

Appellant  testified  on  his  own  behalf  [R.  84-125].  In 
the  main,  appellant's  testimony  was  to  the  effect  that  he 
was  informed  by  O.P.A.  officials  that  his  reregistrations 
had  been  approved  and  that  he  could  charge  the  higher 
rentals. 

In  rebuttal,  the  O.P.A.  officials  named  by  the  appellant 
flatly   contradicted   his   testimony   in   this   and   other   re- 
spects  [R.   125-129;  see  also  R.  35-36,  43-46,   51-52]. 
They  testified  also,  in  effect,  that  appellant  was  specifically 
informed  that  his  ''rent  was  frozen"  [R.  129]. 

Questions  Presented. 

1.  Is  the  evidence  sufficient  to  support  the  conviction 
of  appellant? 

2.  Did  the  trial  judge  commit  error  in  instructing  the 
jury.  If  so,  was  the  error  of  such  character  as  to  re- 
quire reversal  of  the  judgment? 

Summary  of  Argument. 

1.  The  evidence  is  sufficient  to  sustain  appellant's  con- 
viction under  each  count. 

2.  The  trial  judge  properly  instructed  the  jury. 
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ARGUMENT. 

I. 

The    Evidence    Is    Sufficient    to    Sustain    Appellant's 
Conviction  Under  Each  Count. 

Appellant  asserts  (App.  Br.  8)  that  the  evidence  fails 
to  sustain  the  jury's  verdict  of  guilty.  There  is  no  merit 
to  this  assertion. 

The  evidence  in  this  case  is  clear  and  unequivocal.  The 
appellant  knew  the  precise  rents  which  he  could  charge 
for  each  apartment;  he  was  not  only  given  a  list  of  the 
legal  rents,  but  he  himself  filed  apartment  registration 
statements  which  he  personally  had  prepared  and  in  which 
he   had   inserted   the   applicable   maximum   rents. 

Despite  such  unambiguous  knowledge  on  his  part,  ap- 
pellant nevertheless  deliberately  and  wilfully  charged  ren- 
tals in  excess  of  these  permitted  by  law.^  Appellant's  own 
testimony  in  this  case,  in  fact,  fully  establishes  his  guilt. 

That  appellant  acted  "wilfully"  in  the  premises,  is  like- 
wise patent  on  the  face  of  this  record.^  For  appellant  not 
only  knew  the  exact  rents  which  he  could  charge  under 
the  law,  but  he  also  knew  that  in  order  to  charge  any 


•'^Appellant  in  reviewing  in  his  brief  the  testimony  of  various 
witnesses  in  this  case,  in  rearguing  issues  of  credibility  and  re- 
weighing  all  the  evidence,  obviously  misconceives  the  function  of 
this  Court  on  an  appeal.  Appellant  is  entitled  to  no  sucli  consid- 
eration of  these  matters  as  he  now  seeks.  See,  e.g.,  Woniblc  7'. 
(')iitc(i  States,  146  F.  (2d)  263  (C.  C.  A.  9).  And  the  evidence 
most  favorable  to  the  Government  is  clearly  ample  to  support  the 
jury's   verdict   on   every  count   and   to  sustain   the   judgment   below. 

^See,  e.g.,  Zimherg  v.  United  States.  142  F.  (2d)  132.  137 
(C.  C.  A.  1).  cert.  den.  65  S.  Ct.  38;  Di  Melia  v.  Bozdes,  57  F. 
Supp.  710,  713  (D.  C.  D.  Mass.);  Bozdes  v.  Krasno  Bros.  Glove 
&  Mitten  Co.,  59  F.  Supp.  581,  583  (D.  C.  E.  D.  Wise.)  ;  Bowles 
V.  Goebel  (D.  C.  X.  D.)  58  F.  Supp.  686;  Bowles  v.  Keane,  47 
N.  Y.  S.  (2d)  347. 
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rentals  in  excess  of  those  which  were  charged  for  the 
premises  on  March  1,  1942,  it  was  first  necessary  to  ob- 
tain official  permission  from  the  O.P.A.  to  reregister  the 
premises.  And  appellant  knew  that  no  such  permission 
had  been  granted  to  him.^ 

Nevertheless,  and  in  the  face  of  his  crystal-clear  knowl- 
edge respecting  these  matters,  the  appellant  deliberately 
on  numerous  occasions  charged  and  collected  rentals  in 
excess  of  the  legal  maximum,  not  only  after  his  request 
for  higher  rentals  had  been  rejected  by  the  O.P.A.,  but 
even  before  he  had  filed  the  request. 

Appellant's  contentions  to  the  effect  that  he  spent  large 
sums  of  money  for  renovation  of  the  house  are  plainly 
not  in  point  in  this  case.  Maximum  Rent  Regulation  No. 
53  (supra)  provides  (Section  1388.285)  a  method  by 
which  a  landlord  may  petition  for  an  adjustment  of  ren- 
tal where  he  has  made  a  major  improvement,  and  in  other 
cases.  However,  appellant  never  filed  an  application  for 
an  adjustment  under  that  nor  any  other  section,  except 
the  application  for  registration  for  rooming  house  priv- 
ileges discussed  above,  which  was  denied  and  appellant 
notified  of  the  denial.® 


•'*Of  course,  appellant's  contention  that  he  received  such  permis- 
sion is  of  no  weight,  since  he  was  flatly  contradicted  in  that  res])cct 
hy  the  O.P.A.  officials  in  question;  and  the  jury,  which  has  the 
exclusive  function  of  resolving  conflicts  in  evidence,  did  not  hehi-vc 
appellant's  testimony  in  this  respect,  as  is  self-evident  from  the 
verdict  of  guilty. 

^t  need  hardly  be  pointed  out  that  whether  the  denial  of  appel- 
lant's application  in  the  last  noted  respect  was  or  was  not  ]^ro]ier. 
was  not  a  matter  for  decision  in  a  criminal  prosecution  for  wilful 
violation  of  the  Emergency  Price  Control  Act  of  1942.  as  amended, 
and  applicable  regulations  under  it.  The  denial  of  the  application 
was  purely  an  administrative  matter  under  the  Act.  and  was  in 
no  respect  before  the  trial  court  or  is  before  this  Court  in  this  case. 
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This  case  presents  one  of  the  clearer  instances  of  wilful 
violation  of  the  Emergency  Price  Control  Act  and  its  reg- 
ulations. Appellant  was  in  no  sense  confused  or  uncer- 
tain as  to  his  obligations  under  the  law.  He  merely  chose 
to  disregard  them,  and  to  charge  the  rental  he  thought 
he  should  receive. 

There  is  manifestly  no  occasion  to  set  aside  the  judg- 
ment here  as  unsupported  by  evidence. 

II. 

The   Trial   Judge   Properly    Instructed   the   Jury. 

Appellant  asserts  that  he  was  prejudiced  by  the  trial 
judge's  charge  to  the  jury. 

At  the  outset  it  should  be  noted  that  at  the  close  of 
the  charge,  appellant  made  only  one  request  for  clarifica- 
tion [R.  144].  The  trial  judge  thereupon  further  in- 
structed the  jury  [R.  144-145].  Appellant's  counsel  then 
stated  that  he  had  "no  other  exceptions"   [R.  145]. 

Obviously  appellant  has  no  standing  to  complain  now 
that  the  charge  was  improper  in  any  respect.  Having 
failed  to  preserve  an  adequate  record  on  appeal  in  this 
matter,  appellant  has  no  standing  before  this  Court  inso- 
far as  the  charge  is  concerned. 

However,  even  if  appellant  could  raise  that  point  now, 
it  is  without  substance.  In  this  connection  appellant  ar- 
gues (App.  Br.  29)  that  his  client  did  not  have  knowl- 
edge of  the  terms  of  the  rent  control  regulation,  and  that 
since  the  regulation  was  not  offered  in  evidence,  the  jury 
could  not  see  how  ''complicated"  it  was.  This  is  no  de- 
fense. The  regulation  was  published  in  the  Federal  Reg- 
ister and  did  not  have  to  be  offered  in  evidence  by  the 
Government. 
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It  is  clear  that  while  the  trial  Court  did  not  read  to  the 
jury  the  regulation  which  appellant  was  charged  with 
having  violated,  the  formula  instructions  which  the  trial 
Court  gave  were  plainly  sufficient  and  fully  apprised  the 
jury  of  the  necessary  elements  which  had  to  be  present 
to  constitute  the  violations  alleged  in  the  information. 
These  instructions  translated  the  language  of  the  regula- 
tion into  simple,  understandable  tests  by  which  the  jurors 
were  to  determine  the  questions  of  fact  and  apply  the  law 
and  thereby  provided  the  jury  with  all  of  the  material 
which  a  reading  of  the  regulation  could  have  supplied. 

Anyway,  the  evidence  clearly  demonstrated  that  appel- 
lant was  fully  aware  of  all  that  was  required  of  him  un- 
der the  regulations,  and  that  he  nevertheless  wilfully  vio- 
lated them. 

It  would  serve  no  useful  purpose  to  reproduce  here  the 
detailed  instructions  given  by  the  Court  in  this  case.  They 
appear  in  the  record  [R.  132-144],  and  w^e  respectfully 
request  the  Court  to  examine  them  at  this  point,  since 
they  are  demonstrably  complete  and  protected  the  appel- 
lant in  every  essential  respect. 

Appellant's  complaint  (App.  Br.  31)  that  the  word 
'^evidence"  was  omitted  by  the  Court  from  its  charge 
as  the  basis  of  conviction,  is  erroneous.  The  trial  judge 
specifically  in  part  told  the  jury:  "You  are  to  be  gov- 
erned, therefore,  solely  by  the  evidence  introduced  at  the 
trial  and  the  law  as  given  you  by  the  Court,"  also  advis- 
ing the  jury  that  its  function  was  to  try  the  issues  of 
fact  [R.  134].  Further,  the  Court  instructed  the  jury 
that  it  was  its  function  to  decide  which  testimony  was 
true  [R.  136-138]  and  that  if  it  "believed  beyond  a  reas- 
onable doubt"  [R.  138  ff],  that  appellant  demanded  and 
received  the  rents  which  he  was  charged  in  each  count 
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with  having  collected,  and  that  he  "knowingly  and  wil- 
fully" charged  the  higher  rental,  that  the  jury  then  was 
to  find  appellant  guilty  as  to  that  count  [R.  138  ff]. 

Obviously,  under  the  existing  law  and  on  the  basis  of 
the  rentals  charged  on  March  1,  1942,  if  appellant  wil- 
fully charged  the  rents  alleged  in  the  information  on  the 
dates  shown  therein,  he  was  guilty  of  the  violations 
charged.  And  if  the  jury  believed  that  he  wilfully 
charged  the  higher  rents  and  disbelieved  his  extenuating 
explanations,  it  had  to  find  appellant  guilty  as  charged. 

The  complaint  by  appellant  (App.  Br.  32-33)  as  to  the 
charge  regarding  ''wilfully"  as  applicable  to  this  case  [R. 
138],  is  likewise  without  merit  (see,  supra,  p.  10). 
Moreover  the  trial  judge  added  the  requirement  of  "know- 
ingly" to  "wilfully,"  thus  placing  upon  the  Government 
an  added  burden  not  required  by  the  statute,  to  the  appel- 
lant's benefit. 

Obviously  no  merit  attaches  to  appellant's  added  asser- 
tion (App.  Br.  34-35)  that  the  question  of  which  regu- 
lation applied  to  appellant's  premises,  should  have  been 
left  to  the  jury.  There  is  no  justification  for  the  sub- 
mission of  such  an  issue  to  the  jury.  The  sole  benefit 
which  might  flow  to  appellant  from  the  existence  of  dif- 
ferent regulations  would  relate  only  to  the  issue  of  wil- 
fullness.  And  on  that  issue  the  evidence  is  clearly  against 
liim,  as  wc  liave  shown  above. 

There  was  no  error  in  the  trial  judge's  charge  to  the 
jury. 
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Conclusion. 

The  evidence  upon  which  the  jury  found  appellant  guilty 
plainly  furnishes  adequate  support  for  that  verdict.  The 
trial  Court  committed  no  reversible  error  in  its  rulings, 
or  in  its  instructions  to  the  jury.  Appellant  has  had  a 
fair  and  full  trial.  There  is  no  reason  for  setting  aside 
the  verdict  and  the  lower  court's  judgment.  The  judg- 
ment should  be  affirmed. 

Respectfully  submitted, 

Charles  H.   Carr^ 

United  States  Attorney, 

James   M.   Carter, 

Assistant  United  States  Attorney; 

William  Strong, 
Special  Assistant  to  the  United  States  Attorney; 

Ernest  A.  Tolin, 

Assistant  United  States  Attorney; 

Attorneys  for  Appellee. 


